UNIVERSITY 

OF  CALIFORNIA 

LOS  ANGELES 


SCHOOL  OF  LAW 
LIBRARY 

Faculty  library 


DENNIS  &  CO.,  INC 

Law  Book  Publishers 

251  MAIN  STREET 

BUFFALO  3,  N.  Y. 


Digitized  by  the  Internet  Archive 

in  2007  with  funding  from 

IVIicrosoft  Corporation 


http://www.archive.org/details/alabamasupreme01alabiala 


REPORTS 

CASES  AT  LAW  AND  IN  EQUITY, 

ARGUED  AND  DETERMINED 

SUPREME  COURT  OF  ALABAMA, 

DURING  1840. 


BIT  THE  JUDQES  OF  THE  COURT. 


VOLUME    I. 

NEW  SERIES, 


Tuscaloosa: 

HALE  AND  PHELAN — PRINTEKS. 


1841. 


M 


f  ■■ 


^Uiv 


4k    4    ^  \ 


'^^./, 


OFFICERS  OF  THE  SUPREME   COURT 

DURING  THE  TIME  OF  THESE  DECISIONS. 


JUDGES. 
HENRY  W.  COLLIER,  Chief  Justice. 
HENRY  GOLDTHWAITE,  Associate  Judge. 
JOHN  J.  ORMOND,  "  " 

MATTHEW  W.  LINDSAY,  Attorney  General. 
JAMES  B.  WALLACE,  Clerk. 


A  TABLE 


OF  CASES  REPORTED  IN  THIS  VOLUME. 


Note — "  v."  follows  the  name  of  tlie  plaintiff  in  error — "  ads."  that  of  the  de- 
fendant. 


Adams  &  Norwood  ads.  Manninjf  429 
Adams,  Parmetcr  &,  Co.  ads.  Dunn  527 

Adams  &  J3ovd  v.  The  Governor  627 

Allen  ads.  The  State  442 

Atkins  nds.  The  State  180 

Baker,  G.  &  F.  R.  ads.  Blackburn  173 

Baker  v.  Moody  3l5 

Bank,  Branch  at  Decatur  ads.  Sale  425 

Same  ads.  White  435 

Bank,  Branch  of  at  Mobile  v.  Poe  396 
Bank  at  Mobile  Branch  of  v.  Gilmer  538 

Bank,  Br.  at  Mobile  ads.  Bancroft  230 
Bank,  Branch  Montgomery,  ads. 

Clements  50 
Bank  of  Mobile  v.  The  Planters' 

and  Merchant's  Bank  109 

Same  ads.  Wallace  565 

Bank  of  Columbus  ads.  McRae  578  ! 

Bank   of  the  State  ads.  Wriggles.  I 

worth  222  j 

Bank  of  Mobile  v.  Gazzam  cf.  als.  268  i 
Bank,  Br.  Montgomery,  v.  Harrison      9 

Same  v.  Knox  &  Co.  148 
Bank,  Planter'.s  and  Merchant's  ads. 

The  Bank  of  Mobile  109 

Bancroft  v.  Br.  Bank  at  Mobile  230 

Barclay  ads.  Boyd  34 

Barnes  ads.  Carson  &  Moore  93 

Batre  ex'x.  ads.  Cullum  et  als.  126 

Bates  V.  Kirksey  et  als.  303 

Bell  V.  Rhea,  Conner  &  Co.  83 

Bell  V.  Horton  413 

Beard  v.  White,  adm.  436 

Bethany  v.  Kirkpatrick  201 

Black  &  Manning  v.  Oliver  449 

Blackburn  v.  G.  &,  F.  R.  Baker  173 

Blevins  V.  Cole  210 

Bliss  adm.  v.  Smith,  adm.  273 

Bliss  V.  Winston  344 

Booker  v.  Lowry  399 

Bondurant  et  al.  v.  Bnford  359 

Same  v.  Woods  &  Abbot  543 


Boyd  V.  Barclay  34 

Bozeman  v.  Gilbert  90 

Bradford  ads.  Rathbone  312 

Brazier  ads.  Mason  iSc  Daniel  635 

Bristow  &  Rosser  v.  Jones  159 

Broughton  v.  Mcintosh  ]03 

Buford  ads.  Bondurant  et  al,  359 

Burden  v.  Ellis  458 

Burnet  v.  Thompson  469 

Callahan  v.  McAlexander  366 

Castles  V.  McMath  326 

Campbell  ads.  Kimmey  92 

Capps  ads.  Sally,  adm.  121 

Carson  &  Moore  v.  Barnes  93 

Casey  &  Co.  v.  Cullum  351 

Chapman  fffZs.  Martin  278 

Chambers  &  Riddle  ads.  Norwood  195 
Childress'  executors  ads.  Crawford 

et  al.  482 

Chisholm  v.  Newton  &  Wiley  371 
Clark  &  Wellborne  v.  Field  &  Mor- 

gan  4G8 

Clements  v.  Crawford  &  llines  531 

Clements  v.  Loggins  G22 

Clements  adm.  v.  Kellogg  330 
Clements  e«  als.  v.  The  Branch  Bank 

at  Montgomery  50 

Cole  ads.  Blevins  210 
Commercial  Bank  at  Columbus  ads. 

Prince  &  Garrett  241 

Cooks'  adm.  ads.  Hall  629 

Cook  &  McNab  ads.  Murchie  41 

Cothran  v.  Moore  423 

Craig  ads.  Earbee  607 

Crawford  et  al.  v.  Childress'  exrs.  482 

Crawford  &  Hines  ads.  Clements  531 

Crawford  v.  Creagh  592 

Creagh  ads.  Crawford  5*^' 

Cullum  V.  Casey  &  Co.  'i 

Cullum  V.  Emanuel  Sc  Gaines  ' 

Cullum  et  al.  v.  Batre,  executrix  ' ' 

Cunningham  ads.  .Tohnson  Ji.. 


Davidson  V.  Love  1.33 

Davis  ads.  Harris  SoD 

Davis  ads.  Westmoreland  209 

De  GralFenried  et  al.  v.  Pearsail  526 

Dickerson  v.  D.  &  J.  B.  Walker  48 

Donaldson  ads.  Maverick  535 

Dozier  v.  Duffee  320 

Douthitt  adm.  v.  Douthitt  594 

Douthitt  ads.  Douthitt  adm.  594 

Drummond  v.  Wright  205 

Driver  v.  Spence  540 

Duffee  ads.  Maverick  433 

Duffee  V.  Pennington,  use,  &c.  50G 

Dunn  V.  Adams,  Parmeter  &-  Co  527 
Dunn,  use,  &cv.  White  &  McCurdy  645 

Duvals'  heirs  v.  McLosky  708 

Duval!  et  al.  ads.  Orr  262 

Duffee  ads.  Dozier  320 


Earbee  v.  Craig 

607 

Eddins  v.  Wilson 

237 

Edmonds  v.  Edmonds 

401 

Edmonds  ads.  Edmonds 

401 

Ellis  V.  Burden 

458 

Elliott  V.  Smith  &  Co,  use,  &c 

74 

Emanuel  et  al.  ads.  Judson 

598 

Emanuel  &  Gaines  ads.  Cuilum 

23 

Evans'  adm.  v.  Norris,  Stodder  & 

Co. 

511 

Evans  v.  McMahan 

45 

Ewing  ads.  Winston 

129 

Field  &  Morgan  ads.  Clark  and 

Wellborn 

468 

Fletcher  v.  Wiseman 

602 

Fuqua,  guardian  v.  Hunt 

197 

Gayle  &  Bower  arfs.  Hill 

275 

Gaines  v.  McKinley 

446 

Gayle  &  Bower  ads.  Holmes 

517 

Guzzam  et  al.  v.  the  Br.  Bank  at 

Mobile 

268 

George  &  George  v.  Stockton,  use, 

&c 

136 

Gilbert  ads.  Bozeman 

90 

Gilmer  v.  The  Branch  Bank  at  Mo- 

bile, 

538 

Glidden  ads.  Sewall,  by  &c 

52 

Governor,  use  &c,  ads.  James 

605 

Same  ads.  Adams  &,  Boyd 

627 

Good  title  ex  dem.  Pollards  heirs  v. 

Kibbe 

403 

Gover  ads.  Stone 

287 

(Jrannis  &  Co  v.  Miller  &  Wilkins 

471 

Griffin  ads.  Pond 

678 

Gray,  adm,  ads.  Philips 

226 

Green  v.  Pyne 

235 

Grace  ads.  Patlerson  et  als. 

264 

<lray  ads.  Powell 

77 

Haggerty  ads.  Parker  ct  al  632 

Haggerty  ads.  Stubblefield  38 

Hallett  ads.  Walker  et  al  379 

Hallett  &  Walker  v.  O'Brien  585 

Hull  v.  Cooks'  adm  629 

Harbin  ads.  Woodward  104 

Harris  v.  Davis  259 
Harrison  ads.  Br.  B'k  Montgomery,       9 

Hargrove  v.  Smith  &  Co  80 

Harper  ads.  Williams  502 

Harrison  ads,  Mongin  22 

Hawkins  ads   Woodward  104 

Hemphill  ads.  Nance  551 

Hendrix  ads.  Layman  et  al  212 

Hester  et  al  v.  Keith  &  Kelly  316 

Herbert  v.  Huie  18 

Hill  V.  The  State  559 

Hill  &  Proctor  V.  White  576 

Hill  V.  Gayle  &  Bower  275 

Hill  ads.  McGehee  140 

Hinton  ads.  Williams  297 

Hogan  and  wife  v.  Stone  &  Co.  496 

Horton  ads.  Bell  413 
Hogan.  exr.  ads,  McCollom  &  Ca- 

pel  515 

Holmes  v.  Gayle  &  Bower  517 
Hobson  and   Mariott  ads.  String. 

fellow  573 

Howie  and  Morrison  v,  The  State  113 

Hounshell  v.  Phares  580 

Holloway  v.  Lowe  246 

Huie  ads.  Herbert  18 

Hughes  V.  Rhea,  Conner  &  Co  219 
Hughes  et  al.  v.  Rhea,  Conner  &.  Co  609 

Humphries  v.  Terrell  650 

Hughes  ads.  The  State  655 

Huggins  ads.  Minis  heirs  676 

Hunt  ads.  Fuqua,  guardian  197 

Innerarity  v.  Mim's  heirs,  660 

James  v.  The  Governor,  605 

Jackson  ads.  Reid  et  al.  207 

Johnson  v.  McGehee  &  Thomas,  186 

Jones  et  al.  v.  Merrill's  Adm'r.  217 

Johnson  v.  Cunningham,  249 

Jones  ex  parte,  15 

John,  a  slave,  v.  The  State,  95 

Jones  ads.  Bristow  &,  Rosser,  159 

Judson  V.  Emanuel  et  al.  598 

Kavenagh  v.  Weedon,  231 

Keith  &  Kelly  ads.  Hester  et  al.  316 
Keller,  Ex'trix.  ads.  Trustees  of  the 

University,  406 
Kellogg  by  &c.  ads.  Clements  adm'r  330 

Kennedy  v.  Rice,  11 

Kennedy  v.  Manship  et  als.  43 

Same  ads.  The  S:ate,  31 


Kennon  ads.  McRae,  295 
Kibbe  ads.  Goodtitle  ex  dcm.  Pol- 
lard's heirs,  403 
Kimmey  v.  Campbell,  92 
Kirby  ads.  Price,  184 
Kirkpatrick  v.  Bethany,  201 
Kirksey  et  al.  v.  Bates,  303 
Knox  ads.  The  Branch  Bank  at 
Montgomery,  118 

Layman  et  al.  v.  Hendrix,  212 

Ledyard  v.  Manning,  153 

Lewis  V.  Sheffield  &  Co.  134 

Lewis  y.  Post  &  Main,  65 

Lewis  V.  Love  &  Lane,  335 

Lewis'  heirs  ads.  Lightfoot,  475 
Lightfoot  V.  Doe  ex  dem.   Lewis' 

heirs,  475 

Lindsay  V.Perry,  203 

Lockhar:  ads.  Philips,  521 

Loggins  ads.  Clements,  622 

Love  ads,  Davidson,  133 

Love  and  Lane  ads.  Lewis,  335 

Lowe  V.  Holloway,  246 

Lowry  ads.  Booker,  399 

Mason  ads.  Roberts,  373 

Manning  &  Adams  r.  Norwood,  429 

Manship  et  als.  ada.  Kennedy,  43 

Mason  &  Daniel  v.  Brazier,  635 

Mason  et  al.  v.  Parker,  684 

Maverick  v.  Donaldson,  535 

Maverick  t.  Duffee,  433 

Martin  v.  Chapman,  978 

Mansony  ex  parte,  98 

Manning  ads.  Ledyard,  153 

McAlexander  ads.  Callahan,  366 

McKinley  ads.  Gaines,  446 
McCollom  &  Capel  v.  Hogan's  Ex'r  515 
McRae  et  al.  v.  The  Bk.  Columbus,  578 

McDonald  ads.  Riggs,  use  &c.  641 

McLosky  ads.  Duval's  heirs,  708 
McGehee  &  Thomas  ads.  Johnson  186 
McCurdy  &  Kennedy  ads.  Wheeler  292 

McRae  v.  Kennon,  295 

McMath  ads.  Castles,  326 

McMahan  ads.  Evans,  45 

McGehee  v.  Hill,  140 

Mcintosh  atfs.  Brough ton,  103 

McCrory  v.  Smith,  157 

Merrill's  adm'r.  ads.  Jones  et  al.  217 

Minge  v.  Smith,  415 

Mims  v.  Parker  and  Coffman,  421 
Miller  &  Wilkins  ads.  Grannis  & 

Co.  471 

Mim's  heirs  ads.  Innerarity,  660 

Mim's  heirs  v.  Huggins,  676 

Mitchell,  Rix  &  Co.  v.  Rich,  228 

Moody  ads.  Baker,  315 


Moore  ads.  Cothran,  423 

Mongin  v.  Harrison,  22 

Mordecai  &  Wanroy  v.  Tankersly,  100 

Murchie  v.  Cook  &  McNab,  41 

Nash  ads.  Porter,  452 

Nance  v.  Hemphill,  551 

Nabors  v.  Thomason,  590 

Nabors  et  al.  ads.  Stovall  et  al.  218 

Newton  &  Wiley  ads.  Chisholm,  371 
Norris,  Stodder  &  Co.  ads.  Evan's 

Adm'r.  511 

Norwood  and  Chambers  v.  Riddle,  195 

Same  ads.  Manning  and  Adams,  429 

O'Brien  ads.  Hallett  &  Walker,  585 

Oliver  ads.  Black  &  Manning,  449 

Orr  v.  Duval  et  al.  262 

Parker  &  Coffman  ads.  Mims,  421 

Parker  et  al.  v.  Haggerty,  632 

Parker  ads.  Mason  et  al.  684 

Patterson  et  al.  v.  Grace,  264 
Paysant  v.  Ware,  Barringer  &  Co.  160 
Pearsall  ads.  De  Graffenreid  et  al.  526 
Pennington  use  &c.  ads.  v.  Duffie,  506 

Perry  a<?s.  Lindsay,  203 

Phares  ads.  Hounshcll,  580 

Philips  v.  Gray,  Adm'r.  226 

Philips  V.  Lockhart,  521  ' 
Planters  and  Merchants  Bank  ads. 

Bank  of  Mobile  109 
Poe  ads.  Branch  Bank  at  Mobile,  396 
Pondv.  Griffin,  678 
Porter  v.  Nash,  452 
Porter  ads.  The  State  ex  rel.  688 
Post  &  Main  ads.  Lewis,  65 
Powell  V.  Gray,  77 
Price  V.  Kirby,  184 
Prince  &  Garrett  v.  The  Commer- 
cial Bank,  at  Columbus,  241 
Proctor  &  White  ads.  Hill  576 
Pyne  ads.  Green,  235 

Rathbone  use  &c.  v.  Bradford,  312 

Rcid  et  al.  v.  .Jackson,  207 

Reid  v.  The  State,  612 

Rhea  Conner  &  Co.  atZs.  Hughes,  219 

Rhea  Conner  &  Co,  ads.  Bell,  83 
Rhea  Conner  &  Co.   ads.   Haghes 

et  al.  609 
Rice  ads.  Kennedy,  11 
Rich  ads.  Mitchell,  Rix  &  Co.  228 
Richardson  &  O'Neal  ads.  Sand- 
ford  &  Carter  182 
Riddle  ads.  Norwood  &  Chambers,  195 
Riggs  use  &,c.  v.  McDonald,  641 
Riddle  v.  Rourke,  394 


8 


Roberts  v.  Mason,  373 

llosser  &.  Jones  ads.  Bristow  159 

Raurke  ads.  Riddle,  394 

Sale  V.  The  Branch  Bank  Decatur,  425 


Sally's  Adm'r.  v.  Capps, 
Sandford  &  Cleveland  ads.   D.  & 

D.  Teer, 
Sandford  &  Carter  v.  Richardson  Sc 

O'Neal, 
Sewall  by  &,c.  v.  Glidden, 
Shelton's  Adm'r.  ads.  Stedman  & 

Mayer, 
Sheffield  &  Co.  ads.  Lewis, 
Sheppard  v.  Wilkins, 
Simonton.  W.  &  J.  v.  Steele, 
Smith  ads.  Minge, 
Smith's  Adm'r.  ads.  Bliss'  Adm'r. 
Smith  &,  Co.  use  &c.  ads.  Elliott, 
Smith  ads.  McCrory, 
Spence  ads.  Driver, 
State  V.  Allen, 
State  ads.  Hill, 
State  V.  Reid, 
State  Y.  Hughes, 


121 

525 

182 
52 

86 
134 

62 
357 
415 
273 

74 
157 
540 
442 
559 
612 
655 


Tankersly  ads.  Mordecai  &  Wan- 


State  ex  rel.  At'y  Gen.  v.  Williams,  342 

State  ex  rel.  At'y  Gen.  v.  Porter,  688 

State  ads.  W.  &  J.  Simonton,  3.57 

State  V.  Kennedy,  31 

State  ads.  John,  a  slave,  95 

State  ads.  Howie  &  Morrieon,  113 

State  V.  Atkins,  180 
Stedman     &    Mayer   v.    Shelton, 

Adm'trix.  86 

Steele  ads.  W.  &  J.  Simonton,  357 

Stinson  et  al.  ads.  Turnly,  456 

Stone  &  Co.  ads.  Hogan  &  wife,  490 

Stone  v.  Stone  use  &c.  582 

Stone  use  &c.  ads.  Stone,  582 

Stone  V.  Cover,  287 
Stockton  use  &c.  ads.   George  & 

George,  136 

Stovall  et  al.  v.  Nabors  ct  al.  218 

Stringfellow  v.  Ilobson  &  Marriott,  573 

Stubblefield  v.  Haggerty,  38 


roy. 


100 


Teer,  D.  &  D.  v.  Sandford  &  Cleve- 
land, 525 
Terrell  ads.  Humphries,  650 
Thomason  ads.  Nabors,  590 
Thompson  ads.  Burnett.  469 
Todd,  J.  &  W.  Adm'rs,  ads,  Ware,  199 
Trustees  of  the    University  v.  Kel. 

ler,  Ex'trix.  406 

Trustees    of    the    University    ads. 

Winston,  124 

Turnly  v.  Stinson  et  al.  456 

Walker  et  al.  v.  Hallett,  379 

Walker  D.  &  J.  B.  ads.  Dickerson,  48 
Ware  &  Barringer  et  al.  ads,  Pay- 

sant.  160 
Ware  v.  J.  &   W.  Todd's  Adm'r. 

&c,  199 
Wallace  v.  The  Branch   Bank,  at 

Mobile,  565 

Weisman  ads.  Fletcher,  602 

Wecdon  ads.  Kavenagh,  231 

Westmoreland  v.  Davis,  299 
White  et  al.  v.  The  Branch  Bank, 

at  Decatur,  435 

White's  Adm'r.  &c.  ads.  Beard,  436 

White  ads.   Hill  &  Proctor,  576 

White  &  McCurdy  v.  Dun  n,  645 

Wheeler  &  McCurdy  v.  Kennedy,  292 

Williams  v.  Harper,  502 

Wilson  ads.  Eddins,  237 

Williams  v.  Hinton,  297 

Williams  ads.  The  Stale  ex  rel.  342 

Winston  ads.  Bliss,  344 

Wilkins  ads.  Sheppard,  62 
Winston  v.  The  Trustees  of  the  U- 

niversity,  124 

Same  v.  Ewing,  129 
Woods  &   Abbot  ads.    Bondurant 

et  al.  543 

Woodward  v.  Harbin,  104 

Wright  v.  Drummond,  205 

Wriggles  worth  v.  The  State  Bank,  222 


REPORTS 


OF 


CASES  ARGUED  AND  DETERMINED 

JANUARY  TERM,  1840. 


Branch  Bank  at  Montgomery  v.  Harrison. 

1.  Notes  given  in  payment  for  the  purchase  of  Sixteenth  Sections  carry  interest  at 
the  rate  of  six  per  cent,  per  annum,  until  paid,  or  until  judgment  is  obtained  on 
them,  or  the  contract  otherwise  changed. 

Error  to  the  Circuit  Court  of  Montgomery  County. 

THIS  action  was  brought  in  the  court  below  by  the  defendant 
in  error,  to  recover  of  the  Bank  a  sum  of  money  alleged  to  have 
been  improperly  demanded  and  received  by  the  Bank  on  a  note 
given  for  the  purchase  of  a  part  of  a  sixteenth  section.  The 
note  reads  thus: 

"  On  or  before  the  1st  day  of  January,  1838,  we  promise  to 
pay  to  the  President  and  Directors  of  the  Branch  of  the  Bank  of 
the  State  of  Alabama  at  Montgomery,  the  sum  of  twenty  four 
hundred  and  seventy  seven  dollars  twelve  and  a  half  cents,  paya- 
ble and  negotiable  at  said  Bank;  for  value  received,  being  part 
B 
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of  the  proceeds  of  the  sale  of  the  16lh  Sec.  T.  16,  R.  12,  and 
bearing  an  interest  from  the  1st  January,  1837,  at  the  rate  of  six 
per  cent,  per  annum. 

RICHARD  B.  HARRISON, 
CHAS.  E.  LAVENDER, 
J.  B.  WILKINS." 
On  this  note,  it  appears  by  the  facts  agreed  that  the  Bank  exacted 
and  received  the  sum  in  dispute  from  the  defendant  in  error,  it 
being  the  diflerence  between  six  and  eight  per  cent,  per  annum 
interest,  after  the  maturity  of  the  note.     The^Court  rendered 
judgment  against  the  bank,  and  from  that  judgment  a  writ  of 
error  is  now  prosecuted  to  this  Court. 

GoLDTHWAiTE,  for  the  plaintiff  in  error. 
Dargan,  contra. 

ORMOND,  J. — Whether  the  bank  can  demand  interest  at  the 
rate  of  eight  per  cent,  per  annum,  after  the  maturity  of  a  note 
given  on  the  purchase  of  a  sixteenth  section,  must  depend  on 
the  law  which  authorizes  and  defines  the  terms  of  such  sales. 
The  act  provides  "that  the  purchaser  shall  execute  his  notes  for 
the  purchase  money,  to  the  Bank,  payable  in  four  annual  instal- 
ments, and  that  the  notes  shall  bear  interest  at  the  rate  of  six 
per  cent,  per  annum  from  the  day  ofsale.^' 

We  can  see  nothing  in  this  act  which  justifies  the  construc- 
tion contended  for  by  the  counsel  for  the  bank,  that  interest  at 
the  rate  of  six  per  cent,  per  annum  was  stipulated  for,  only  to 
the  maturity  of  the  note,  and  that  afterwards,  interest  at  the  rate 
of  eight  per  cent,  per  annum  was  recoverable.  There  is  no 
ambiguity  or  room  for  donbt:  The  language  of  ihe  act  is  explicit, 
that  the  notes  shall  bear  interest  at  the  rate  of  six  per  cent,  per 
annum,  from  the  day  of  sale.  By  what  authority  can  this  Court 
interpolate  a  term  into  the  contract  and  say  that  the  rate  of  in- 
terest provided  by  law  and  agreed  on  between  the  parties,  shall 
cease  at  a  particular  time,  and  another  be  substituted.  There 
can  be  no  difference  between  this  case  and  a  note  executed  in 
the  same  terms  by  one  person  to  another:  in  either  case,  the  rate 
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of  interest  agreed  on  must  govern  until  the  contract  is  changed 
by  judgment  or  otherwise. 

The  case  cited  from  9th  Wendell's  Rep.  471,  is  not  applicable 
to  the  facts  of  this  case.  By  the  law  of  New  York,  the  banks 
of  that  State  are  allowed  to  charge  but  six  per  cent,  per  annum 
on  their  discounts,  and  the  case  referred  to  merely  determines 
that  after  a  note  discounted  by  a  bank  matures,  the  note  if  not 
paid,  carries  the  legal  rate  of  interest.  The  debt  due  on  a  dis- 
counted note  and  the  discount  of  the  note  are  things  entirely 
dissimilar;  and  a  law  applying  to  one,  cannot  with  any  propriety 
be  held  applicable  to  the  other.  , 

Let  the  judgment  be  affirmed. 


Kennedy  v.  Rice. 


1.  In  debt  on  sci.  fa.  against  bail,  the  bail  will  be  permitted  to  shew  by  plea,  that 
the  plaintiff  did  not  comply  with  the  requirements  of  the  statutes  before  demand- 
ing bail. 

2.  Bail  will  not  be  allowed  to  dispute  the  cause  of  action,  or  the  truth  of  the  affi- 
davit filed  by  the  plaintiff  as  a  pre-requisite  to  the  demand  for  bail. 

3.  The  act  of  the  1st  February,  1839,  abolishing  imprisonment  for  debt,  does  not 
authorize  the  discharge  of  a  debtor  then  in  actual  or  constructive  custody. 

4.  Bail,  notwithstanding  this  act,  is  liable  for  the  debt  on  the  return  of  non  est  in. 
ventus  to  a  ca.  sa,  properly  sued  out;  and  are  authorized  to  arrest  and  surrender 
their  principal  m  discharge  of  themselves  in  the  same  manner  as  before  the  act. 

5.  If  a  ca.  sa.  since  the  statute,  is  sued  out  without  the  necessary  affidavit. 
Quere — whether  the  bail  may  not  plead  the  omission  in  bar  of  the  sci  fa. 

Writ  of  error  to  the  Circuit  Court  of  Lowndes  County. 

Scire  facias  on  a  bail  bond  executed  10th  April,  1837.  Ca. 
sa.  issued  against  the  principal  29th  August,  1S38,  and  returned 
non  est  inventus.     Sci.  fa.  issued  ISth  March,  1839,  to  which, 
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defendant  pleaded  in  bar,  that  the  affidavit  (required  by  the  statute 
of  1S23,  (Dig.  50)  to  authorize  an  arrest  in  any  civil  case)  was 
made  on  the  28th  March,  1837,  as  of  a  debt  then  due,  when  in 
fact,  the  debt  sued  on,  was  not  due  until  the  1st  of  April  of  the 
same  year.  An  informal  replication  to  the  plea  is  found  in  the 
record,  and  judgment  for  damages  was  rendered  in  favor  of  the 
defendant.     The  plaintiff  prosecutes  this  writ  of  error. 

The  record  being  informal,  the  parties  agreed  that  the  case 
should  be  considerered  as  presenting  the  following  questions: 

1st.  Is  the  plea  pleaded,  a  bar  to  the  scire  facias? 

2d.  Is  the  bail  entitled  to  have  an  execution  entered  on  the 
bail  bond? 

Dargan,  for  the  plaintiff  in  error. 
Cook,  contra.  ^4 

GOLDTHWAITE,  J.  — 1.  The  case  of  Toulmin  vs.  Ben- 
net,  et.  al.  (3  S.  &  P.  Rep.  221 ,)  is  conclusive  to  show,  that  in  this 
State,  the  bail  is  permitted,  by  plea,  to  require  proof  of  those 
pre-requisiles,  which  alone  authorizes  the  demand  for  bail. 
Under  the  authority  of  the  case  cited,  the  defendant  to  this 
sci.fa.  might  deny  the  existence  of  the  affidavit  required  by  the 
act  of  1823.  (Aikin's  Dig.  50— Sir.  3.) 

2.  But  he  cannot  be  permitted  to  present  an  issue  involving 
an  inquiry  into  its  truth.  This  is  attempted  by  the  plea  filed, 
for  it  admits  an  affidavit  was  made  on  the  2Sth  of  March,  but 
insists  that  the  debt  sued  on,  was  not  due  until  the  1st  of  April, 
and  thence  leaves  it  to  be  inferred  that  the  fact  of  indebtedness 
is  not  truly  stated. 

3.  The  demurrer  to  the  plea,  however,  opens  an  examination 
into  the  sufficiency  oi  \\ig  scire  facias,  and  the  defendant  insists, 
that  the  obligation  has  been  discharged  by  the  statute  of  the  1st 
February,  1839,  entitled  "an  act  to  abolish  imprisonment  for 
debt,"  as  he,  after  its  enactment,  had  no  authority  to  arrest  his 
principal  and  surrender  him  in  discharge  of  his  bond.  If  the 
effect  of  the  statute  is  such  as  contended  for,  the  conclusion 
drawn  from  it  will  be  irresistible;  for  it  cannot  be  denied;  if  the 
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defendant  has  no  legal  authority  to  seize  the  body  of  his  princi- 
pal to  render  him  on  the  ca.  sa.,  he  cannot  be  answerable  for  a 
default  in  omitting  to  do  so.  The  first  section  of  this  act  de- 
clares "  That  from  and  after  the  passage  of  the  same,  it  shall  not 
be  lawful  to  take  the  body  of  any  person  in  custody  to  answer 
for  a  civil  demand,  except  in  cases  of  fraud,  as  hereafter  prescri- 
bed." The  second  section  then  declares,  "  That  if  a  plaintiff 
or  his  agent  shall  make  oath  before  any  person  authorized  to  ad- 
minister the  same,  of  the  amount  of  indebtedness  of  any  one  to 
such  plaintiflf,  and  that  such  debtor  is  about  to  abscond,  or  such 
debtor  has  fraudulently  conveyed,  or  is  about  fraudulently  con- 
veying his  estate  or  effects,  or  such  person  has  monies  liable  to 
satisfy  his  debts,  which  he  fraudulently  withholds,  then  in  that 
case  it  shall  be  lawful  to  arrest  the  body  of  such  debtor,  either 
by  bail  process,  capias  ad  satisfaciendinn,  or  other  process  to 
arrest  the  body,  known  to  the  law;  but  in  case  the  debtor  thus 
arrested,  shall  make  oath  before  an}'^  person  authorized  to  admin- 
ister the  same,  that  the  particular  ground  upon  which  he  is  arrest- 
ed is  untrue,  and  that  he  has  neither  estate,  effects,  or  monies, 
whereby  to  satisfy  the  debt,  or  liable  for  the  same,  then  he  shall 
be  released  by  the  arresting  officer  immediately." 

We  entertain  no  doubt  of  the  constitutional  capacity  of  ihe 
legislature,  to  direct  the  discharge  of  any  person  confined, 
whether  on  mesne  or  final  process,  for  the  power  to  imprison 
the  body  of  the  debtor  is  not  nor  can  be,  a  part  of  any  contract 
with  the  creditor;  therefore,  no  contract  would  be  impaired  by 
such  an  enactment.  But  we  think  the  language  of  this  statute 
does  not  authorize  such  a  construction  as  to  warrant  the  discharge 
of  any  debtor  held  in  custody  at  the  time  of  its  passage.  Inde- 
pendent of  the  title,  there  is  nothing  in  the  terms  of  the  act  which 
leads  us  to  suppose  that  such  was  the  intention  of  the  legislature. 
Imprisonment  is  yet  expressly  authorized  under  certain  circum- 
stances, and  if  the  intention  was  to  abolish  it  as  to  persons  then 
in  confinement,  it  is  impossible  to  suppose  that  words  more  apt 
than  those  used,  would  not  have  been  found  to  express  such  an 
intention. 
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As  the  act  does  not  warrant  the  discharge  of  a  debtor  in  actual 
confinement,  it  cannot  be  said  to  extend  to  the  case  of  a  debtor 
discharged  on  bail.  Such  a  person  is  still  in  custody,  not  it  is 
true,  of  the  executive  officer  of  the  law,  but  in  that  of  his  friend, 
who  has  stipulated  to  render  him  whenever  his  creditor  shall  re- 
quire his  body  in  satisfaction  of  his  demand.  He  has  only  ex- 
changed one  custody  for  another,  and  may  be  rendered  at  any 
time  in  discharge  of  his  bail.  When  so  rendered,  he  is  in  the 
same  condition  as  when  first  arrested:  his  custodian  alone  is 
changed.  As  the  statute  does  not  extend  to  the  case  of  a  debtor 
imprisoned  on  final  process,  so  neither  does  it  reach  the  ease  of 
imprisonment  on  mesne  process;  and  in  both  cases  is  the  law 
unchanged.  It  has  been  supposed  in  the  argument,  that  as  no 
ca.  sa.  can  now  issue  without  the  oath  required  by  the  second 
section,  the  bail  could  not  legally  arrest  his  principal,  to  render 
him  in  discharge  of  the  bond.  The  fault  of  this  argument  is,  in 
supposing  the  debtor  is  out  of  the  custody  of  his  bail  at  any  time; 
when,  in  point  of  law,  the  custody  continues  to  all  time  and  ex- 
tends to  all  places,  until  divested  by  the  surrender  of  the  debtor 
to  the  executive  officer  of  the  laws,  or  unless  deferred  by  his  ar- 
rest for  some  crime  or  misdemeanor. 

We  arrive  then  at  the  conclusion,  that  the  act  to  abolish  im. 
prisonment  for  debt,  does  not  take  from  the  bail  the  right  to 
surrender  his  principal  in  discharge  of  the  bail  bond;  and  there- 
fore, its  efficiency  has  not  been  impaired  by  the  statute,  so  far  as 
relates  to  obligations  then  in  existence;  and  as  no  objection  is 
urged  to  the  form  or  substance  of  this  sci.  fa.  it  must  be  consider- 
ed as  good  on  demurrer. 

This  view  also  necessarily  disposes  of  the  question  raised  as  to 
the  right  of  the  bail  to  have  an  exoneretur  entered  on  the  bail 
bond,  which  cannot  be  allowed;  as  whenever  a  ca.  sa.  shall  be 
issued  after  a  compliance  with  the  second  section  of  the  statute, 
the  right  of  the  plaintifif  to  recover  will  be  vested,  if  the  defend- 
ant in  execution  is  not  surrendered. 

As  the  sci.  fa.  recites  the  issuance  of  a  ca.  sa.  we  are  con- 
strained to  infer,  in  the  absence  of  any  plea  shewing  that  the 
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oath  required  by  the  statute  was  not  taken,  that  it  was  regularly- 
issued:  if  otherwise,  the  defendant  will  be  enabled,  in  the  exer- 
cise of  the  discretion  of  the  Court  below,  to  interpose  this  de- 
fence, if  available  to  him. 

Let  the  judgment  be  reversed,  and  the  case  remanded. 


Jones  ex  parte. 

1.  The  writ  of  Mandamus  will  be  granted  only  where  there  is  a  specific  legal 
right,  and  no  other  legal  remedy  adequate  to  enforce  that  right. 

2.  It  is  competent  for  a  party  aggrieved  by  a  final  order  in  the  settlement  of  an 
estate  of  a  deceased  person,  or  in  directing  its  distribution,  to  prosecute  a 
writ  of  error ;  and  that  the  record  may  show  his  objection  to  the  order,  he 
may  require  the  Judge  of  the  County  Court  to  seal  a  bill  of  exceptions. 

3.  But  where  the  Judge  altogether  declined  proceeding  in  the  settlement,  or  dis- 
tribution  of  the  estate,  then,  as  there  would  be  no  order  to  appeal  from,  a  party 
aggrieved  might  be  entitled  to  a  Mandamus — but  quere :  should  not  the  ap- 
plication for  the  writ  be  made  to  the  Circuit  Court  of  the  County. 

Petition  for  a  writ  of  Mandamus  to  the  Judge  of  the  County 
Court  of  Covington. 

BoLLiNG  for  the  petitioner. 

COLLIER,  C,  J. — Samuel  T.  Jones,  by  his  counsel,  has 
moved  the  Court  for  a  writ  of  Mandamus  to  the  Judge  of  the 
County  Court  of  Covington,  upon  petition  setting  forth  that  he 
is  a  distributee  of  the  estate  of  Benjamin  Merrill,  deceased: 
that  the  administration  of  that  estate  has  been  committed  to 
Jacob  Merrill,  by  the  County  Court  of  Covington,  and  that  the 
Judge  of  that  Court  has  permitted  a  final  settlement  to  be  made 
by  the  administrator,  without  forcing  him  to  bring  into  the 
account  certain  slaves  and  other  property  which  came  to  his 
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hands  as  a  part  of  his  intestate's  estate.  It  is  further  stated  that 
the  reason  assigned  by  the  Judge  of  the  County  Court  for  his 
refusal  to  coerce  the  administrator  fully  to  account,  is,  that  a 
judgment  rendered  by  this  Court,  in  which  these  slaves  and 
other  property  were  the  subject  of  controversy,  had  wholly 
reversed  and  annulled  a  decree  of  that  Court,  directing  the  dis- 
tribution of  such  slaves  and  property. 

The  case  referred  to  in  the  petition  as  having  been  decided  by 
this  Court,  is  Merrill  v.  Jones  (at  January  Term,  1839.)  In 
that  case,  a  writ  of  error  had  been  prosecuted  from  the  County 
to  the  Circuit  Court  of  Covington.  In  the  latter  Court,  the 
decree  of  the  County  Court  was  affirmed:  whereupon,  a  writ  of 
error  was  prosecuted  to  this  Court,  where  it  was  determined 
that  the  Circuit  Court  should  have  dismissed  the  writ  of  error; 
and  consequently  reversed  its  judgment,  and  remanded  the  case, 
with  instructions  to  dismiss  the  writ  of  error,  unless  the  record 
should  «« be  so  perfected  on  certiorari  or  otherwise,  as  to  show 
a  final  judgment  or  decree  in  the  County  Court." 

It  is  clear  that  the  proceeding  in  the  County  Court  was  not  at 
all  disturbed  by  the  judgment  here  rendered — if  it  was  valid 
previously,  it  was  so  still.  This  Court  addressed  no  mandate 
to  the  County  Court,  and  if  the  Judge  of  that  Court  allowed 
himself  to  be  ifluenced  in  the  settlement  of  the  intestate's 
estate  by  our  decision,  he  greatly  misapprehended  it,  and  accorded 
to  it  a  potency  which  it  did  not  legitimately  possess. 

The  only  question  necessary  to  be  considered  is,  does  Ihe  pe- 
tition disclose  such  a  state  of  facts  as  prima  facie  entitles  the 
petitioner  to  a  writ  of  Mandamus.  This  writ  will  be  granted 
only  where  there  is  a  specific  legal  right,  and  no  other  specific 
legal  remedy,  adequate  to  enforce  that  right.  (The  King  v. 
Marquis  of  Stafford,  3.  T.  Rep.  651;  The  King  v.  Archbishop 
of  Canterberry,  S.  East  219;  The  King  v.  Margate,  3.  B.  &  A- 
Rep.  224;  The  King  v.  Haythorne,  5  B.  &  C.  Rep.  422-429. 
The  King  v.  Severn  &  Wye  Comp.  2.  B.  &  A.  Rep.  646;  the 
King  V.  Dean,  2.  M.  &  S.  Rep.  80;  The  King  v.  Windham? 
Covvpcr  Rep.  378.)  But  where  there  is  another  specific  and 
adequate  legal  remedy,  the  writ  of  Mandamus  will  not  be 
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granted.  For  this  reason  it  will  not  issue,  according  to  some  of 
^he  English  decisions,  t6  restore  a  claimant  to  an  ofBce  of  profit, 
unless  a  strong  ground  be  shjown.  The  right  in  such  a  case  may- 
be tried  in  an  action  to  recover  the  profits  against  the  person  in 
possession.  (The  King  v.  Jotham,  3.  T.  Rep.  575;  The  King 
V.  Whiteside,  7  East  Rep.  353.)  Whether  the  writ  would  be 
granted  in  such  a  case  in  this  country,  we  need  not  inquire,  as 
we  only  mention  it  to  show  how  cautiously  the  remedy  is 
guarded.     (See  Etheridge  v.  Hall,  7.  Porter's  Rep.  57.) 

Let  us  now  enquire  whether,  under  the  rules  laid  down,  the 
petitioner  is  entitled  to  the  remedy  he  seeks.  Where  the  Judge 
of  a  County  Court  makes  a  final  settlement  of  an  estate  of  jx, 
deceased  person;  or  in  directing  its  distribution,  it  is  competent 
for  a  party  aggrieved  to  prosecute  a  writ  of  error,  that  such 
order  may  be  reviewed.  And  where  the  facts  are  not  shown  by 
the  ordinary  entries  of  record,  it  is  competent  to  bring  them  to 
the  view  of  the  Court^  by  bill  of  exceptions. 

Jn  the  case  at  bar.  If  tlie  Judge  of  the  County  Court  refused 
to  order  a  distribution  of  the  intestate's  estate',  his  refusal,  if  it 
dii  not,  otherwise  appear,  might  have  been  excepted  to,  and 
every  advantage  allov/ed  on  error  tjiat  could  be  had  by  Manda- 
mus. It  is  then  obvious  that  the  petitioner  "has  2.n  adequate 
and  legal  remedy,  other  than  that  asked  for;  and  consequently 
the  prayer  of  his  petition  must  be  denied. 

If  the  Judge  of  the  County  Court  had  declined  all  proceedings 
in  the  [settlement  or  distribution  of  the  estate,  then  the  peti- 
tioner could  have  had  no  order  to  appeal  from,  and  in  default  of 
another  remedy  would  have  been  entitled  to  a  Mandamus. — 
But  whether  in  such  case  the  application  for  the  writ  ftiould  not 
be  made,  to  the  Circuit  Co^irt,  and  whether  it  can  be  made  to 
this  Court,  until  it  has  been  denied  by  that  Gourt^is  a  questioa 
which  we  leave  to  be  decided  Vk'hen  it  shall ^d^rectly  arise. 
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Herbert  v.  IIuie. 

1.  .Where  one  person  intrusts  another  with  his  blank  signature  to  be  filled  up  for  a 
particular  sum,  and  to  be  used  in  a  particular  manner,  if  that  confidence  is  abused 
and  the  paper  is  fided  up  for  a  larger  amount  and  used  in  a  different  manner,  he 
will  be  responsible  to  a  bona  fide  holder  for  the  amount  for  which  it  is  filled  up. 

2.  In  such  a  case,  the  implied  authority  is  given  to  the  holder,  to  fill  up  the  paper  for 
any  sum  which  he  may  have  advanced  upon  it  in  good  faith,  and  in  ignorance  of 
any  fact  which  should  have  put  him  on  enquiry. 

3.  If  a  court  correctly  refuses  to  charge  the  jury,  and  then  give  a  charge  wrong  in 
point  of  law,  it  will  be  error,  but  the  court  is  not  bound  of  its  own  mere  motion  to 
charge  the  jury  on  points  not  mooted  before  it,  or  argued  to  the  jury. 

Error  to  the  circuit  court  of  Lowndes  County. 

THE  action  in  the  court  below  was  on  a  pronjissory  note,  of 
which  the  plaintiff  in  error  was  the  maker.  On  the  trial  below 
a  bill  of  exceptions  was  taken,  from  which  it  appears  that 
the  plaintiff  in  error  signed  his  name  to  a  blank  piece  of  paper, 
and  handed  the  same  to  one  John  G.  Porter,  and  authorized  him 
to  fill  it  up  with  the  sum  of  one  thousand  dollars,  payable  to 
some  bank  in  Mobile,  but  was  not  indebted  to  the  said  Porter. 
This  blank  was,  by  Porter  &  Ryan,  handed  to  the  firm  of  Ross 
&  Ford  in  Mobile,  for  the  purpose  of  ipaking  a  note  to  be  used 
in  bank,  for  the  benefit  of  Porter  &  Ryan, — having  endorsed  it 
in  blank.  That  the  said  note  was  filled  up  by  a  clerk  of  Ross  & 
Ford,  under  the  direction  of  Ford,  for  five  thousand  two  hundred 
and  sixty-eight  and  thirty-five  one  hundrelhs  dollars,  and  passed  to 
the  credit  of  Porter  &  Ryan  on  their  books  ;  Porter  &  Ryan  be- 
ing largely  indebted  to  said  firm.  Ross  &  Ford  being  indebted 
to  the  defendant  in  error,  handed  him  the  note  thus  filled  up,  as 
collateral  security,  for  the  payment  of  their  debt  to  him.  The 
plaintiff  in  error  was  not  indebted  to,  and  was  unknown  to  Ross 
&  Ford,  having  never  had  any  dealings  with  them.  Upon  this 
testimony  the  plaintiff  in  error  (defendant  below)  moved  the 


JANUARY  TERM,  1840.  1» 

Herbert  v.  Huie. 

court  to  charge  the  jury  that  if  they  believed,  from  the  evidence, 
that  the  note  was  filled  by  one  not  authorized  by  the  defendant," 
and  for  a  greater  sum  and  in  a  different  manner  from  his  direc- 
tions, without  his  knowledge  or  consent,  that  it  was  a  fraud  upon 
the  defendant,  and  that  the  defendant  could  make  that  defence 
under  the  statutes  of  the  State,  and  was  entitled  to  his  equity, 
which  charge  the  cdurt  refused  to  give. 

The  defendant  further  asked  the  court  to  charge  the  jury  that, 
though  Porter  might  have  filled  up  said  note  for  any  amount  con- 
trary to  the  agreement  with  said  defendant,  and  bound  the  de- 
fendant thereby,  yet  neither  Porter,  nor  Porter  &  Ryan,  by  their 
endorsement  could  authorize  Ross  &  Ford  or  their  clerk,  to  write 
a  note  over  the  signature  that  would  bind  the  defendant,  and  that 
if  the  jury  believed  that  the  blank  was  given  to  Porter  with  au- 
thority to  him  to  fill  up  a  note  for  one  thousand  dollars,  and  that 
said  Porter  did  not  fill  up  said  note,  but  afterwards,  and  while  it 
was  in  blank,  wrote  the  name  of  Porter  &  Ryan  on  the  back  of 
the  note,  and  delivered  it  to  Ross,  or  Ross  &  Ford  in  blank,  and 
that  after  the  said  Ross  &  Ford,  received  the  said  blank  in  Mo- 
bile, it  was  filled  up  by  their  clerk  for  the  amount  specified  in 
the  note,  that  the  plaintiff  under  this  state  of  facts,  and  the  whole 
testimony  in  the  cause,  could  not  recover — which  charge  the 
court  refused  to  give  ;  and  the  court  then  charged  the  jury  that, 
if  the  defendant  gave  his  said  blank  to  said  Porter,  and  said  Por- 
ter &  Ryan  endorsed  their  names  on  the  back  of  it,  it  was  then 
a  letter  of  credit,  and  that  any  person  into  whose  hands  it  might 
come  bona  fide,  and  for  a  valuable  consideration,  might  fill  it  up 
for  any  amount  given  for  the  note,  and  recover  against  the  de- 
fendant. To  the  refusal  to  charge,  and  to  the  charge  as  given, 
the  defendant  below  excepted,  and  now  assigns  lor  error  the 
matters  set  forth  in  the  bill  of  exceptions. 

Hopkins  &  Dargan,  for  the  plaintiffs  in  error. 
J.  L.  Martin,  contra. 

ORMOND,  J.— The  law  is  well  established,  and  is  admitted 
by  the  counsel  for  the  plaintiff  in  error,  that  if  a  note  is  signed 
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iablank  and  entrusted  to  another,  in  the  confidence  tnat  it  shall 
"^be  filled  up  for  a  particular  amount,  or  used  in  a  particular  nnode, 
and  that  confidence  is  abused  by  the  jnsertion  of  a  larger  amount, 
or  by  Hiaklng  an  improper  use  of  the  instrument,  that  the  instru- 
ment will,  notwithstanding,  be  valid,  in  the  fiqnds  of  a  bona 
fide  holder  for  a  valuable  consideration. 

But  it  is  insisted  that  the  present  case  is  distinguishable  from 
that,  because  in  this  instance,  the  note  was  not  filled  upby  Porter, 
to  whom  the  blank  was  delivered,  and  in  whom  the  confidence 
was  reposed.  The  argument  is,  that  the  authority  to  fill  up  the 
note  is  given  to  Porter  alone,  and  that  the  power  caniflot  be  del- 
egated. ** 

It  is  true,  that  when  a  blank  note  is  signed  and.  delivered  to 
another,  for  the  purpose  of  being  filled  up,  authority  must,  of 
necessit}-,  be  conferred  to  do  the  act,  without  which  the  note 
could  be  of  no  value  ;  but  to  deduce  from  this  presumption  an 
argument  that  the  note  when  filled  up  and  in  the  hands  of  a  bona 
fide  holder,  can  be  sustained  alone  on  this  ground,  is  not  correct. 
The  rule  by  which  a  recovery  in  such  a  case  is  allowed,  stands- 
on  a  much  broadef  ground— and  may  be  thus  stated.  That  where 
one  of  two  innocent  persons  piust  sustain  a  loss,  he  must  bear  it 
who  is  most  in  fault,  if.  by  misplaced  confidence,  one  enables 
another  to  commit  a  fraud,  it  is  but  just  he  should  pay  the  pen- 
alty of  his  own  indiscretion  :  and  that  the  loss  should  not  be  vi- 
sited on  another  who,  has  vested  his  money  on  the  faith  of  the 
genuineness  of  his  signature,  without  the  means  of  ascertain" 
ing  the  fraud  which  had  been  committed. 

These  being  the  principles  which  govern  the  case,  it  follows 
that,  the  implied  authority  is  given  to  the  holder  to  fill  up  the 
note,  with  any  amount  which  he  may  have  advanced  on  it,  in 
good  faith,  and  without  the  knowleclge  of  any  fact  which  might 
lead  to  an  inquiry  and  expose  the  fraiid. 

This  principle  as  has  been  stated  is  well  settled  and  to  permit 
it  now  to  be  questioned,  would  be  of  most  mischevious  conse- 
quence. [See  Brahan  &  Atwood  vs  Ragland,  3  Stewart  247  ; 
Pulman  vs  Sullivan,  4th  Mass.  45  j  Violett  vs  Patton,  5lh  Cranch 
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142 ;  Russell  t',s  Lanstufier,  Douglass  Rep.  496,  and  Roberts  vs 
Adams  and  cases  there  cited,  8lh  Porter  297.] 

It  is  also  maintained,  that  as  the  defendant  in  error  received 
the  note,  as  collateral  security  for  the  payment  of  an  "existing 
debt  due  from  Ross  &  Ford  to  him  and  gave  no  other  considera- 
tion for  it,  that  he  cannot  be  considered  a  bona  fide  holder  for  a 
•valuable  consideration.  This  is  an  objection  entitled  to  great 
weight,  and  would,  perhaps,  be  decisive  of  this  question,  if  the 
predicament  of  the  record  was  such  as  to  permit  it  now  to  be  made. 

Neither  of  the  charges  moved  for  by  the  plaintiff  in  error  rais- 
etl  thistujestion  before  the  jury,  they  are  both  predicated  on  the 
idea  that  the  note  was  void,  becauee  not  filled  by  Porter,  to  whom 
the  blank  was  entrusted,  and  therefore,  properly  refused.  But 
it  is  supposed  that  the  charge  given  by  the  court,  authorizes  this 
point  to  be  made  here.  -The  charge  of  tlie  court  merely  stales 
thp  law  as  laid  down  in  this  opinion.  It  is  true,  the  court  say, 
that  to  enable  the  plaintiff  to  recover,  he  must  be  a  hona  f^de 
holder  for  a  valuable  consideration,  but  whether  the  facts,  if  true, 
would  constitute  him  a  bona  fide  holder  for  a  valuable  consider- 
ation, was  a  question  not  raised  before  the  couH,  or  argued  to  the 
jury,  so  far  as  we  can  judge,  from  anything  appearing  on  the 
record. 

If  the  court  refuse  to  give  a  charge,  improperly  asked  for, 
and  then  charge  the  jury  wrong  in  point  of  law,  the  case  must 
be  reversed.  But  that  is  not  the  fact,  here  the  charge  is  right, 
and  the  objection,  in  effect,  is  that  the  court  did  not  inform  the 
jury  of  its  own  mere  motion  what  constituted  a  bona  fide  pur- 
chase or  holder  for  a  valuable  consideration.  This  the  court 
was  under  no  obligation  to  do.  The  consideration  of  that  matter 
'  as  would  appear  from  the  record,  was  waived  by  the  party  in- 
terested in  its  ascertainment. 

The  verdict  of  the  jury  has  ascertained  that  the  defendant  in 
error  was  a  bona  fide  holder  of  the  note,  for  a  valuable  consider- 
ation, and  it  is  not  the  province  or  duty  of  this  court  to  examine 
the  facts  set  out  in  the  record,  and  revise  their  decision. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 
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1.  The  act  of  the  1st  February,  1839,  "To  abolish  imprisonment  for  debt,"  doe* 
not  discharge  the  obligors  from  liability  upon  a  bond  for  the  liberty  of  the 
prison  bounds,  where  a  breach  had  occurred  previous  to  the  passage  of  the  act. 

This  is  an  action  of  debt  brought  by  the  obligee  against  one 
of  the  obligors  of  a  bond  given  under  the  statute,  to  enable  an 
imprisoned  ^debtor  to  have  the  liberty  of  the  prison  bounds. 
The  bond  is  described  as  executed  on  the  6th  October,  1837. — 
The  breach  of  the  condition  of  the  bond  by  making,  an  escape, 
is  alledged  to  have  been  made  on  the  7th  October,  1837.  The 
declaration  is  in  the  usual  form,  and  judgment  was  rendered 
on  demurrer  in  favor  of  the  plaintiff.  The  defendant  prosecutes 
this  writ  of  error,  and  assigns  the  judgment  on  demurrer,  as 
error  in  the  Circuit  Court. 

R.  D.  Thorington,  for  the  plaintiff. 
Dargan,  for  the  defendant. 

GOLDTHWAITE,  J.— The  counsel  for  the  plaintiff  in  er- 
ror, contends  that  the  right  of  action  on  this  bond  was  destroyed 
by  the  act  of  1st  February,  1839,  abolishing  imprisonment  for 
debt.  It  is  very  clear  that  that  statute  has  no  operation  what- 
ever, on  the  right  of  the  obligee,  or  the  remedy  sought  to 
be  enforced  by  this  action.  The  breach  of  the  bond  occurred 
previous  to  the  enactment  of  the  statute,  and  there  is  not  a  clause 
in  it  which  authorizes  a  supposition  that  the  Legislature  intend- 
ed to  attempt  to  legislate  away  any  vested  and  complete  right  of 
action. 

Let  the  judgment  be  affirmed. 
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1.  It  is  competent  for  a  creditor  to  secure  himself  both  by  a  mortgage,  and  the  en* 
gagement  of  a  third  person  for  payment  by  the  debtor.  And  the  creditor  may 
either  proceed  in  equity  for  a  foreclosure,  or  prosecute  an  action  at  law  upon  the 
promise  of  the  debtor  and  his  surety. 

2.  It  is  a  clear  principle  that  a  surety  who  has  paid  the  debt  of  his  principal,  is  en. 
titled  to  stand  in  the  place  of  the  creditor,  as  to  all  securities  for  the  debt  held,  or 
acquired  by  the -creditor,  and  to  have  the  same  benefit  from  them  as  the  creditor 
might  have  had. 

3.  If  the  creditor  parts  with  or  renders  unavailable  securities,  or  any  fund  which 
he  would  be  entitled  to  apply  in  discharge  of  his  debt,  the  surety  becomes  exon- 
erated pro  tanto. 

4.  But  the  doctrine  of  substitution  rests  upon  the  basis  of  equity  and  benevolence, 
and  the  creditor  who  has  disabled  himself  from  yielding  up  to  the  surety,  the 
means  of  reimbursement  which  he  had,  is  not  to  be  injured  ;  provided  he  acted 
without  a  knowledge  of  the  rights  of  others,  and  with  good  faith  and  just  in- 
tentions. 

5.  Ordinarily  the  sale  of  the  equity  of  redemption  does  not  operate  an  extinguish- 
ment of  the  mortgage,  but  the  purchaser  acquires  only  4he  right  to  complete  his 
title  by  the  payment  of  the  mortgag-e  debt. 

6.  Whether  the  purchase  of  the  equity  of  redemption  by  the  mortgagee  will  extin- 
guish the  mortgage  :  quere — It  will  not  have  that  effect,  as  against  a  surety,  if 
the  mortgagee  purchase  in  good  faith  and  with  just  intentions,  avowing  it  to  be 
his  purpose  to  give  to  the  surety  the  benefit  of  the  mortgage,  and  to  appropriate 
rents  and  profits  in  aid  of  his  liabihty. 

This  case  comes  here  from  the  chancery  court,  holden  at 
Mobile. 

THE  plaintiff  in  error,  who  was  complainant  below,  states  in 
his  bill  that  the  defendants  Emanuel  <§'  Gaines,  on  the  ninth  day 
of  May  1834,  sold  to  Stephen  V.  V.  Schuyler  and  James  F. 
Roberts,  certain  real  estate  situate  in  the  city  of  Mobile,  and  took 
from  each  of  them  ten  separate  promissory  notes  for  the  payment 
of  the  purchase  money,  payable  in  one,  two,  three,  four,  five,  six, 
seven,  eight,  nine  and  ten  years  from  their  date.     The  four  noies 
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first  payable,  made  by  Schuj'Ier,  were  endorsed  by  the  plaintifT, 
and  the  four  notes  of  Roberts,  first  payable,  were  endorsed  by 
Jack  F.  Ross,  since  deceased  ;  the  other  several  notes  of  the  pur- 
chasers  were  payable  directly  to  the  order  of  Emanuel  &  Gaines 
without  any  endorser  thereon. 

It  is  further  stated  that  Schuyler  and  Roberts  executed  a 
mortgage  of  the  property  purchased  by  them  to  secure  all  of  their 
notes,  as  well  those  endorsed  as  those  that  were  not ;  condition- 
ed that  if  each  and  ?ll  of  the  notes  were  fully  paid  oflf  and  dis- 
charged, then  the  mortgage  should  be  of  no  efiect.  That  the 
notes  first  payable,  had  been  paid  while  the  others  that  have  fallen 
due,  remain  undischarged. 

The  plaintiff  avers  that  Schuyler  and  Roberts  were  exclusive- 
ly interested  in  the  consideration  of  the  notes, — the  plaintiff  and 
Ross  endorsed  the  same  for  the  accommodation  of  the  respective 
makers,  without  compensation  therefor,  and  that  such  was-known 
to  be  the  fact  by  Emanuel  &:  Gaines.  That  Emanuel  &  Gaines 
have  filed  a  bill  for  the  foreclosure  of  the  mortgage,  which  was 
then  pending  in  the  circuit  court  of  Mobile — that  Schuyler  and 
Roberts  are  insolvent,  and  that  Schuyler's  equity  of  redemption 
has  been  sold  by  the  sheriff  of  Mobile  Count}',  under  a  judg- 
ment and  execution,  and  that  the  same  was  purchased  by  one 
James  Filzsimmons,  for  thirty-five  dollars,  as  an  ag^nt  and  m 
trust  for  Emanuel  &  Gaines,  who  now  claim  to  be  the  proprietors 
of  the  premises.  It  is  further  alledged  that  Emanuel  &  Gaines 
have  recovered  a  judgment  against  the  plaintiff  on  one  of  the 
notes  endorsed  by  him,  and  threaten  to  bring  suit  on  another — 
thai  the  mortgaged  premises  are  worth,  at  least,  thirty  thousand 
dollars,  a  sum  more  than  sufficient  to  pay  all  the  notes  endorsed 
by  the  plaintiff  and  Ross;  yet  the  defendants,  Emanuel  &  Gaines, 
have  caused  an  execution  to  be  issued  on  their  judgment  against 
the  property  of  the  plaintiff.  • 

Tlie  plaintiff  insists  that  the  mortgaged  premises  should  be 
subjected  to  the  payment  of  all  the  notes  in  the  order  in  which 
they  fall  due,  and  that  immediately  upon  the  payment  of  the 
notes  endorsed  by  him,  he  is  in  equity  entitled  to  be  reim- 
bursed the  amount  paid,  and  must  stand  in   the  situation  of  the 
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mortgagee  in  reg<Trcl  to  tlie  mortgage.  That  he  could  avail  him- 
self of  that  security  in  order  to  his  indemnification,  though  the 
mortgages  might  thereby  be  defeated  in  flie  collection  of  the  notes 
not  endorsed  ;  and  that  inasmuch  as  the  plaintiCf  in  the  judgment 
had  purchased  the  equity  of  redemption  and  extinguished  the 
security  to  which  he  was  entitled  to  be  remitted,  he  therefore 
prayed  an  injunction  to  restrain  the  collection  of  the  execuiion. 

An  injunction  having  been  awarded,  the  defendants,  Emanuel 
&  Gaines,  nled  their  joint  and  several  answers,  admitting  Iho 
allegation  of  the  bill  in  respect  to  the. sale  of  real  estate  in  Mo- 
bile, to  Schuyler  and  Roberts^  the  making  and  endorsing  of  notes 
anrj  the  execution  of  the  mortgage.  But  these  defendants  ex- 
plicity  stale  that  it  was  agreed  and  understood  al  the  time  of  the 
sale  to  Schuyler  and  Roberts,  that  in  addition, to  the  mortgage, 
such  an  endorser  as  tiie  respondents  approved,  should  be  furnish- 
ed on  a  portion  of  the  notes  ;  and  that  the  notes  were  handed 
over  to  them  endorsed  as  stated,  without  any  conv'efsation  having 
been  had  between  the  respondents  and  the  endorsers.  That  an 
endorser  was  required,  that  the  respondents  might  have  a  securi- 
ty for  the  purchase  mone}^,  beyond,  and  in  addtion  to  the  mort- 
gage. 

The  respondents  admit  the  payment  of  one  of  the  notes  and 
the  filing  of  a  bill  of  foreclosure,  after  forfeiture  of  the  mortgage. 

The  respondents  further  state  that,  Schuyler,  after  the  execu- 
tion of  the  mortgage  to  them,  executed  a  mortgage  in  favor  of 
the  Branch  of  the  Banlc  of  the  State  of  Alabama  at  Mobile,  of 
the  same  property,  to  secure  to  that  institution  the  sum  of  sixty 
thousand  six  hundreil  and  three  and  ninety-one  one  hundredths 
dollars,,  which  sum  it  is  believed,  stUl  remains  unsatisfied.  That 
after  the  execuiion  of  the  last  mentioned  mortgage,  the  interest 
of  Schuyler  in  the  mortgaged  property  was  sold  under  an  execu- 
tion at  law,  by  the  sheriff  of  I^Iobile  county,  when  the  respon- 
dents became  tlie  purchasers  for  the  sum  of  thirty. five  dollars, 
though  they  considered  the  interest  sold  of  no  value,  inasmuch 
as  the  property  was  not  of  value  sufficient  to  satisfy  tho  incum- 
brances upon  it.  ■ 
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The  purchase  of  the  interest  of  Schuyler  was  made -for  the 
purpose  ot  avoiding  all  controversy  which  might  have  arisen,  if 
any  one  else  had  have  purchased,  and  without  any  intention  of 
extinguishing  the  equity  of  r-edemption.  The  respondents  knew 
of  the  existence  of  the  mortgage  in  favor  of  the  bank  at  the  time 
of  the  sheriff's  sale — and  it  was  thciir  intention  to  apply  the 
rent3,  as  received,  to  the  pa)'ment  of  their  debt  and  interest,  and 
they  are  still  willing,  as  rent  is  received,  thus  to  apply  it. 

The  insolvency  of  Schuyler  and  Roberts  is  admitted,  and  the 
respondents  insist  in  their  answer  upon  the  benefit  of  a  demurrer. 

Upon  motion  the  injunction  was  dissolved,  and  the  bill  con- 
tinued as  an  original.  From  this  decree  the  plaintiff  prosecutes 
an  appeal  in  order  that  the  same  may  be  here  revised. 

J.  A.   Campbell,  for  the  plaintiff. 

Stewart,  for  the  defendants.  .        • 

COTjLIER,  C,  J. — In  the  argument  of  this  cause  two  points 
have  been  made  for  the  plaintiff: 

1.  That  the  mortgage  operates  in  equity,  as  a  lien  upon  the 
property  embraced  by  it  for  the  payment  of  all  the  notes  made 
by  Schuyler  and  Roberts — that  the  notes  are  entitled  to  priority 
of  satisfaction  from  this  security  in  the  order  in  which  they  fall 
due.  And  that,  inasmuch  as  the  plaintiff  upon  payment  of  either 
of  the  notes  in  which  he  may  be  a  surety,  might  resort  to  the 
mortgage  for  indemnification,  equity  will  dispense  with  this  cir- 
cuity by  requiring  Emanuel  &  Gaines  to  seek  a  satisfaction 
from  that  source  in  the  first  instance. 

2.  That  a  surety  is  entitled  to  all  the  securities  or  means  of 
payment  to  which  the  creditor  was  entitled,  and  if  a  creditor 
has  destroyed  or  impaired  these,  the  surety  is  pro  tanlo  dis- 
charged. The  defendants,  Emanuel  &  Gaines,  having  purchased 
Schuyler's  interest  in  the  equity  of  redemption,  extinguished  the 
mortgage,  (which  was  an  ample  security  for  the  notes  of  which 
the  plaintiff  was  the  endorser)  and  thus  released  the  plaintiff 
from  his  liability: 

1.  It  is  clearly  competent  for  a  creditor  to  secure  himself  both 


JANUARY  TERM,  1840.  87 

Cullum  V.  Emanuel  &  Gaines  et  al. 

by  a  lien  on  property  and  the  engagement  of  a  third  person  un- 
dertaking for  the  payment  by  the  debtor.  And  the  creditor  is 
not  obliged  to  proceed  in  equity  upon  his  mortgage,  but  has  the 
election  either  to  seek  a  foreclosure,  or  to  prosecute  an  action  at 
law  upon  the  promise  of  the  debtor  and  his  surety.  (Tice  v.  An- 
nln,  2  John's.  Ch.  Rep.  125;  Dunkley  v.  Van  Buren  and  others, 
3  John'.  Ch.  Rep.  330.)  The  mortgage  is  a  mere  security  for 
the  debt,  and  is  regarded  as  an  incident  to  the  legal  contract  to 
pay,  which  remains  in  full  force,  and  on  this  ground  rests  the 
principle  which  permits  the  mortgagee  to  elect  his  remedy. 

To  sustain  the  argument  for  the  plaintiff  on  this  point,  we 
have  been  referred  to  the  case  of  Gwathmeys  v.  Ragland.  (I 
Rand.  Rep.  466.)  The  facts  of  that  case,  so  far  as  they  need  be 
noticed,  are  these,  *•  a  deed  of  trust  was  executed  by  William 
and  Francis  Sutton,  to  trustees  to  secure  the  payment  of  three 
notes  to  a  certain  Anderson  Barrett.  The  first  note  was  paid, 
the  second  transferred,  by  endorsement,  to  Nathaniel  Ragland, 
without  any  assignment  to  him  of  the  deed  of  trust;  the  third 
note  was  endorsed  to  Robert  and  Temple  Gwathmey,  who  took 
an  assignment  of  the  deed  of  trust  for  their  security."  The 
trustees  having  advertised  for  sale  the  property  embraced  by  the 
deed,  to  satisfy  the  note  held  by  Ragland,  the  Gwathmeys  filed 
a  bill  to  enjoin  the  sale  of  the  trust  property  to  satisf}'  Ragland's 
claim,  insisting  that  as  they  had  taken  an  assignment  of  the  deed 
of  trust,  and  Ragland  had  not,  their  Hen  was  to  be  preferred  to 
his.  The  Court  of  Appeals  held  that  the  deed  of  trust  was  an 
additional  security  for  the  payment  of  the  notes  to  Barrett  or  his 
assigns,  in  the  order  in  which  they  fell  due,  it  follows  the  notes 
into  the  handsof  their  several  holders,  and  it  was  not  competent 
for  Barrett,  by  an  assignment  of  the  deed  to  the  Gwathmeys  to 
deprive  Ragland  of  his  priority  of  right  to  demand  a  sale  of  the 
trust  property,  if  necessary  to  the  payment  of  his  claim.  There 
was  no  fraud  or  misrepresentation  imputed  to  Ragland,  and  the 
assignment  of  the  deed  to  the  Gwathmeys  gave  them  full  notice 
of  the  order  in  which  the  notes  were  to  have  been  paid,  and 
should  have  put  them  upon  inquiry  whether  the  first  and  second 
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had  been  paid,   when  they  took  an  assignmunt  of  the  third  note. 

This  case  decides  1st.  That  where  property  is  conveyed  to 
secure  the  payment  of  notes  to  fall  due  at  difierent  periods,  and 
a  controversy  arises  between  the  assignees  of  the  notes,  tlie 
holdbr  of  the  one  first  maturing  is  entitled  to  a  priority  of  pay- 
ment from  the  property  conveyed.  2d.  That  the  assignment  of 
the  notes  carries  to  their  assignees  the  inteiest  in  the  security 
furnished  by  the  deed,  without  any  written  declaration  to  that 
effect,  by  the  assignor-  Neither  of  these  points  are  applicable  to 
the  case  at  bar:  There  is  no  controversy  between  assignees  as 
to  the  right  of  preference;  but  the  argument  assumes  that  the 
plaintiff  cannot  be  charged  upon  his  undertaking  to  Emanuel  ^' 
Gaines,  because  the  murtg,age(l  property  is  of  greater  value  than 
the  amount  of  the  notes  endorsed  by  himself  and  Roberts.  This 
argument  we  have  already  said  cannot  be  maintained. 

2.  It  is  S  well  ascertained  principle,  that  the  surety  who  has 
paid  the  debt  of  the  principal,  is  entitled  to  stand  in  the  place  of 
the  creditor  as  to  all  securities  for  the  debt,  held  or  acquired  by 
the  creditor,  and  to  have  the  same  benefit  from  them  as  the 
creditor  might  have  had.^  This  doctrine  is  very  clearly  stated  by 
Lord  Eldon,  in  Craythorne  v.  Swinburne.  (14  Ves.  Rep.  162.) 
The  Lord  Chancellor  says,  "A  surety  is  entitled  to  every  reme- 
dy which  the  creditor  has  against  the  principal  debtor,  to  en- 
force every  security  and  all  means  of  payment;  to  stand  in  the 
place  di  the  creditor  not  only  through  the  medium  of  contract; 
but  even  by  means  of  securities  entered  into  without  his  knowl- 
,edge,  having  a  right  to  have  those  securities  transferred  to  him, 
though  there  was  no  stipulation  for  it;  and  to  avail  himself  of  all 
those  securities  against  the  debtor."  And  Chancellor  Kent  in 
Cheeseborough  v.  Millard,  (1  John's  Ch.  Rep.  409.)  has  shewn 
that  this  doctrine  of  substitution  is  equally  well  known  to  the 
Civil  law  and  in  the  English  Chanaery.  See  also.  Parsons  v. 
Briddock;  (2  Vern,  Rep.  608):  Wright  v.  Morley;  (11  Ves. 
Rep.  10):  Harrison  v.  Glossop;  (3  Ves.  &  B.  Rep.  135),  Hayes 
V.  Ward  and  others;  (4  John's.  Ch.  Rep.  123:  1  Story's 
Eq.  477. ) 
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If  the  creditor  parts  with  or. renders  unavailable  Securities,  or 
any  fund  which  he  would  be  entitled  to  apply  in  discharge  oC 
his  debt,  the  security  becomes  exonerated  to  the  extent  of  the 
value  of  such  securities;  because  securities  which  the. creditor 
is  entitled  to  apply  in  discharge  of  his  debt,,  he  is  bound  to 
apply,  or  to  hold  them  as  a  trustee  ready  to  be  applied  for  the 
benefit  of  the  surety;  Mayhew  v.  Cricket.  2.  Swants  Rep.  185; 
Law  V.  The  East  India  Com., 4.  Ves.  Rep.  S24;  Cheeseborough 
V.  Millard,  1.  Johns.  Ch.  Rep.  409;  Capel  v.  Butler,  2.  Simon 
&  Stuart's  Rep.  457;  Hoyes  v.  Ward  and  others,  4.  Johns.  Ch. 
Rep.  123:  1.  Story's  Eq.  4S0,  '1. 

But  as  the  doctrine  of  substilution  rests  on  the  basis  cf  mere 
equity  and  benevolence,  the  creditor  who  has  disabled  himself, 
from  yielding  up  to  the  surety  the  n.eans  of  re-imbursement 
which  he  had,  is  not  to  be  injured  thereby;  provided,  he  acted 
without  a  knowledge  of  the  rights  of  others,  and  with  good  faith 
and  just  intentions,  which  is  all  that  equity  requires,  (Cheese- 
borough  v.  Millard,  1.  John's  Ch.  Rep.  409  j  1.  Story's  Eq. 
471  to  4S3.) 

Ordinarily  the  purchase  of  the  equity  of  redemption,  does  not 
operate  in  extinguishment  of  the  mortgage,  but  the  purchaser 
takes  it  charged  with  the  lien,  having  acquired  only  the  right  to 
complete  his  title,  by  the  payment  of  the  mortgage  debt. 
Whether  the  purchase  by  a  mortgagee  will  have  the  effect  to  de- 
stroy the  equitable  right  of  a  surety  (situated  as  the  plaintiff)  to 
substitution,  we  need  not  determine,  as  the  case  may  be  dispos- 
ed of  on  another  ground. 

The  defendants,  Emanuel  &  Gaines,  explicitly  state,^  that  they 
considered  the  equity  of  redemption  of  no  value,  inasmuch  as 
the  mortgaged  property  was  of  less  value  than  the  incumbrances 
upon  it — that  the  purchase  ol  Schuyler's  interest  was  made  for 
the  purpose  of  avoiding  controversy  which  might  have  arisen, 
if  another  person  liad  purchased.  That  they  were  aware  of  the 
existence  of  the  mortgage  to  the  Bank,  at  the  time  of  the  Sher- 
iff's  sale,  and  that  it  was,  and  still  is  their  intention  to  apply  the 
rents  and  profits  as  received,  to  the  extinguishment  of  their  debt 
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and  interest.  Here  is  a  direct  disavowal  of  an  intention  to  ex- 
tinguish the  mortgage,  and  a  statement  of  fact?  shewing  that 
Emanuel  &  Gaines  in  purchasing  the  equity  of  redemption  of 
Schuyler,  acted  in  good  faith  and  with  just  intentions.  The 
plaintiff  instead  of  being  prejudiced  by  that  act,  is  likely  to  be 
benefitted,  as  the  respondents  declare  that  it  is  their  indention  to 
appropriate  the  rents  and  profits  to  the  payment  of  the  debt  and 
interest  due  them.  Even  if  it  were  conceded  that  the  mortga- 
ged property,  without  reference  to  the  extent  of  its  value,  should 
be  disposed  of  for  the  payment  of  the  notes  in  the  order  in  which 
they  fall  due,  yet  it  cannot  be  maintained  that  the  plaintifi'is  re- 
leased from  his  suretyship  on  the  ground  that  the  mortgage  is 
extinguished.  The  disclaimer  and  concessions  made  in  the  an- 
swer of  the  respondents  are  sufiicient  to  prevent  such  a  result, 
whatever  might  be  the  conclusion  of  law  apart  from  these- 
Without  examining  further,  the  arguments  on  this  point,  we 
are  of  opinion  that  the  case  made  by  the  bill  and  ansv.er,  does 
not  show  an  extinguishment  of  the  mortgage,  to  the  prejudice  of 
the  rights  of  the  plaintiS'.  Hi«  interest  in  equity  is  unaffected 
by  the  purchase  of  Schuyler's  interest  by  the  respondents. 
The  result  is,  that  the  decree  of  the  Circuit  Court  is  aflarmed. 


...V. 
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The  State  v.  Jonathan  Kennedy. 

1.  An  indictment  against  a  retailer  of  spirituous  liquors,  for  permitting  gaming  in 
,  his  house,  should  charge  that  the  defendant  was  a  licensed  retailer  of  spirituous 

liquors. 

2.  A  license  to  retail  spirituous  liquors,  can  only  be  granted  at  the  semi-annual 
term  of  the  County  Court,  properly  so  called. 

Error  to  Ihe  Circuit  Court  of  Wilcox  Counfy. 

THE  case  was  brought  to  this  Court  for  the  revision  of 
novel  and  difficult  questions  which  are  particularly  set  out  in  the 
opinion  of  the  Court. 

The  Attorney  General,  for  the  State. 
Pkoctor  for  the  defendant. 

ORMON'D,  J. — This  was  an  indictment  against  the  defend 
ant  as  a  retailer  of  spirituous  liquors:  for  permitting  gaming   in 
his  house.     Several  points  are  reserved  by  the  Court  below  as 
novel  and  difficult,  for  the  revision  of  this  Court,   only   two 
of  which   need  be  noticed. 

The  indictment  charges  the  defendant  to  be  a '•licensed 
retailer,''  and  it  was  objected  in  the  Court  below,  that  this  was 
not  sufficient,  but  that  he  should  have  been  charg;ed  as  a  licensed 
retailer  of  spirituous  liguo?'s,  which  the  Court  overruled. 

The  4lh  section  of  the^act  under  which  this  indictment  is 
found,  it  is  true,  uses  the  word  *'re/az/er,"  in  describing  the 
person  who  shall  be  subject  to  the  penalties  of  Ihe  law  for  per- 
mitting unlawful  gaming,  but  the  whole  context  shows,  beyond 
a  doubt,  that  it  is  only  a  '*  licensed  retailer  of  spiritous  liquors" 
who,  by  permitting  gaming  on  liis  premises  can  become  obnox- 
ious to  the  penalty. 

There  is  a^manifest  incongruity  in  supposing  that,  if  the 
legislature  intended  to  punish  the  offence  of  permitting  gaming 
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by  a  <'retaiier"  without  license,  he  should  be  subject  to  the 
•'pains  and  penalties  of  wilfui  and  corrupt  perjur)-,"  but  no 
difuculty  exists  when  the  law  is  applied  to  a  licensed  retailer  of 
spirituous  liquors  who,  when  he  obtains  his  license,  takes  an  oath 
that  "he  will  not  knowingly  permit  gaming  of  any  kind  or 
-description  to  be  carried  on  or  played  on  or  about  his  premises." 
It  may  be  added  also  as  conclusive  of  the  intention  of  the  Le- 
gislature that  a  part  of  the  punishment  to  be  inflicted  is  forfeiture 
of  the  license.  -  , 

Having  arrived  at  this  result  the  conclusion  is  inevitable  that 
so  material  a  part  of  the  description  of  the  person  liable  to  the 
penalt}'  of  the  law  could  not  be  omitted,  and  that  the  omission 
is  fatal  to  the  indictment.  The  indictment  should  have  charged 
that  the  defendant  was  a  licensed  retailer  of  spiriluons  liquors. 

The  evidence  having  established  the  fact  that  the  license  of 
the  defendant  was  granted  by  the  Judge  of  the  County  Court, 
the  defendant's  counsel  moved  the  Court  to  charge  the  jury,  that 
a  license  so  obtained  would  not  maintain  the  prosecution;  vt^hich 
the  Court  refused. 

In  this  also  the  Court  erred. 

Previous  to  the  passage  of  the  act  of  February  1st,  1S39,  by 
the  laws  then  in  force,  authority  to  grant  licenses  to  retail  spi- 
rituous liquors  was  vested  in  the  <'County  Court.''  The  con- 
struction put  on  this  law  seems  to  have  been  that  the  license 
could  be  granted  at  a  monthly  tern),  held  for  the  probate  of 
wills  and  other  matters  concerning  intestates'  estates.  This 
Court  is,  in  common  parlance,  and  also  by  the  law  creating  it, 
called  the  "Orphan's  Court."  Aikin's  Dig,  248,  though  there 
are  cases  in  which  the  legislature  have  applied  the  term  County 
Court  to  the  Orphans' Court.  But  in  the  act  of  1S39  the  lan- 
guage is,  "That  no  license  shall  hereafter  be  granted  at  any  other 
lime  than  at  the  regular  terms  of  the  County  Court."  This 
we  think  must  be  understood  to  refer  to  the  semi-annual  terms 
of  the  County  Court  properly  so  called,  and  is  in  contra  distinction 
to  the  monthly  terms  of  the,  Orphans'  Court. 

No  authority  existed  for  granting  a  license  to  retail  liquors 
<Iuring  the  recess  of  the  Court,   (except  that  the  clerk  might, 
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during  the  recess,  grant  a  permit  which  would  last  until  the  next 
succeeding  term  of  the  County  Court,)  which  appears  conclu- 
sivelj',  we  think,  to  refer  to  the  County  Court  proper;  as  there 
would  be  no  necessity  for  authorizing  the  clerk  to  act  in  vacation 
if  the  license  could  be  rightfully  granted  at  the  monthly  terms 
of  the  Orphans'  Court. 

The  emphatic  language,  therefore,  regular  ierm  of  the  County 
Court,  appears  to  us  to  be  leveled  at  the  abuse  of  granting 
licenses  at  the  monthly  terms  of  the  Orphan's  Court. 

This  being  the  true  construction  of  the  law,  the  Court  which 
granted  the  license  in  this  case,  had  no  jurisdiction  to  grant  it: 
it  was  therefore  void.  It  would  not  have  afforded  him  any  pro- 
tection if  he  had  been  indicted  for  selling  spirituous  liquors 
without  license,  except  as  it  might  have  mitigated  the  fine  if 
taken  out  then  in  good  faith,  and  of  course  could  not  be  the  basis 
of  a  prosecution  so  penal  as  this. 

Let  the  judgment  of  the  Court  below  be  reversed. 

COLLIER,  C.  J.  — I  am  inclined  to  think  that  the  indictment 
in  this  case  is  sufficient,  but  concur  fully  with  the  Court  upon 
the  last  point. 

5 
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Boyd  v.  Barclay. 

1*  Where  the  plaintiff  and  defendant  are  parties  to  a  combination  to  defraud 
the  Government  of  the  United  States,  and  the  defendant,  in  the  execu- 
tion of  the  fraudulent  purpose,  receives  money  from  the  United  States,  in  the 
name  of  the  plaintiff,  and  acting  ostensibly  as  his  agent,  no  action  can  be  main- 
tained by  the  plaintiff  for  the  recovery  of  the  money  so  received. 

Writ  of  error  to  the  Circuit  Court  of  Macon  County. 
Action  of  assumpsit  on  the  money  counts.     Plea,  non  as- 
sumpsit. 

THE  bill  of  exceptions  taken  by  Boyd,  at  the  trial,  declares 
that  sometime  during  the  year  1836,  he  was  the  captain  of  a 
company  of  volunteers  engaged  against  the  Creek  Indians;  that 
the  company  was  supplied  wilh  neither  waggons  or  provisions 
by  the  General  Government;  but  supplied  ihemselves.  Upon 
disbanding,  the  company  determined  to  charge  the  Government 
for  a  waggon  and  team,  and  if  pay  was  received  the  company 
was  to  divide  it  among  themselves.  Barclay  was  not  a  member 
of  the  company,  nor  had  he  a  waggon  or  team  engaged  in  the 
service  of  the  Government.  One  of  the  company  applied  to 
Barclay  for  liberty  to  use  his  name  to  draw  the  money  that  a 
waggon  and  team  would  be  entitled  lo,  and  Barclay  assented. 
Boyd  was  appointed  to  receive  the  money  due  the  company, 
and  in  the  name  of  Barclay,  and  on  his  account  for  services  of 
waggon  and  team,  received  from  the  General  Government  six 
hundred  and  sixty  six  dollars.  The  account  rendered  to  the 
General  Government  was  in  the  name  of  Barclay,  and  purpor- 
ted to  be  for  services  rendered  as  aforesaid,  when,  in  point  of 
fact,  the  company  had  no  waggon  or  team,  and  no  such  services 
were  rendered  by  Barclay.  On  this  evidence,  Boyd's  counsel 
requested  the  Court  so  to  charge  the  jury 
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*'  1st.  If  the  money  was  obtained  from  the  General  Govern- 
ment by  fraudalently[representing  to  the  Government,  or  to 
any  officer  thereof,  that  Barclay  was  entitled  to  it  for  services  of 
his  waggon  and  team, "when  in  fact  no  such  services  were  ren- 
dered, that  the  defendant  received  the  money  to  the  use  of  the 
Government:  not  to  the  use  of  the  plaintiff;  and  that  the  plain- 
tiff could  not  recover."  This  charge  the  Court  refused,  and 
intimated  to  the  jury' that  if  the  money  was  so  obtained  by  the 
defendant,  the  plaintiff  could  recover. 

''2d.  That  if  the  plaintiff  agreed  to  permit  the  company  to 
use  his  name  to  draw  the  money,  without  having  rendered  the 
services,' he  could  not  recover."  This  charge  the  Court  also 
refused  to  give,  and!  charged  the  jury  directly  contrary  to  the 
request. 

J  "3d.  That  if  the  plaintiff  agreed  to  permit  his  name  to  be  used 
to  draw  the  money,  and  that  when  drawn,  it  was  to  be  distribu- 
ted'amongst  the  company,  he  could  not  recover."  This  charge 
was  also  refused  to  be  given. 

A  verdict  was  found  and  judgment  rendered  against  Boyd, 
who  assigns  the  several  charges  given  and  refused,  as  matters  of 
error  in  the  judgment  of  the  Circuit  Court. 

Dargan,  for  the  plaintiffin  error. 

No  counsel  appeared  for  the  defendant  in  error. 

GOLDTHWAltE,  J.— The  [facts  of  this  case  disclose  a 
transaction  by  which  the  United  States  were  defrauded  of  a  sum 
of  money;  and  one  of  the  parties  to  the  fraudulent  transaction 
seeks  to  recover  from  another,  the  amount  received  from  the 
United  States,  on  the  pretence  that  it  was  paid  to  the  defendant 
as  agent  for  the  plaintiff,  for  a  demand  made  out  and  allowed  in 
his  name. 

If  Barclay's  name  had  been  used  without  his  knowledge  or 
consent,  to  carry  into  effect  the  illegal  object  to  be  attained,  his 
right  to  recover  the  money  received  could  not  be  disputed,  un- 
less Boyd  had  been  notified  by  the  United  States,''to  retain  the 
money.     The  sole  object  of  Barclay  in  seeking  a  recovery,  might 
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be  to  returri  the  money.  If  innocent  of  fraud,  this  would  seem 
to  be  the  legal  as  well  as  the  charitable  conclusion;  and  Boyd 
would  not  be  permitted  to  disavow  the  agency  assumed  by  him, 
or  to  allege  his  own  turpitude  to  avoid  the  payment.  But  no 
such  inference  can  be  drawn  in  favor  of  the  plaintiff  in  this 
action;  for  the  evidence  shews  that  he  assented  to  the  use  of  his 
name  with  a  full  knowledge  of  the  falsity  of  his  claim,  and  of  the 
object  to  be  attained.  It  cannot  be  reasonably  expected  from 
one  who  has  thus  lent  his  name  ajad  connected  himself  with  a 
deliberate  fraud,  to  pursue  a  remedy  against  ai  coadjutor,  for  the 
purpose  of  rendering  justice  to  the  injured  party.  The  sole  ob- 
ject of  a  suit  by  one  thus  circumstanced,  must  be  to  obtain  the 
whole  or  a  portion  of  the  illegal  plunder  to  subserve  his  own 
interest.  No  court  of  justice  can  rightfully  lend  its  aid  to  assist 
him  in  such  an  attempt,  not  that  the  condition  of  the  defendant 
is  more  creditable  than  his  own,  but  because  justice  will  not  un- 
dertake to  determine  to  whom  the  reward  of  successful  fraud  is 
due. 

If  Boyd,  tliroughout  this  transaction  had  acted  as  the  mere 
agent  of  Barclay,  and  in  this  character,  had  received  the  money, 
it  might  be  difficult  to  distinguish  this  case  from  those  of  Tenant 
V.  Elliot  (I  B.  &  P.  3)  and  Farnur  v.  Russel  (Ib^295);  in  the 
former  of  which  it  was  decided,  that  a  broker  who  had  effected 
an  illegal  policy  of  insurance,  could  not  retain  the  money  receiv- 
ed by  him  from  the  underwriter,  against  his  principal;  and  in 
the  latter  case,  a  carrier  who  had  received  the  payment  for  some 
counterfeit  farthings  sent  by  him  to  a  purchaser,  was  held  ac- 
countable for  the  money  so  received,  to  the  seller  of  the  coun- 
terfeit farthings.  These  decisions  go  very  far  to  sustain  the 
position,  that  if  the  person  receiving  money  paid  on  account  of 
a  fraudulent  or  illegal  transaction,  is  the  mere  agent  for  another, 
he  will  not  be  permitted  to  go  into  evidence  of  the  illegal 
transaction,  unless  it  is  necessarilt/  connected  with  the  implied 
contract  on  which  the  action  to  compel  the  payment  of  the 
money  is  founded. 

But,  we  think  it  is  clear  from  the  statement  of  the  evidence, 
that  Boyd's  age-^  cy  in  this  transaction  was  a  mere  pretence,  used 
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for  the  attainment  of  the  money  pretended  to  be  due  to  Barclay 
for  services  never  rendered:  Wiien  collected,  tiie  money  was 
not  to  be  paid  to  him,  but  by  the  terms  of  the  conspiracy,  was 
to  be  paid,  by  Boyd,  to  the  members  of  the  company.  There 
was  then,  nothing  real  in  the  relation  of  Barclay  and  Boyd  as 
principal  and  agent;  and  moreover,  the  former  had  no  claim 
whatever  to  the  money  obtained;  for,  according  to  the  stipula- 
tions amongst  his  own  confederates,  the  money  was  to  come  to 
them  and  not  to  him. 

To  use  tlie  words  of  C.  J.  Wilmot,  in  Collins  v.  Blantern 
(3  VVils.  347),  "the  manner  of  th-e  transaction  was  to  gild  and 
conceal  the  truth,  and  whenever  courts  of  law  see  such  attempts 
made  to  conceal  wicked  deeds,  they  will  brush  away  the  cobweb 
varnish  and  shew  the  transactions  in  their  true  light." 

In  this  view  of  the  merits  of  this  case,  it  is  clear  that  the  first 
charge  asked  for  by  the  defendant's  counsel  ought  to  have  been 
given.  The  second  and  third  charges  requested,  do  not  seem  to 
be  very  explicit,  and  do  not  call  for  a  particular  examination,  as 
we  conceive  that  the  opinion  we  have  expressed  will  sufficiently 
indicate  the  rules  which  must  govern  this  case. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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1.  Where  a  garnishee  admits  in  his  answer  that  he  had  made  his  promissory  note 
in  favor  of  the  defendant  in  the  judgment;  but  states  that  he  had  been  notified 
of  its  assignment,  or  that  a  suit  had  been  brought  thereon,  against  him,  in  the 
name  of  certain  persons  styling  themselves  assignees,  the  plaintiff  is  not  entitled 
to  judgment,  without  showing  that  the  payee  is  still  the  proprietor  of  the  note. 

2.  The  statute  in  regard  to  garnishments  contemplates  an  examination  in  open 
Court,  yet  if  the  record  recites  that  the  garnishee  had  filed  his  answer,  and  that 
the  plaintiff  had  consented  to  receive  the  same,  an  examination  in  Court  will  be 
considered  as  waived. 

THE  defendant  in  error  having  recovered  a  judgment  against 
Ezekiel  Nichols  and  others  in  the  County  Court  of  Montgomery, 
filed  his  afBdavit.  pursuant  to  the  statute,  with  the  clerk  of  that 
Court,  alleging  that  the  defendants  in  the  judgment  had  no 
property  in  their  possession;  and  that  he  had  just  cause  to  be- 
lieve that  the  plaintiff  in  error  was  indebted  to  them,  or  had 
effects  of  theirs  in  his  hands:  Whereupon,  a  garnishment  was 
issued  and  served  on  the  plaintiff  in  error,  who  answered  "that 
about  the  last  of  February  1836,  he  executed  to  A.  S.  Rip- 
petoe  or  bearer,  his  promissory  note,  for  seven  hundred  and 
thirty  and  twenty-one  hundredth  dollars,  one  day  after  date;  but 
that  he  is  entitled  to  a  set-off  to  said  note  of  about  thirty  dollars. 
This  garnishee  was  sued  to  the  Spring  Term,  1837,  on  said 
note,  in  the  name  of  Clark  &  Peters,  in  Coosa  County,  as  own- 
ers and  holders  of  said  note.  After  this  garnishee  was  summoned 
in  this  cause  on  the  25th  of  Septemberjast  (1838),  he  received 
a  written  notice  from  the  agent  ^and  attorney  of  Albert  S.  Rip- 
petoe  in  said  Rippetoe's  name,  that  the  note  above  spoken  of, 
never  had  been  the  property  of  Clark  &  Peters;  but  that  it  be- 
longed to  said  Rippetoe,  and  always  had.  This  garnishee  nevier 
conversed  with  Clark  &  Peters  about  the  note,  and  this  is  all  the  • 
proceedings  had  in  said  case;'^and  the  garnishee  is  in  no  other 
manner  indebted." 
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Upon  this  answer  the  Court  rendered  a  judgment  against  the 
plaintiff  as  follows:  "  This  day  came  the  said  garnishee  and  filed 
his  answer,  acknowledging  an  indebtedness  to  the  defendants  in 
the  original  judgment,  in  the  sum  of  eight  hundred  and  fifty 
four  and  twenty-one  hundredth  dollars;  which  answer,  the 
plaintiff  consents  to  receive.  And  it  appearing  (hat  the  plaintiff 
has  obtained  a  judgment  at  the  February  Special  Term  of  this 
Court,  for  the  sum  of  five  thou?and  two  hundred  and  ninety  one 
and  ten  hundredth  dollars,  against  the  defendants  viz:  Ezekiel 
Nichols,  Andrew"  Poor,  Henry  R.  Hall,  Thomas  E.  Clark  and 
Otis  T.  Peters,  besides  his  costs.  It  is  therefore  considered  by 
the  Court,  that  the  said  sum  of  eight  hundred  and  fifty-four  and 
twenty  one  hundredth  dollars,  be  condemned  in  the  hands  of  the 
said  garnishee,  towards  the  payment  of  the  said  judgment;  and 
that  the  plaintiff  have  execution  therefor.'' 

To  reverse  this  judgment,  the  plaintiff  has  prosecuted  a  writ 
of  error  to  this  Court. 

GoLDTHWAiTE,  for  the  plaintiff. 
Dargan,  contra. 

'  COLLIER,  C.  J. — If  the  written  answer  transcribed  into  the 
record  can  be  looked  to,  it  is  clear  that  the  County  Court  erred 
in  rendering  a  judgment  against  the  garnishee.  It  does  not  ad- 
mit an  indebtedness:  it  merely  states  that  two  of  the  defendants 
in  the  original  judgment  were  prosecuting  a  suit  against  him  on  a 
promissory  note  which  he  had  given  to  a  third  person;  but  that 
he  had  received  a  notice  from  the  payee,  that  it  had  never  been 
transferred,  and  was  still  his  property. 

In  Robinson  v.  Rapeiye  &  Smith,  (2  Stew't.  Rep.  S6),  it  was 
held  that  it  must  be  intended  that  the  answer  of  a  garnishee  is 
true  where  a  denial  is  not  interposed  in  the  manner  pointed  out 
by  the  statute.  In  that  case  the  garnishees  admitted  that  they 
were  once  indebted  to  the  defendants  in  attachment;  but  that 
they  had  been  notified  by  certain  persons  styling  themselves 
assignees  of  the  defendant?,  that  the  demand  had  been  assigned 
to   them.      To  entitle   the  attaching  creditor   to   a  judgment 
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against  the  garnishees,  it  was  decided  that  it  should  be  shown 
either  that  no  assignment  had  been  made,  or  else  that  the  assign- 
ment was  invalid.  By  a  parity  of  reasoning,  in  the  case  at  bar, 
it  was  incumbent  on  the  defendant  in  error  to  prove  that  the 
note  described  in  the  plantiff's  answer  was  the  property  of  some 
one  of  the  defendants  in  the  original  judgment.  See  also,  Oliver 
V.  Atkinson;  (3  Porter  Rep.  546):  Simpson  &  Gordon  v.  Tip- 
pin;  (5  Stew't.  &  P.  Rep.  208):  Smith  v.  Chapman  &  Broth- 
ers; (6  Porter's  Rep.  365.) 

It  is  however  objected,  that  the  paper  purporting  to  be  the 
plaintiff's  answer  to  the  garnishment  cannot  be  regarded  as  a  part 
of  the  record,  because  it  is  not  made  such  by  bill  of  exceptions, 
or  in  any  other  manner. 

The  statute  directs  that  the  garnishee  upon  the  return  of  the 
summons  shall  answer  upon  oa//t,  what  be  is  indebted,  &c.;  and 
contemplates  an  examination  as  to  his  indebtedness,  &c. 
Though  the  statute  does  not  in  express  terms  require  this  exam- 
ination to  be  made  in  open  court,  yet  it  is  clear  from  the  nature 
of  the  inquiry,  that  it  should  be  there  made,  unless  it  is  waived 
by  the  party  interested.  (Aik.  Dig.  42  and  43.) 

In  the  case  before  us  the  judgment  recites  that  the  garnishee 
hzA  filed  his  answer,  and  that  the  defendant  In  error  consen- 
ted to  receive  the  same.  Here  is  a  direct  waiver  of  an  exam- 
ination of  the  garnishee  before  the  Court,  and  an  admission  that 
his  answer  had  been  filed  and  was  received.  We  must  then  sup- 
pose, in  the  absence  of  any  thing  of  record,  from  which  to 
deduce  an  opposite  conclusion,  that  their  answer  embodied  in  the 
transcript  is  that  which  the  judgment  recites  as  its  basis. 

Besides;  we  are  aware  that  a  practice  has  grown  up  under 
this  statute,  of  receiving  the  answer  of  a  garnishee  in  writing 
without  subjecting  him  to  an  examination  in  Court,  unless  the 
party  summoning  him  is  persuaded  that  the  answer  is  not  a  full 
disclosure  of  facts.  This  practice,  coeval  with  the  statute,  fur- 
nishes a  warrant  for  taking  the  answer  as  a  part  of  the  record, 
when  the  judgment  affirms  the  fact  that  it  was  received  a7id  filed. 

Our  conclusion  is,  ,that  the  judgment  ol  the  County  Court  of 
Montgomery  must  be  reversed,  and  the  case  remanded, 
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1.  Parol  evidence  admissible  to  prove  that  when  a  note  was  executed,  there  was 
an  agreement  to  receive  in  part  payment,  a  debt  on  another  person. 

Error  to  the  Circuit  Court  of  Pike  County. 

This  was  an  action  of  assumpsit  brought  by  the  defendants  in 
error  as  the  endorsers  of  a  promissory  note  for  the  sum  of  nine 
hundred  and  fil'ty-tvvo  and  forty-three  hundredth  dollars,  mado 
by  the  plaintifl'  in  error,  to  Messrs.  McMahan  and  Brothers,  or 
order.  The  defendant  below  pleaded  non-assumpsit,  set-oiF,  fail- 
ure, and  want  of  consideration,  in  short  by  cotiisent,  the  plaiulitJ 
below  obtained  a  judgment. 

During  the  progress  of  the  cause  in  the  Court  below  a  bill  of 
exceptions  was  taken  to  the  opinion  of  the  Court  from  wliich  it 
appears  than  the  plaintiff  in  error  (defendant  below)  offered  to 
prove  that  a  partnership  had  formerly  existed  between  himself 
and  two  persons  by  the  name  of  MciSIahan,  under  the  firm  of 
McMahan,  Murchie,  &.  Co.,  which  was  dissolved,  and  that  on 
the  dissolution  the  firm  was  indebted  to  him  upwards  of  seven 
hundred  dollars:  that  his  two  partners  and  another  entered  into 
a  partnership  under  the  firm  of  McMahan  and  Brothers,  one 
of  whom  retained  the  funds  ot  the  late  firm  of  McMahan, 
Murchie  &  Co.  That  the  new  firm  of  McMahan  &  Brothers 
proposed  to  the  plaintiff  in  error  to  sell  him  goods,  and  he  agreed 
to  buy  if  the  debt  due  him  from  the  late  firm  of  McMahan, 
Murchie  &  Co.,  should  be  received  in  payment.  This  was 
agreed  to,  and  the  debt  of  the  old  firm  to  plaintiff  in  error 
assumed  by  them,  but  they  insisted  that  the  plaintiff  in  error 
should  give  his  note,  (the  one  sued  on)  as  evidence  of  the 
amount  of  purchase,  until  it  could  be  precisely  ascertained  how 
much  McMahan,  Murchie  &  Co.  owed  the  plaintiff  in  error. 
G 
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This  evidence  the  Court  rejected,  on  the  ground  that  it  varied 
the  terms  of  the  vsrritten  instrument.  To  this  opinion  of  the 
Court  an  exception  was  taken,  and  the  refusal  of  the  Court  is 
now  assigned  for  error. 

Porter  for  plaintiff  in  error. 

ORMOND,  J. — We  cannot  p^ceive  that  the  evidence  offered 
is  liable  to  the  objection  which  led  to  its  rejection  by  the 
Court.  The  evidence  would  explain  why  the  note  was  given, 
and  its  consideration,  but  certainly  this  did  not  vary  the  terms 
of  the  written  instrument.  Proof  that  the  note  was  to  be  paid 
in  whole  or  in  part,  in  a  particular  mode,  is  entirely  consistent 
with  its  terms,  and  this,  in  our  opinion,  is  the  only  effect  that 
can  be  ascribed  to  the  rejected  testimony.  It  admits  the  making 
of  the  note,  and  that  the  amount  is  correct,  but  that  it  was  to  be 
discharged  pro  tanio,  by  the  debt  due  the  plaintiff  in  error 
from  McMahan,  Murchie  &  Co.  It  would  devolve  on  the 
plaintiff  in  error  to  prove  the  amount  of  that  indebtedness,  and 
to  that  extent  it  would  be  a  payment  of  the  note,  and  this  defence 
could  be  made  under  the  general  issue  which  was  pleaded  in  the 

cause. 
The  judgment  of  the  Court  below  is  reversed,  and  the  cause 

remanded  lor  further  proceedings. 
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Kennedy  v.  W.  Manship  and  others. 

1.  A  set-off  by  the  maker  of  a  promissory  note,  against  an  intermediate  endorser, 
cannot  be  allowed,  unless  there  is  a  contract  between  the  parties,  so  as  to  allow 
it,  founded  on  some  new  consideration. 

2.  Whether  evidence  of  the  declaration  or  admissions  of  the  intermediate  endorser 
can  be  admitted  to  show  such  a  contract.     Quere? 

Writ  of  error  to  the  Circuit  Court  of  Wilcox  County. 

ACTION  of  assumpsit  by  Kennedy  as  the  endorser  against 
Manship  and  two  others,  as  the  makers  of  a  promissory  note: 
pleas  non-assumpsit,  payment,  and  set  off.  The  note  sued  on 
was  payable  to  one  Burton,  and  by  him  endorsed  to  one  Hanks, 
and  by  him  endorsed  to  Kennedy.  At  the  trial,  the  defendant, 
Manship  offered  a  note  made  by  Hanks  to  one  Holly  or  bearer, 
dated  2Sth  August,  1837,  due,  and  belonging  to  Manship.  This 
note  was  admitted  in  evidence  against  the  objection  of  Kennedy, 
and  the  Circuirt  Court  instructed  the  jury  that  if  this  note 
belonged  to  Manship  previous  to  the  transfer  (of  the  note  sued  on) 
to  the  plaintiff  by  Hanks,  and  if  the  latter  had  made  an  express 
arrangement  to  set-off  the  note  against  the  other,  then  the  set-off 
must  be  allowed,  and  the  statements  of  Hanks  were  admissible  as 
evidence  to  prove  such  arrangement.  The  admission  of  the 
set-off  and  the  charge  of  the  Court  was  excepted  to  by  Kennedy, 
who  assigns  the  same  for  error. 

Proctor,  for  the  plaintiff  in  error. 

'  GOLDTHWAITE,  J.— The  principal  question  to  which  our 
attention  has  been  called,  arose  in  the  case  of  Stocking  v.  Toul- 
min,  (3.  Stewart  and  Porter  35,)  and  this  Court  then  deter, 
mined  that  the  maker  of  a  note  could  not  bo  permitted  to 
set-ofi  a  demand  against  an  intermediate  endorser.  This  case 
differs  from  that,  as  the  charge  of  the  Circuit  Court  assumes . 
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that  evidence  was  before  the  jury  of  an  express  arrangement 
between  the  parties  that  one  note  should  be  set-ofT  against 
the  other;  and  from  this  circumstance  the  present  case  is  some- 
what similar  to  that  of  Farnsworth  v.  Richardson,  (1.  Stewart 
55,)  in  which  it  was  held  that  a  payment  made  to  an  inter- 
mediate endorser  was  a  good  defence  to  the  action.  It 
is  also  similar  to  the  case  of  Fergurson  v.  Hill,  (3.  Stewart 
485,)  when  the  maker  was  allowed  to  plead  in  abatement, 
that  a  further  day  of  payment  was  given  by  a  new  contract, 
founded  on  a  sufficient  consideration,  and  made  by  him  with 
an  immediate  endorser. 

The  opinion  of  the  Court,  in  the  latter  case,  seems  to  be 
founded  on  the  supposed  equity  of  the  statute  of  1812,  [Aikin's 
Digest  326.  S.  6,]  but  the  true  reason  of  the  decision  is  pointed 
out  and  explained  in  the  subsequent  case  of  Stocking  v.  Toul- 
inin.  However  similar  these  cases  might  be  to  the  one  now  under 
consideration,  if  any  equity  could  arise  from  the  facts  staled 
so  as  to  bring  the  statute  to  bear,  it  is  very  clear  that  in  this 
case  there  v^as  neither  a  payment  nor  a  new  contract.  The 
charge  assumes  that  some  understanding  between  the  parties 
was  had,  or  in  the  terms  of  the  instructions  given  to  the  jury, 
an  express  arra7ige7nent.  Now  it  is  difficult  to  infer  from  these 
terms  that  a  new  contract  was  entered  into,  by  which  the  note 
payable  to  Burton  was  extinguished,  or  the  contract  evidenced 
by  it  in  any  manner  changed  or  modified. 

A  mere  willingness  to  set  off  one  demand  against  another,  or 
even  an  express  understanding  so  to  do,  without  some  new 
consideration  to  support  it  as  a  contract,  cannot  have  the  effect 
to  defeat  the  right  of  the  plaintiff  to  recover.  If  such  an 
understanding  existed  between  the  parties  why  was  the  execu- 
tion of  it  deferred,  or  why  should  an  innocent  holder  be  made 
the  sufferer  by  the  laches  of  him  who  has  neglected  to  protect 
his  own  interest  ?  Whatever  answer  might  be  given  to  these 
questions  it  is  sufficient  to  say  that  the  case  of  Stocking  v.  Toul- 
man  establishes  tliat  no  equity  arises  under  the  statute  of  181,2, 
to  let  in  this  set-off.  This  being  the  case  there  must  have  been 
a  promise  to  pay  the  demand,  and  to  extinguish  the  debt  by 
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recovering  it  as  a  set  off  before  il  could  warrant  the  charge  given 
by  the  Circuit  Court.     See  French  v.  Garner,  [7.  Porier  549.] 

It  is  unnecessary  to  express  any  opinion  on  the  charge  of  the 
Court  with  respect  to  the  effect  of  statements  made  by  Hanks, 
because  the  exception  is  so  indefinite  as  to  leave  the  time  when 
these  statements  were  made  entirely  uncertain.  If  the  state- 
ment constituted  a  part  of  tho  res  gesta  of  a  contract,  they 
might  be  admissible,  but  in  general,  evidence  of  the  declarations 
of  one  not  a  party  to  the  suit,  are  inadmissible  as  the  individual 
can,  in  most  cases  be  examined  as  a  witness. 

For  the  error  in  the  charge  to  the  jury  the  judgment  of  the 
Circuit  Court  is  reversed,  and  the  case  remanded. 


Evans  v.  McMahan. 

1.  Where  a  judgment  entry  recites  a  demurrer  (sustained)  as  having  been  inters 
posed  by  the  defendant  to  his  own  plea,  the  Appellate  Court  will  intend  the 
recital  to  be  a  clerical  7nistake,  and  that  it  was  the  plaintiff  who  demurred. 

2.  A  judgment  as  upon  a  retraxit,  is  a  complete  bar  to  a  subsequent  action  for  the 
same  cause. 

3.  A  plea  in  bar  which  alleges  a  judgment  by  retraxit,  and  substitutes  the  words 
"and  dismissed  the  same"  for  "but  from  the  same  altogether  withdrew  hihiself," 
is  good  on  demurrer. 

The  defendant  in  error  declared  against  the  plaintiffs  in  the 
Circuit  Court  of  Pike,  in  an  action  of  assumpsit  founded  on  a 
promissory  note. 

The  plaintiff  pleaded  in  due  form  that  the  defendant  had 
theretofore  impleaded  them  for  the  same  identical  promises  and 
undertakings  in  the  declaration  mentioned,  and  that  at  a  term  of 
the  Court  in  which  such  suit  was  pending,  "the  said  plaintiff 
(defendant  in  error)  in  proper  person  came  into  said  Court,  and 
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confessed  that  he  would  not  further  prosecute  his  said  suit 
against  said  defendant  (plaintiff  in  error)  and  dismissed  the 
sannc,  and  from  the  prosecution  thereof  altogether  withdrew 
himself,  whereupon  it  was  then  and  there  considered  by  the 
said  Court  that  said  plaintiff  should  take  nothing,"  &c. 

To  this  plea  there  was  a  demurrer  and  joinder;  where- 
upon a  judgment  was  rendered  as  follows:  "And  now  at  this 
term  came  the  parties  by  their  attornies,  and  the  demurrer 
heretofore  filed  by  the  defendants  being  solemnly  argued,  was 
overruled  by  the  Court,  and  the  defendants  failed  to  plead  over, 
whereupon  it  is  considered  by  the  Court  that  the  plaintiff  re- 
cover of  the  defendant  the  sum  of  four  hundred  and  eleven 
seven-two  hundreth  dollars  for  his  damages,  as  well  as  his 
coslSj  for  which  execution  may  issue." 

To  review  this  judgment  a  writ  of  error  is  prosecuted  to 
this  Court. 

B.  F.  Porter  for  the  plaintiff. 
No  Counsel  for  the  defendant. 

COLLIER,  C.  J. — Though  the  judgment  purports  to  have 
been  rendered  upon  a  demurrer  interposed  by  the  plaintiffs  in 
error,  the  record  does  not  discover  such  to  have  been  the  state 
of  the  pleadings.  The  defendant  in  error  demurred  to  the  plea, 
and  thus  we  intend  that  the  legal  questions  were  presented  to 
the  Court.  The  recital  in  the  judgment  that  the  defendant's 
demurrer  was  overruled  is  obviously  a  clerical  mistake.  The 
entry  should  have  described  it  as  the  plaintiff's  demurrer  which 
was  sustained;  otherwise  the  plea  would  have  been  held  suffi- 
cient in  law,  and  required  a  replication.  We  feel  the  less 
difficulty  in  making  these  explanatory  intendments,  inasmuch  as 
the  entire  entry  is  characterised  by  a  want  of  technical  accuracy. 

We  are  now  brought  to  consider  the  sufficiency  of  the  plea.  It 
alleges  a  judgment  by  retraxit  against  the  defendant  in  an  action 
prosecuted  for  the  same  identical  cause  In  form  the  plea  is 
almost  a  literal  transcript  oi  such  a  plea  as  is  furnished  by  Chittyy 
the  only  difference  being  iu  the  formal  parts,  in  the  insertion  of 
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the  words,  '<and  dismissed  the  same;"  Chitty  merely  alleging 
that  "  (he  said  A.  B.  came  into  the  said  Court  in  his  own  pro- 
per person,  and  confessed  that  he  would  not  further  prosecule 
his  said  suit  against  the  said  C.  D.,  hut  frofn  the  same  alto- 
gether withdrew  himself,"  &c.  Tho  words  "and  dismissed 
the  same,"  cannot  afibct  the  pica,  they  are  rendered  entirely 
inoperative  by  what  precedes  and  follows  them,  and  cannot  be 
understood  to  make  the  judgment  pleaded,  indecisive  of  the 
rights  of  the  parties  as  a  judgment  of  dismissal  would  be. 
The  judgment  set  up  in  the  plea  is  clearly  a  retraxit,  and  can- 
not be  otherwise  considered.  (3.  Chitty's  PL  477.) 

A  retraxit,  says  Blackstone,  "differs  from  a  non-suit,  in  that 
the  one  \a  negative,  and  the  other  positive:  the  non-suit  is  a 
mere  default  and  neglect  of  the  plaintiff,  and  therefore  he  is 
allowed  to  begin  his  suit  again  upon  payment  of  costs;  but  a 
retraxit  is  an  open  and  voluntary  renunciation  of  his  suit  in 
Court,  and  by  this  he  forever  loses  his  action."  (3.  Black. 
Com.  296.) 

Mr.  Dunlap  says  a  retraxit  is  as  complete  and  effectual  a  bar, 
as  if  a  verdict  had  been  rendered  for  the  defendant,  and  he  can 
never  afterwards  commence  another  action  for  the  same  cause." 
(1.  Dunlap  Pr.  494.) 

It  is  then  clear  that  the  plea  of  the  plaintiff  in  error  was 
well  pleaded,  and  the  matter  of  it  available  in  law.  See  3.  Salk. 
245;  Bing.  on  Judgments  48;  Boote's  Suit  at  Law  159;  10. 
Johns.  Rep.  221;  Cro.  Jac,  211;  Ld.  Raym's.  Rep.  598. 

The  judgment  must  be  reversed,  and  the  case  remanded. 
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BicKERSON  V.  D.  &  J.  B.  Walker. 

1.  A  judgment  nfs/ against  a  garnishee,  must  be  for  a  sum  certain,  and  cannot  be 
rendered  for  an  uncertain  amount,  to  be  ascertained  by  a  judgment  to  be  after- 
wards rendered. 

2.  The  final  judgment  rendered  against  a  garnishee,  cannot  be  extended  beyond, 
or  be  variant  from  the  judgment  msi,  of  which  it  is  a  mere  confirmation. 

Error  to  the  Circuit  Court  of  Dallas  County. 

IN  this  case  the  plaintiff  in  error  was  cited  to  appear  and  an- 
swer as  a  garnishee  upon  an  affidavit  of  the  defendants  in  error, 
that  they  had  obtained  judgment  against  Pell  &  Carpenter  and 
John  Gordon,  for  two  hundred  and  sixty  nine  and  forty-one 
hundredth  dollars,  that  the  writ  qI  fieri  facias  had  been  returned 
"no  property  found,"  and  that  they  believed  the  plaintiff  in 
error  had  funds  of  the  defendants  to  said  judgment,  in  his  hands. 

The  plaintiff  in  error  being  cited,  failed  to  appear,  and  judg- 
ment by  default,  was  entered  against  him,  "for  the  amount  that 
the  said  plaintiffs  inay  recover  of  the  said  Carpenter  &  Gordon, 
unless  the  said  Dickerson  appear  at  the  next  term  of  the  Court," 
&c.  Upon  the  return  of  the  scire  facias,  judgment  final  was 
entered  against  the  garnisiiee,  for  "two  hundred  and  sixty  nine 
and  forty-one  hundredth  dollars,  the  amount  of  the  judgment 
recovered  by  the  said  plaintiffs  of  Carpenter  &  Gordon,  besides 
costs,  &c." 

The  garnishee  prosecutes  this  writ  of  error,  and  assigns  lor 
error — 

1st.  That  there  is  no  sufficient  judgment  n2«. 

2d.  The  Court  erred  in  rendering  final  judgment. 

Porter,  for  the  plaintiff  in  error. 

ORMOND,  J. — It  is  an  established  principle  that  a  judgment 
to  be  binding;  must  be  certain  and  complete  in  itself,  without 
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reference  to  any  thing  else  by  which  to  ascertain  its  meaning. 
Draughan  and  others  v.  The  Tombeckbee  Bank,  [1  Stew't.  66.] 
The  Tombeckbee  Bank  v.  Strong's  Executors.  [1  Stewart  & 
Porter  187.] 

The  final  judgment  rendered  against  a  garnishee  is  merely  a 
confirmation  of  the  interlocutory  judgment,  previously  rendered. 
It  follows  necessarily,  that  the  final  judgment  cannot  be  exten- 
ded beyond,  or  be  different  from,  the  previous  judgment  ren- 
dered on  condition.  It  cannot  avail  therefore,  on  the  princi- 
ples here  laid  down,  that  the  final  judgment  is  for  a  certain  sum, 
as  its  binding  efficacy  must  depend  on  the  previous  conditional 
judgment,  of  which  the  final  judgment  is  the  mere  confirmation. 
If  the  conditional  judgment  is  erroneous,  an  affirmance  of  it  can- 
not cure  the  defect. 

It  is  possible  that  in  a  suit  commenced  by  original  attachment, 
where  the  process  is  levied  on  a  debt  in  the  hands  of  another 
summoned  as  a  garnishee,  and  who  fails  to  appear,  that  it  ma^y 
be  allowable  to  enter  a  judgment  7iisi,  against  him,  similar  to 
the  present,  from  the  necessity  of  the  case,  as  he  might  other- 
wise, by  his  contumacy,  prevent  the  plaintiff"  from  obtaining 
judgment  on  the  attachment.  But  this  garnishment  was  sued 
out  on  a  judgement  previously  obtained;  and  for  the  reasons 
given  cannot  be  sustained. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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Clements,  Hall,  Gindrat  and  Steele  vs  The  Branch 
OF  the  Bank  of  the  State  of  Alabama  at  Mont- 
gomery. 

1.  To  sustain  a  judgment  by  default  on  a  motion  by  a  bank,  under  the  statute  ;  the 
liability  of  the  defendant  must  be  shown  by  the  judgment  entry,  as  well  as  the 
notice  and  certificate  which  authorized  the  Court  to  exercise  the  summary  juris, 
diction. 

2.  A  form  given,  illustrating  the  rules  laid  down  in  the  case  of  Curry  vs.  The 
Bank  of  Mobile.     [8  Porter  360.] 

Writ  of  error  to  the  County  Court  of  Montgomery  County. 

Motion  for  judgment.  The  notice  was  issued  on  the  lOlh 
April,  IS3S  ;  it  described  a  bill  of  exchange,  on  which  the  motion 
is  predicated,  but  omits  to  set  out  the  endorsement ;  the  judg- 
ment was  rendered  at  the  proper  term  by  default,  and  recites 
that  thirty  days  notice  was  given  to  the  defendants  of  the  mo- 
tion ;  that  the  certificate  of  the  President  of  the  said  Bank,  Chat 
the  "  debt  sued  on"  was  bona  fide  the  property  of  said  bank,  and 
protest  were  shown  to  the  Court. 

Dargan  for  the  plaintiffs  in  error,  cited  Curry  v.  The  Bank 
of  Mobile.     [8  Porter  360.] 

No  counsel  appeared  for  the  bank. 

GOLDTHWAITE,  J.— This  case  is  so  entirely  within  the 
influence  of  many,  and  often  repeated  decisions  of  this  Court, 
that  an  opinion  would  only  be  the  reiteration  of  the  rules  laid 
down  in  the  case  of  Curry  vs.  The  Bank  of  Mobile.  [8  Porter 
360.] 

In  order,  however,  that  future  errors  may  be  avoided,  we  now 
give  the  form  of  a  judgment  entry,  which  we  consider  as  appli- 
cable to  this  particular  case,  and  as  illustrating  the  rules  applica- 
ble to  summary  judgments  on  motion  by  the  several  banks  of 
this  State. 
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We  do  not  intend  to  be  understood  as  deciding  that  no  other 
judgment  entry  will  be  considered  as  sufficient,  but  confine  our- 
selves to  the  declaration,  that  if  the  record  ot  this  case  contained 
the  recitals  which  are  given  in  the  annexed  form,  the  plaintiffs 
would  have  avoided  the  costs  of  a  reversal. 

It  will  be  borne  in  mind  that  the  act  of  1837,  [pp.  9.]  au- 
thorizes a  joint  judgment  against  all  the  parties  liable  on  any  bill 
or  note  to  the  State  Bank  or  any  of  its  branches,  and  Ibis  judg- 
ment seoms  to  have  been  intended  to  conform  to  that  act.  When 
several  judgments  are  to  be  entered  against  the  different  parties 
to  a  bill  or  note,  a  very  slight  alteration  will  suffer  to  make  the 
form  given  applicable  to  cases  of  that  description. 

It  is  hoped  that  this  form  will  enable  the  attornies  for  the 
banks  and  the  clerks  of  the  several  courts,  so  to  frame  their  en- 
tries hereafter,  as  to  avoid  the  expense  and  delay  which  has  been 
caused  by  a  misconception  of,  or  a  want  of  attention  to,  the  de- 
cision before  adverted  to. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 

FORM. 

This  day  came  the  Branch  of  the  Bank  of  the  State  of  Ala- 
bama at  Montgomery,  by  its  attorney,  and  moved  the  Court  now 
here,  for  judgment  against  Anderson  L.  Clements  and  William 
Hall  partners,  under  the  name  of  Clements  &  Hall ;  and  against 
John  H.  Gindrat  and  William  A.  Steele,  partners,  under  the 
name  of  Gindrat  &  Steele,  as  endorsers  of  a  certain  bill 
of  exchange,  for  the  sum  of  fourteen  hundred  dollars,  drawn  by 
Seth  Robinson  on  Lee  &  Morton,  Montgomery,  Alabama, 
and  by  them  accepted  :  dated,  Montgomery,  1st  December, 
1S3S  :  payable  sixty  days  after  date,  to  the  order  of  the  said 
Clements  &  Hall,  and  negotiable  and  payable  at  the  Bank  of 
Mobile.  Which  bill  of  exchange  is  endorsed  by  the  said  Cle- 
ments &  Hall  to  the  said  Gindrat  &  Steele,  and  by  them 
to  the  Branch  of  the  Bank  of  the  State  of  Alabama,  at  Mont- 
gomery :  —was  at  its  maturity  presented  at  the  Bank  of  Mobile 
for  payment,  which  was  refused,  and  the  said  bill  was  then  and 
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Ihere  protested  for  nonpayment  ;  of  which  the  said  endorsers 
then  and  there  had  notice.  And  the  said  Branch  of  the  Bank 
of  the  State  of  Alabama,  at  Montgomery,  here  produces  and 
shows  the  certificate  of  John  Martin  its  president,  that  the  said 
debt  is  really  and  bona  Jide  the  property  of  the  said  Branch  of 
the  Bank  of  the  State  of  Alabama,  at  Montgomery.  And  it  ap] 
pearing  to  the  satisfaction  of  the  Court  that  thirty  days  notice  of 
this  motion  has  been  given  to  the  said  Anderson  L.  Clements 
and  William  Hall,  and  John  H.  Gindrat  and  William  A,  Steele, 
and  they  saying  nothing  in  bar  or  preclusion  of  the  same  ;  it  is 
therefore  considered,  &c. 


Sewall,  by  his  next  FrienD;  v.  Glidden. 

1.  In  182G,  the  second  section  of  the  statute  of  frauds  was  the  only  law  which' 
provided  for  the  registration  of  deeds  of  gift  of  personal  property.  That  law 
required  that  the  deed,  in  order  to  be  recorded,  should  be  acknowledged  or 
proved  in  the  Circuit  or  County  Court,  &e.;  consequently  a  deed  registered, 
upon  acknowledgement  or  proof  before  the  clerk  when  the  Court  was  not  in 
session,  cannot  be  regarded  as  recorded,  so  as  to  charge  a  purchaser  with  con- 
structive notice  of  its  contents. 

2.  But  though  such  a  deed  may  not  have  been  regularly  proved  and  recorded,  yet 
it  may  be  regarded  as  equivalent  to  a  parol  declaration  of  the  donor's  wishes, 
and  if  the  constituents  of  a  gift  inter  vivos  are  shown,  the  donee's  right  becomes 
complete. 

3.  In  order  to  pass  the  title  to  a  chattel  by  a  parol  gift,  at  common  law,  there  must 
be  an  actual  delivery  of  the  thing. 

4.  A  special  verdict  should  find  every  fact  essential  to  the  plaintiff's  right  of  re- 
covery in  order  to  authorise  a  verdict  in  his  favor,  and  cannot  be  aided  by 
intendment,  or  a  reference  to  extrinsic  facts.  If  the  facts  found  shew  that  there 
were  others,  touching  which  there  was  evidence,  the  truth  of  which  is  not  nega- 
tived by  the  finding,  the  Court  without  rendering  a  verdict,  should  award  a  venire 
facias  de  novo. 
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5.  Where  the  donee  of  personal  property  was  under  the  age  of  twenty-one  j'ears, 
and  lived  with  his  father  the  donor,  the  possession  by  the  donor  of  the  gift,  is 
consistent  with  the  donee's  right,  and  is  not  even  presumptive  evidence  of  fraud* 

6.  Though  the  statute  of  the  27.  Eliz.  against  fraudulent  conveyances  has  been 
often  held  to  be  affirmative  of  the  common  law,  yet  it  may  be  regarded  as  a 
settled  principle  that  it  extends  only  to  conveyances  of  real  estate. 

THE  plaintiff  in  error  brought  an  action  of  detinue  in  the 
Circuit  Court  of  Mobile,  for  the  recovery  of  two  slaves,  of  the 
defendant.  The  cause  being  submitted  to  the  jury  they  returned 
a  special  verdict  as  follows,  viz:  "We,  the  jurors  of  the  jury, 
find  that  Lewis  Sewall,  of  the  county  of  Monroe  was  the  owner 
of  the  slaves  mentioned  in  the  plaintiffs  declaration,  and  that 
while  he  was  the  owner,  he  executed  the  deed  hereto  attached, 
and  marked  A;  that  the  acknowledgements  were  made  as  is  set 
*orth  on  the  said  deed,  and  that  the  registry  took  place  as  is 
described  and  entered  thereon,  that  there  was  no  reason  why  the 
said  Lewis  Sewall  should  not  make  any  disposition  of  his  pro- 
perty at  that  time,  and  that  he  executed  the  deed  bona  fide  at  that 
time.  We  further  find  that  the  consideration  of  the  said  deed 
was  the  love  and  affection  that  the  said  Lewis  Sewall  had  for 
his  son,  and  that  was  the  inducement  to  the  deed,  but  that  a 
consideration  of  one  dollar  for  each  slave  was  given  at  the  time, 
and  a  formal  delivery  of  the  slaves  was  subsequently  made:  we 
further  find  that  the  donee  was  under  the  age  of  twenty-one,  and 
remained  under  the  care  of  his  father,  and  generally  resided 
with  him  until  his  death;  we  further  find  that  the  slaves  afore- 
said have  never  been  under  the  actual  management  or  control  of 
the  plaintiff,  or  any  legal  guardian  of  his,  but  the  said  slaves, 
from  the  date  of  said  deed,  'till  the  sale  hereafter  mentioned, 
remained  under  the  control  and  management  of  the  said  Lewis 
Sewall,  and  that  he  received  the  hire  of  the  same  for  his 
own  use;  we  further  find  that  in  1S28,  the  said  Lewis  Sewall 
sent  the  slaves  to  the  city  of  Mobile  to  an  agent  of  his,  and 
that  they  were  hired  out  in  the  said  city  until  the  date  of  the 
sale,  and  that  the  said  agent  accounted  exclusively  with  the 
said  Lewis  Sewall. 
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*<We  further  find  that  in  the  year  1832,  the  slave  saforesaid 
were  sold  by  pti  agent  of  said  Lewis  Sewall,  (under  his  di- 
rection) to  a  person  from  whom  defendant  claims  the  sum 
of  six  hundred  dollars  as  adequate  consideration,  and  that  the 
purchaser  had  no  notice  of  the  claim  of  the  plaintiff  until  after 
the  payment  of  the  whole  purchase  money. 

"We  further  find  that  in  the  year  1834,  the  defendant  pur- 
chased said  slaves  for  a  valuable  consideration  fully  paid:  that 
he  had  no  notice  of  the  claim  of  the  plaintiff;  we  further  find 
that  at  the  date  of  the  writ,  the  defendant  was  in  the  possession 
and  has  so  continued;  that  the  girl  Henny,  at  the  time  of  the 
service  of  the  writ,  was  worth  five  hundred  dollars,  and  is 
worth  at  this  time,  four  hundred  dollars;  that  the  boy  Columbus 
at  the  service  of  the  writ,  was  worth  six  hundred  dollars,  and 
is  now  worth  eight  hundred  dollars;  that  the  hire  of  the  slaves 
has  been  worth  five  hundred  and  twelve  dollars,  and  that  by  the 
detention,  the  plaintiff  has  sustained  that  amount  of  damages. 
If  upon  this  state  of  facts,  the  law  be  for  the  plaintiff,  we  find 
for  him  the  slaves  or  their  alternative  value,  and  the  sum  afore- 
said for  their  detention.  If  the  law  be  for  the  defendant,  we 
we  find  for  the  defendant." 

The  deed  referred  to  in  the  special  verdict  as  marked  A. 
professes  to  be  made  in  consideration  of  natural  love  and  af- 
fection, and  one  dollar  paid  to  the  donor.  It  bears  date  of  the 
twenty-first  day  of  October,  1826,  and  on  it  are  endorsed  certifi- 
cates of  probate  and  registration  as  follows: 

*'State  op  Alabama,  Monroe  County. 

^'Personally  appeared  before  me,  James  H.  Draughan,  clerk 
of  the  County  Court  of  said  county,  the  above  named  Lewis 
Sewall,  who  acknowledged  that  he  signed  the  foregoing  deed 
on  the  day  and  year  therein  written,  for  the  uses  and  purposes 
therein  mentioned.  Given  under  my  hand  and  seal  this  11th 
day  of  December,  1826,  and  fifty-first  year  of  American  Inde- 
pendence.        Attest: 

JAMES  H.  DRAUGHAN,  l.  s. 
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"State  of  Alabama,  Monroe  County. 
"Recorded  in  Record  Book,  No.  2,  pages  397  to  398  inclusive, 
on  the  16th  December,  1S26.          Attest: 

JAMES  II.  DRAUGHAN,  Clerk." 

"Filed  for  record,  the  2d  November,  lb26.         Attest: 

J.  II.  DRAUGHAN,  Clerk." 

The  Court  determined  the  lavi^  arising  upon  the  finding  of 
the  jury  in  favor  of  the  defendant,  and  rendered  a  judgment 
against  the  plaintiff  for  cos(s.  To  revise  the  judgment  of  the 
Circuit  Court,  the  plaintiff  has  prosecuted  a  writ  of  error  to  this 
Court. 

J.  Gayle  for  the  plaintiff. 

J.  A.  Campbell,  for  the  defendant. 

COLLIER,  C.  J. — First.  It  was  argued  for  the  defendants 
in  error  that  the  deed  from  Lewis  Sewall,  professing  to  convey 
to  his  son  a  title  to  the  slaves  in  controversy  is  inoperative  and 
void  against  the  defendant,  who  was  a  subsequent  purchaser 
without  notice  ;  because  the  same  was  not  recorded  pursuant  to 
law.  At  the  time  the  deed  of  gift,  under  which  the  plaintiff 
claims,  was  executed,  the  only  law  providing  for  the  registration 
of  such  a  writing,  was  the  second  section  of  the  statute  of 
frauds.  So  much  of  that  section  as  is  material  to  the  point,  is 
in  these  words  : — "  And  moreover,  if  any  conveyance  be  of 
goods  and  chattels,  and  be  not,  on  consideration,  deemed  valu- 
able in  the  law,  it  shall  be  taken  to  be  fraudulent  vvithin  this  act  ; 
unless  the  same  be  by  will,  duly  proved  and  recorded  ;  or  by 
deed  in  writing  acknowledged  and  proved.  If  the  same  deed 
include  lands  also,  in  such  manner  as  conveyances  of  lands  are 
by  law  directed  to  be  acknowledged  or  proved,  or  if  it  be  of 
goods  and  chattels  only,  then  acknowledged  or  proved  by  one 
or  more  witnesses,  in  the  Superior  Court  or  County  Court,  where- 
in one  of  the  parties  lives,  within  twelve  months  after  the  exe- 
cution thereof ;  or  unless  possession  shall  really  and  bona  fide 
remain  with  the  donee."  Here  it  is  expressly  required  that  in 
order  to  the  legality  of  the  registration  of  a  deed  founded   on  a 
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consideration  not  "deemed  valuable  in  the  law,"  it  should  be 
'' acknowledged  or  proved  Sic."  "in  the  Superior  or  County 
Court  &c.''  The  smallness  of  the  pecuniary  consideration  re- 
cited in  the  deed,  and  the  great  disproportion  which  it  bears  to 
what  must  have  been  the  true  value  of  the  slaves  given — the 
relationship  of  the  parties  and  the  very  tender  years  of  the  do- 
nee, are  circuKistances  all  going  to  show  most  conclusively ^  that 
the  moving  cause  to  the  execution  of  the  deed  was  the  "  natur- 
al love  and  affection"  which  the  donor  bore  to  his  son.  Such 
being  the  consideration  of  the  deed,  as  ascertained  by  the  verdict 
it  comes  directly  within  the  provision  ot  the  act  cited,  and  to  be 
operative  to  pass  a  title  to  the  slaves  named  in  it,  it  should  have 
been  "  acknowledged  or  proved  in  the  Superior  (then  the  Cir- 
cuit) or  County  Court  wherein  one  of  the  parties  lived,  within 
twelve  months  after  the  execution  thereof."  By  the  record  it 
appears  the  deed  was  only  acknowledged  before  thec/erAof  the 
County  Court  where  the  donor  lived.  The  clerk  had  no  autho- 
rity to  take  the  acknowledgment ;  the  registration  was  conse- 
quently irregular  and  the  deed  itself  as  against  a  subsequent  pur- 
chaser without  notice,  became  a  nullity.  That  the  defendant  pur- 
chased in  ignorance  of  the  claim  of  the  plaintiff,  is  expressly 
affirmed  by  the  finding  of  the  jury. 

Second. — The  deed  being  void,  we  will  now  inquire  whether 
the  finding  of  the  jury  shows  that  there  was  a  gift  by  parol.  In 
saying  that  the  deed  is  void ,  we  desire  not  to  be  understood  as  de- 
termining it  to  be  invalid  for  all  purposes,  but  merely  declare  it 
inoperative  to  pass  title.  It  may,  however,  be  regarded  as  equiv- 
alent to  a  parol  declaration  of  the  donor's  wishes,  and  if  the 
constituents  of  a  gift  i7ite?^  vivos  are  shown,  the  plaintiff's  right 
must  prevail. 

It  is  laid  down  in  the  books  that  at  common  law,  in  order  to  pass, 
the  title  to  a  chattel  by  a  parol  gift,  there  must  be  an  actual  delive- 
ry of  the  thing.  A  mere  intention  or  naked  promise  to  give,  with- 
out some  act  to  pass  the  property,  is  not  a  gift.  There  exists  the 
locus  penileniix  so  long  as  the  gift  is  incomplete  and  left  im- 
perfect in  the  mode  of  executing  it ;  and  a  Court  of  equity  will 
not  interfere  and  give  effect  to  a  gift  left  inchoate  and  imperfect. 
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[Hooper  vs.  Goodwin,  iSwanst.  Rep.  485  ;  Jiunn  vs.  Markham 
7  Taunt.  Rep.  234;  Irons  vs.  Smallpeice,  2  Barnw.  &Altl,  Rep. 
551  ;  Antrobus  vs.  Smith,  12  Ves.  Rep.  39  ;  Pennington  vs. 
Gittings,  2  Gill,  &  John,  Rep.  221 ;  Frisbie  &  wile  vs.  McCarty, 
1  Stevv't.  &  Porters'  Rep.  56.] 

The  deed  we  have  seen,  declares  the  intention  of  the  donor 
that  the  slaves  should  cease  to  be  his  property,  and  a  title  to  them 
vest  in  his  son,  the  plaintiff.  The  jury  find  that  "  subsequently" 
to  the  execution  of  the  deed  and  the  payment  of  one  dollar  for 
each  slave,  "a  formal  delivery  of  the  slaves,  was  <' made." 
When,  to  whom,  and  upon  what  occasion  this  delivery  was  made, 
is  not  ascertained  by  the  finding.  Whether  it  was  made  to  the 
plaintiff,  and  whether  it  had  reference  to  the  deed,  or  to  any  pre- 
viously declared  intention  of  Lewis  Sewall  to  vest  the  property 
in  his  son,  we  are  wholly  uninformed.  These  are  questions  to 
which  the  jury  should  have  furnished  a  response  by  their  verdict, 
and  we  are  not  authorized  to  infer  from  its  silence  a  conclusion 
favorable  to  the  plaintiff. 

It  is  a  we'll  established  principle  that  the  Court  will  not  aid  a 
defective  special  verdict  by  intending  facts  to  have  been  proved 
to  the  satisfaction  of  t'.ie  jury,  even  if  those  facts  appear  from 
the  record  to  have  been  given  in  evidence.  A  verdict  is  the  act 
of  the  jury  and  cannot  be  aided  either  by  intendment  or  a  refer- 
ence to  extrinsic  facts;  otherwise  it  might  become  the  act  of  the 
Court.  "Such  an  assumption"  (say  this  Court  in  Lee  vs. 
Campbell's  heirs,  4  Porter's  Rep.  202.)  "we  would  consider  a 
palpable,  if  not  an  alarming  invasion  of  the  rights  of  the  jury. 
(See  also  Boiling  vs.  Mayor,  &c.  3  Rand,  Rep.  577  ;  Brown,  &c. 
vs.  Ralston,  &c.  4  Rand.  Rep.  516.) 

The  finding  of  the  jury  then,  in  the  particulars  stated,  is  too 
uncertain  and  defective  to  have  authorized  the  rendition  of  a 
judgment  in  favor  of  the  plaintiff;  yet  the  facts  found  are  such 
as  to  show,  that  there  were  other  facts  touching  which  there  was 
evidence  ;  in  regard  to  these  t'r.e  verdict  is  silent  ;  and  the  Court 
without  rendering  a  judgment  for  the  defendant,  should  have 
awd^rded  a.  venire  facias  de  novo.  It  is  laid  down  by  the  ele- 
mentary wri'ers  where  an  uncertain,  ambiguous  or  defective 
8 


58  ALABAMA. 


Sewall,  by  his  next  friend  v.  Gliddcn. 


verdict  has  been  rendered,  the  Court  should  award  a  venire  fa- 
cias de  novo.  (Steph.  Plead.  120—21  ;  Viners  Ab.  466 — 1  ; 
Sellon's  Prac.  495.)  That  means  according  to  our  practice, 
nothing  more,  than  submitting  the  case  to  another  jury  for  trial. 
(In  Lee  vs.  Campbeli'sheirs,  4  Porter's  Rep.  204.)  This  Court 
awarded  a  venire  facias  de  novo,  because  the  verdict  did  not  find 
fads  to  authorize  the  plaintiff  to  recover,  or  show  the  insuffi- 
ciency of  the  defence. 

In   Brown,    &c.  v.    Ralston,  &c.   (4  Rand.    Rep.  518),   the 
Court  of  Appeals  of  Virginia,  considered  the  difference  between 
a  netv  trial  and  a  venire  facias  de  novo,  and  in  what  cases  the 
latter  would   be  the  appropriate  procedure  where  the  jury  have 
returned  a  special  verdict.     Judge  Carr,  in   his  opinion,   cites 
(Witham  v.  Lewis,  1  Wils.  Rep.   54  and  '5)  a  case,  in  which 
the  twelve  Judges  of  England  associated  with  the  Lord  Chan- 
cellor Hardwicke,   examine   the  same   question.     Lord   Chief 
Justice  Willes,  in  delivering  the  opinion  of  the  Court  remarks, 
^^2i  venire  facias  de  yzoro  and    a  new  trial   are   very  different 
things,  though  alike  in  some  points."     They  agree  in  this,  that 
a  new  trial  takes  place  in  both,  and  that  the  Court  may  or  may 
not  grant  either.     They  differ  in  this,  that  the  venire  facias  is 
the  ancient  proceeding  of  the  Common  Lavsr;  the  .new  trial,  a 
modern  invention,  to  mitigate  the  severity  of  the  proceeding 
by  attaint.     New  trials  are  generally  granted  where   a  general 
verdict  is  found;  a  venire   de   novo,   upon   a  special  verdict. 
The  most  material   difference  between  them   is,  that  a  venire 
must  be  granted  upon  matters  appearing  upon  the  record;  but 
a  new  trial  may  be  granted  upon  things  out  of  it;  as  if  the  ver- 
dict be  contrary  to  the  evidence,  or  the  judge  has  given  wrong 
instructions.     But  a  venire  can  only  be  granted  in  one  of  two 
cases.    1st.  If  it  appear  upon  the  face  of  the  verdict,  that  it  is  so 
imperfect  that  no  judgment  can  be  given  upon  it.     2d.  Where 
it  appears  that  the  jur\'  ought  to  have  found  other  facts  different- 
ly.    An  example  of  the  first  is  the  case  of  Chatie  v.  Harwell,  a 
prosecution  for  selling  wine  by  retail;  venire  de  novo,  because 
of  the  imperfection  of  the  verdict;  the  act  of  Parliament  having 
particularly  mentioned  retail  measure,  as  quart,  gallon,  &c. ;  and 
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the  verdict  only  found  that  he  sold  wine  by  the  bottle,  without 
taking  notice  of  the  measures  in  the  statute.  As  to  the  second 
head,  where  it  appears  on  the  record  that  the  jury  ought  to  have 
found  otherwise  '-in  action  of  trover,  if  the  jury  in  a  special  ver- 
dict find  that  the  plaintiff*  demanded  goods  of  the  defendant,  and 
he  refused  to  l^eliver  them,  a  venire  de  novo  ought  to  go;  be- 
cause the  jury  have  found  only  evidence  of  a  conversion  instead 
of  finding  the  conversion  itself."  A  majority  of  the  Court,  in 
Brown,  &c.  v.  Ralston  &o.  were  of  opinion  that  the  special 
verdict  in  that  case  did  not  find  sufficient  matter  to  enable  them 
to  render  a  judgment  upon  it  either  for  the  plaintiff  or  defendant; 
but  that  it  found  facts  from  which  an  inference  niight  be  made 
either  way.  This  inference  the  Court  was  not  authorized  to 
make,  as  it  was  the  appropriate  office  of  the  jury:  (4  Rand.  Rep. 
531,  '2,  '5,  '6:  Hob.  Rep.  262:  3  T.  R.  19S:  Jenks  et  al.  v. 
Hallett:  1  Caine's  Rep.  60:  1  Hen.  &  Munf.  Rep.  236:  and 
Barnes  e/ a/,  v.  Williams:  11  Wheaton's  Rep.  415.) 

The  authorities  cited,  show  that  where  a  verdict  is  so  ambigu- 
ous or  defective,  that  the  Court  cannot  with  certainty  know 
what  particular  judgment  the  correct  administration  of  justice 
requires:  or  where  it  appears  that  the  jury  ought  to  have  found 
other  facts,  in  such  cases  the  correct  practice  is,  to  send  the  case 
to  another  jury.  That  the  verdict  in  the  case  before  us  is  too 
defective  to  have  authorized  the  judgment  of  the  Court,  has 
been  already  shown,  and  the  consequences  we  have  indicated 
must  follow,  unless  independently  of  the  defectiveness  of  the 
verdict,  it  appears  that  the  plaintifi*  has  no  title  to  the  slaves  in 
controversy. 

To  show  a  want  of  title  in  the  plaintiff",  it  was  argued  for  the 
defendant,  that  the  parol  gift  under  which  the  plaintiff"  sought  to 
recover,  was  inoperative  and  void,  by  the  provision  of  the 
statute  of  frauds,  already  cited,  because  the  possession  of  the 
slaves  did  not  really  and  bona  fide  remain  ivith  him.  'I'hat 
a  man  not  involved  in  debt  may  make  provision  for  his  children, 
is  a  principle  not  merely  of  municipal  law;  but  of  natural  justice. 
And  that  a  gift  once  perfected  by  delivery  and  acceptance  is 
irrevocable,  unless  it  be  prejudicial  to  creditors,  or  the  donor 
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was  under  a  legal  incapacity,  or  was  circumvented  b}"^  fraud,  is 
well  established;  (2  Kent's  Com.  440.)  These  words  contained 
in  the  act  referred  to,  viz:  "or  unless  possession  shall  really  and 
hona  fide  remain  with  the  donee,"  clearly  refer  to  gifts  by  deed 
which  has  not  been  registered,  and  indirectly  declare  that  the 
actual  and  bona  fide  possession  of  the  thing  given  by  the 
donee,  shall  be  equivalent  to  a  registration  of  the  deed. 

We  have  already  said  that  the  finding  of  the  jury  is  uncertain 
in  regard  to  a  delivery;  that  is,  to  whom,  and  in  reference  lo 
what  purpose  or  intention  it  was  made.  But  assuming  the  de- 
livery to  have  been  made  to  the  plaintiff,  or  some  one  else  for 
him,  with  the  design  of  carrying  out  the  purpose  expressed  in  the 
deed,  we  are  of  oj)inion  that  the  possession  of  the  donor  under 
the  circumstances,  could  not  invalidate  the  gift.  It  must  be 
remembered  that  the  donee  was  of  very  tender  years  when  the 
gift  was  made,  continued  to  reside  with  his  father  up  to  the  period 
of  the  dea  th  of  the  latter,  and  had  not  in  fact,  attained  his  majori- 
ty when  the  preseot  suit  was  commenced.  The  plaintiff  had 
no  guardian  in  respect  to  this  or  any  other  property,  appointed 
by  law.  He  lived  under  the  paternal  roof;  and  was  controlled, 
both  himself  and  the  slaves  by  the  donor:  the  possession  of  the 
father  must  be  regarded  as  his  possession.  Any  other  conclu- 
sion would  tend  to  injustice.  The  gift,  if  perfected  by  a  deliv- 
ery and  acceptance,  we  have  ?een,  was  irrevocable  by  the  donor. 
The  donee,  on  account  of  his  infancy,  was  not  entitled  to  actual 
possession  of  the  slaves,  and  could  do  no  act  to  prejudice  his 
rights:  and  inasmuch  as  he  could  not  act  in  respect  to  the  pro- 
perty, it  seems  necessarily  to  follow,  that  he  cannot  be  injured 
by  an  omission  to  act.  This  course  of  reasoning,  brings  us  to 
the  conclusion,  that  the  failure  of  the  plaintiff  to  retain  the  pos- 
session of  the  slaves  separate  and  apart  from  the  control  of  the 
donor,  does  not  bring  his  case  within  the  influence  of  the  statute 
of  frauds,  and  thus  avoid  it. 

In  Howard  v.  Williams,  (1  Bailey's  Rep.  575),  the  Court  of 
Appeals  of  South  Carolina,  held  that  the  possession  by  the  donor, 
if  the  donee  be  a  child  residing  with  the  parent,  was  not  to  be 
deemed  a  badge  of  fraud. 
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It  was  argued  furlher,  for  the  defendant,  that  though  there 
might  be  a  valid  gift  inter  partes,  yet  it  could  not  stand  against 
the  defendant,  who  was  a  bona  fide  purchaser  without  notice. 
Under  the  statute  of  the  27th  Eliz.  all  conveyances,  &c.  of  lands, 
made  with  an  intent  to  defraud  and  deceive  such  persons,  &c. 
as  shall  purchase  such  lands,  &c,  for  money  or  other  good  con- 
sideration, shall  be  utterly  void.  On  the  construction  of  this 
statute,  it  has  been  held  that  every  voluntary  conveyance, 
though  bona  fide  made,  shall  be  presumed  to  be  fraudulent 
against  a  subsequent  purchaser.  [Vide  1  Fonb.  Eq.  278,  et 
post;  and  1  Story's  Eq.  344,  et  post,  and  cases  cited  in  the 
notes.)  But  it  has  been  repeatedly  adjudged,  and  may  now  be 
regarded  as  a  settled  principle,  that  the  statute  of  the  27th  Eliz. 
does  not  extend  to  conveyances  of  personal,  but  of  real  property 
only:  (Atherly  on  Mar.  Sett.  chap.  13,  p.  207:  Sugden  on 
Vend.  471:  "Jones  v.  Croucher,  1  Sim.  and  Stuart's  Rep.  315: 
1  Story's  Equity  344,  et  post;  and  Bohn  v.  Headley;  7  Har.  & 
John's  Rep.  257.)  I  have  noticed  the  statute  of  27th  Eliz.  and 
cited^these  cases  to  show  what  construction  has  been  placed 
upon  it,  because  that  statute  is  confessedly  confirmatorj'  of  the 
common  law  :  (Jackson  v.  Henry;  10  John.  Rep.  185:  Kil- 
lough  V.  Steele;  1  Stewt.  &  Port.  Rep.  262.)  But  neither  the 
common  law,  nor  any  statute  operative  here,  made  the  gift,  if  it 
ever  acquired  validity,  void,  as  against  a  subsequent  purchaser 
bona  fide,  and  for  a  valuable  consideration.  This  conclusion 
results  from  what  has  been  already  said;  and  is  sufficiently 
shown  by  authority;  (Bohn  v.  Headley,  7  Har.  &  John's.  Rep. 
257:  2  Kent's  Com.  440,  etpost.) 

I  am  aware  that  in  Frisbie  &  wife  v.  McCarty,  I  made  a  re- 
mark which  may  seem  to  conflict  with  our  opinion  upon  a  very 
important  feature  of  the  present  case.  I  there  said  "  if  the  deed 
be  invalid,  the  plaintiff  could  not  discard  it  and  claim  by  force 
of  the  delivery  of  the  negro  made  at  the  time  of  the  execution: 
that  constituted  but  a  part  of  the  res  questse,  and  had  reference 
to,  and  was  dependent  upon  the  deed."  The  delivery  of  the 
slave  in  that  case  was  made  simultaneously  with  the  execu- 
tion of  the  deed.     Here,  it  was  made  at  a  subsequent  period: 
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whether  this  difference  in  the  facts  require  the  application  of 
different  principles,  we  will  not  now  inquire.  We  are  entirely 
satisfied  with  the  law  as  laid  down  in  this  opinion. 

The  best  consideration  we  have  been  able  to  give  this  case, 
brings  us  to  the  conclusion  that  no  judgment  should  have  been 
rendered  upon  the  special  verdict;  but  that  the  case  should  have 
been  submitted  to  another  jury. 

That  there  may  be  a  determination  upon  the  principles 
stated,  the  judgment  of  the  Circuit  Court  is  reversed  and  the 
case  remanded,  that  a  venire  facias  de  novo,  may  be  awarded. 

Judge  Goldthwaite  not  sitting. 


Sheppard  vs.  Wilkins. 

1.  An  open  account  is  one  in  which  some  term  of  the  contract  is  not  settled  by  the 
parties,  whether  the  account  consist  of  one  item  or  many. 

2.  Thus,  where  five  loads  of  corn  were  sold  at  the  same  time  and  delivered,  and 
there  was  no  stipulation  as  to  the  price,  it  is  an  open  account. 

Error  to  the  Circuit  Court  of  Dallas  County. 

THIS  was  an  action  of  assumpsit  brought  by  the  defendant  in 
error  against  the  plaintiff  in  error,. 

The  declaration  is  in  the  usual  form.  The  pleas  which  are  filed 
in  short  are — 

1.  Non  assumpsit. 

2.  That  the  cause  of  action  did  not  accrue  within  three  years 
next  before  the  commencement  of  the  plaintiff's  action. 
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3.  Statute  of  limitations.  The  plaintiif  below  took  issue  on  the 
plea  of  non  assumpsit,  and  to  the  other  pleas  that  the  defendant 
had  been  out  of  the  jurisdiction  of  the  State  during  the  time. 

Judgment  vvas  rendered  for  the  plaintiff  below.  During  the 
trial  a  bill  of  exceptions  was  taken,  from  which  it  appears  that 
the  plaintiff  proved  that,  some  time  in  the  year  1S33  or  '4.  he 
had  sold  and  delivered  to  the  defendant,  five  loads  of  corn,  the 
sale  was  made  of  all  the  corn  at  one  and  the  same  time,  and  the 
money  therefor,  was  due  on  delivery,  which  sale  and^  delivery 
vvas  more  than  three  years,  before  the  commencement  of  the 
plaintiff's  action.  On  this  evidence  the  Court  charged  the  jury 
that  if  the  corn  sold  and  delivered,  was  sold  at  one  and  the  same 
time,  and  not  being  different  items  of  account — that  the  plaintiff's 
demand  was  not  an  open  account,  within  the  meaning  of  the 
statute  and  would  not  be  barred  until  after  the  expiration  of  six 
years  from  the  time  the  same  became  due,  and  although  there  was 
no  written  memorandum  or  subsequent  promise  on  the  part  of 
the  defendant  to  pay  said  account.  To  this  charge  the  delendant 
below  excepted,  and  now  assigns  the  same  as  error. 

Clark  for  plaintiff  in  error, '"cited  Aik.  Dig.  270 — 272. 
.  Edwards  contra. — 6  Conn.  Kep.  246. 

ORMOND,  J. — There  are  two  statutes  of  limitations  applying 
to  parol  contracts.  The  fir?t  declares  that  all  actions  of  account 
and  upon  the  case  except  actions  for  slander  and  except  also  such 
actions  as  concern  the  trade  of  merchandize,  between  merchant 
and  merchant,  their  factors  and  agents,  shall  be  commenced  with- 
in six  years  next  after  the  cause  of  action  shall  have  accrued  and 
not  after.     (Aik.  Dig.  270.) 

A  subsequent  act  provides  that,  "  no  action  shall  be  brought 
to  recover  any  money  due  by  open  account,  after  the  expiration 
of  three  years,  from  the  accruing  of  the  cause  of  action."  There 
is  the  same  proviso  in  favor  of  merchants.     (Aik.  Dig.  272.) 

The  question  to  be  settled  is,  what  is  the  meaningof  the  term 
"  open  account  ?"  as  employed  in  the  act  just  cited. 

The  Court  below  charged,  and  the  defendant's  counsel  now 
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insist  that  the  true  test  is,  whether  the  account  consists  of  one 
item  or  mnny,  if  the  former,  it  is  not  an  open  account,  if  the 
latter,  it  is.  It  is,  however,  obvious  that  if  all  the  terms  of  the 
contract  were  not  stipulated,  the  account  must  be  considered  as 
open,  and  this  must  be  the  case  whether  the  account  consist  of 
one  or  more  items.  The  definition  is,  therefore,  too  narrow,  as 
it  would  not  include  cases  obviously  within  the  grasp  of  the 
statute. 

In  the  case  of  Maury's  administrator  vs.  Mason's  administra- 
tor. (8  Porter,  230.)  This  Court  in  considering  this  question 
held  this  language  : — •'  It  may  be  assumed  that,  in  all  cases  where 
the  contract  is  expressed  and  the  duties  of  each  are  defined  at 
the  time,  that  it  is  not  an  open  account.  A  contract  may  be 
made  for  the  sale  of  goods  or  to  build  a  house,  or  to  perform  any 
other  duty,  and  although  it  may  never  be  reduced  to  writing,  it 
will  not,  for  that  omission,  become  an  open  account.  There  is 
certainly  nothing  in  the  statute  from  which  we  can  arrive  at  the 
conclusion  that,  all  accounts  must  be  considered  as  open,  which 
are  not  stated  or  reduced  to  writing.  A  contract  is  certainly 
neither  the  one  or  the  other,  if  all  its  terms  are  fixed  and  certain." 

From  this  authority  it  appears  that,  a  contract  not  reduced  to 
writing,  not  stated,  and  con'sisting  of  more  items  than  one,  "is 
not  necessarily  an  '<  open  account  within  the  meaning  of  the 
statute,  and  would  not  be  such  if  all  the  tenns  of  the  contract 
were  agreed  on.  So  on  the  other  hand  if  consisting  but  of  one 
item,  and  any  term  of  the  contract  remained  open  for  adjustment 
it  would  be  an  open  account  within  the  meaning  of  the  statute." 

For  example,  \i  a  number  of  articles  be  sold  and  delivered  at 
the  same  time,  and  the  price,  amount,  and  time  of  payment 
agreed  on,  this  would  not  be  an  open  account,  because  all  the 
terms  of  the  contract  are  agreed  on  and  settled.  On  the  other 
hand,  if  a  single  article  be  sold  and  delivered,  and  the  price  or 
time  of  payment  be  left  in  uncertainty — this  is  an  open  account, 
because  there  is  a  term  of  the  contract  to  be  ascentalned — the 
account  is,  therefore,  unliquidated,  it  is  open. 

To  apply  these  principles  to  this  case,  there  was  a  sale  and 
delivery  of  five  wagon  loads  of  corn  at  one  and  the  same  time, 
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but  it  is  not  stated  that  the  price  was  agreed  on,  and  we  cannot 
infer  that  such  was  the  fact,  against  the  silence  of  the  bill  of  ex- 
ceptions on  this  point,  especially  as  the  charge  of  the  Court  is 
directed  to  the  precise  case  stated  in  the  bill  of  exceptions,  that 
the  account  consisted  of  but  one  item.  It  is  true  that  as  to  the 
time  of  payment,  if  the  parlies  were  silent,  the  law  would  infer 
that  it  was  payable  presently,  c^n  the  delivery  of  the  article  sold. 

But  the  price  was  one  of  the  most  important  terms  of  the  con- 
tract, ihat  does  not  appear  to  have  been  agreed  on,  and  the  con- 
tract must,  therefore,  be  deemed  an  open  account  within  the 
meaning  of  the  statute. 

For  the  error  in  the  charge  of  the  Court,  the  judgment  must 
be  reversed  and  the  cause  remanded. 


Lewis  vs.  Post  &  Main. 

•• 

1.  In  a  suit  against  L.  as  a  partner  of  a  firm,  known  by  the  name  of  L.  »fc  B., 
letters,  written  in  the  name  of  the  firm  by  L.,  and  entries  made  by  him  in  the 
books  of  L.  &  B.,  are  prima  facie  admissible  in  evidence  to  charge  him  as  a 
partner. 

2.  When  a  witness,  on  cross  examination  admits  that,  he  wrote  a  letter  containing 
a  diflerent  statement  from  that  which  he  gave  in  evidence,  and  with  the  letter 
before  him,  states  its  contents  to  the  jury,  the  adverse  party  is  entitled  to  read  the 
letter  to  the  jury. 

3.  In  an  action  against  L.  charging  him  as  the  partner  of  B. ;  the  latter,  is  not  a 
competent  witness  to  prove  the  fact  of  partnership. 

4.  When  a  witness,  on  cross  examination,  is  asked  whether  he  has  not  madeothei' 
statements  than  those  sworn  to,  he  may  enquire  as  to  the  particular  time  or  state- 
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ment  to  which  the  cross  examination  relates,  and  if  the  information  is  not  given 
he  ought  not  to  be  compelled  to  answer. 

5.  Letters  written  by  third  persons  at  the  instance  or  request  of  the  defendant,  are 
not  admissible  in  evidence  to  rebut  the  presumptions  arising  from  letters  proved 
to  be  in  his  hand  writings. 

6.  Evidence  of  intermeddling  in  the  affairs  of  a  partnership  if  given  in  general 
terms,  is  objectionable  ;  but  in  such  a  case  the  exception  must  be  to  the  uncer- 
tainty of  the  evidence.  Specific  acts  of  intermeddling  with  the  business,  are  evi- 
dence, to  go  to  the  jury,  for  them  to  determine  the  character  in  which  such  acts 
were  performed. 

Writ  of  error  to  the  Circuit  Court  of  Montgomery  County. 

POST  &  Main  declared  against  Lewis  in  an  action  of  as- 
sumpsit on  a  promissory  note,  described  as  having  been  made 
by  the  defendant,  by  the  name  of  Lewis  &  Barry.  In  addition 
to  non  assumpsit  and  other  matters  of  defence,  the  defendant 
pleaded  a  special  plea,  which  asserts  that  the  note  declared  on,  is 
not  his  act  and  deed,  he  having  signed  the  name  of  Lewis  & 
Barry  as  the  agent,  and  at  the  request  of  a  firm  of  that  name,  in 
which  one  William  F.  Lewis  is  the  partner.  Issues  were  joined 
on  ail  the  ple&s,  and  the  cause  was  submitted  to  a  jury  who  re- 
turned a  verdict  for  the  plaintiffs,  on  which  judgment  was 
rendered. 

In  the  progress  of  the  trial,  a  witness  proved  that  the  defend- 
ant employed  him  to  attend  to  the  books  and  business  of  Lewis 
&  Barry  ;  that  the  defendant  attended  to  the  business  of  the  firm 
in  the  same  manner  as  any  partner  of  it  ;  that  he  made  entries 
in  the  books,  attended  to  the  correspondence  and  financial  affairs 
of  the  firm  ;  that  he  took  money  from  the  clerk  and  charged 
himself  therewith  ;  that  his  family  drew  their  daily  supplies  from 
the  firm  ;  and  the  witness  was  controlled  by  him  in  the  busi- 
ness oi  the  firm  ;  and  that  the  note  declared  on  was  signed  by 
him.  The  plaintiffs  then  oflTered  to  read  the  original  letters  of 
Lewis  &  Barry  in  the  hand  writing  of  the  defendant,  accompa- 
nied by  the  letter  book  of  the  firm,  also  in  his  hand  writing  ; 
also  the  day  book  of  the  firnrj,  and  proposed  to  read  entries  and 
letters  therein  made  by  the  defendant ;  the  letters  were  written 
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to  various  creditors  ot  the  firm  ;  the  entries  were  for  goods  sold 
by  tlie  firm,  and  of  other  transactions.  Much  other  evidence 
was  given  on  behalf  of  the  plaintiffs,  tending  to  show  that  the 
defendant  was  one  of  the  partners  of  the  firm  of  Lewis  &  Barry. 

The  defendant  objected  to  the  books  as  evidence,  and  to  the 
•  reading  of  the  letters  and  entries  ;  but  the  Circuit  Court  over- 
rnled  the  objection.  Copies  of  the  letters  and  entries  are  attach- 
ed to  the  bill  of  exceptions,  but  they  are  not  necessary  to  be  de- 
scribed, as  the  exceptions,  is  disposed  of  by  the  Court,  without  a 
particular  examination  of  their  subject  matter. 

The  plaintiffs  then  proved  by  a  witness  that  the  defendant  and 
one  John  C.  Barry  purchased  a  stock  of  goods  from  the  firm  of 
which  the  witness  was  a  partner  ;  that  the  purchase  was  made 
by  the  defendant  and  Barry  ;  that  when  the  purchase  was  made 
the  witness  only  knew  the  defendent  and  Barry  as  composing  the 
firm  of  Lewis  &  Barry.  On  cross  examination,  this  witness 
stated  that  seven  or  eight  days  after  the  purchase  was  made,  and 
when  it  was  about  to  be  consummated,  the  defendant  offered  se- 
veral notes  in  payment  of  the  goods  ;  these  notes  were  drawn 
by  Lewis  &  Barry  payable  to,  and  endorsed  by  the  defendant  ; 
the  witness  objected  to  receiving  these  notes,  as  Lewis  &  Barry, 
by  the  terms  of  the  contract  were  to  give  a  good  endorser  ;  the 
defendant  then  stated  that  he  had  a  brother  whom  he  wished  to 
put  in  business  with  Barry,  and  did  nor,  himself,  wish  to  be 
publicly  known  as  a  partner  of  the  firm  at  that  time,  but  intend- 
ed at  some  subsequent  period,  to  become  known  as  such.  This 
witness  also  stated  that  on  the  20th  January,  1837,  he  had  writ- 
ten a  letter  to  Lawrence,  Keese  &  Co.  of  New  York,  in  which 
letter  he  stated  the  firm  of  Lewis  &  Barry,  was  composed  of 
William  F.  Lewis  and  John  C.  Barry  alone,  and  with  the  letter 
before  him,  stated  its  contents  to  the  jurj*.  The  defendant  offer- 
ed to  read  this  letter  to  the  jury,  to  show  the  bias  of  the  witness 
in  giving  his  testimony,  but  the  Circuit  Court  would  not  allow 
it  to  be  read,  for  the  reason  that  the  witness  had  fully  stated  its 
contents  to  the  jury.  As  the  opinion  of  the  Court  is  not  influ- 
enced by  the  terms  of  this  letter,  it  is  deemevl  unnecessary  to  set 
it  out. 
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A  letter  written  by  the  defendant  also,  to  Lawrence,  Keese 
&.  Co.  was  the  subject  of  an  exception  in  the  Circuit  Court,  but 
this  letter  is  not  exhibited,  though  referred  to  in  the  bill  of  ex- 
ceptions. 

The  plaintiffs  then  offered  John  C.  Barry,  one  of  the  partners 
of  the  firm  of  Lewis  &  Barry,  and  one  of  the  makers  of  the- 
note  sued  on,  to  prove  that  the  defendant  was  his  copartner  in 
the  said  firm  and  in  the  note  sued  on.  This  witness  was  not  re- 
leased by  either  party  to  the  suit,  and  was  permitted  to  testify, 
although  objected  to  by  the  defefidant.  On  cross  examination, 
it  was  demanded  of  this  witness  whether  he  had  not,  on  a  former 
occasion  said,  that  the  defendant  was  not  a  partner  of  the  firm  of 
Lewis  &  Barry.  This  question  was  objected  to  by  the  plaintiffs, 
and  the  Circuit  Court  decided  that  the  witness  might  enquire 
as  to  the  particular  time  or  transaction  to  which  it  related,  and  if 
not  communicated  he  should  not  be  held  to  answer  it. 

To  rebut  the  presumption  raised  by  a  letter  written  by  the 
defendant  and  signed  Lewis  &  Barry,  in  which  it  was  stated  he 
had  taken  an  interest  in  the  concern,  he  proposed  to  read  the 
letter  from  the  witness  who  spoke,  with  the  letter  before  him, 
(the  same  which  the  Circuit  Court  would  not  allow  the  defend- 
ant at  that  time  to  read  ;)  the  letter  being  to  the  same  house  and 
containing  a  statement  that  the  firm  consisted  of  William  F. 
Lewis  and  John  C.  Barry.  This  was  refused  by  the  Circuit 
Court.  The  defendant  objected  to  all  the  evidence  before  stated 
which  tended  to  show  that  he,  by  meddling  in  the  affairs  of 
Lewis  &  Barry  had,  thereby,  made  himself  liable  as  a  partner, 
because  this  evidence  was  inaJmissible  under  the  issue  formed. 
This  was  also  over-ruled,  and  all  the  questions  arising  out  of 
these  several  matters  were  reserved  and  are  presented  in  the  as- 
signment of  errors. 

Thorington,  for  the  plaintiff  in  error. 
Ball,  contra. 

GOLDTHWAITE,  J.— 1.  The  first  question  arising  from 
ithe  exceptions  taken  at  the  trial,  relates  to  the  letters  and  entries 
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shown  to  be  written  by  the  defendant.  A  detailed  examination 
of  these  is  not  necessary,  because  we  consider  all  of  them,  to  be 
prima  facie  admissible,  from  the  conceded  fact,  that  each  was 
written  by  the  defendant.  If  any  portion  of  this  evidence  was 
liable  to  exception,  the  attention,  of  the  Circuit  Court  ought  to 
have  been  called  to  the  precise  point  which  made  its  exclusion 
proper,  because  the  adverse  party  might,  in  that  event,  have 
obviated  the  exception  by  other  evidence,  or  could  have  with- 
drawn that  which  was  illegal  or  irrelevant.  A  contrary  course 
is  more  important  to  mislead  an  adversary,  than  to  advance  the 
ends  of  justice,  and  can  receive  no  sanction  from  this  Court. 
The  point  to  be  established  before  the  jury  was  the  defen'dants 
connexion  as  a  partner  with  the  firm  of  Lewis  &  Barry.  The 
entries  made  in  their  books,  as  well  as  letters  written  in  their 
names  by  him,  tended  directly  to  prove  the  issue.  There  is 
therefore  no  error  in  this  particular. 

2.  The  next  exception  is  for  excluding  the  letter,  written  by 
the  witness,  who  admitted,  on  cross  examination,  that  this  letter 
contained  a  different  representation  of  facts  than  that  which  he 
then  deposed  to.  This  letter  the  defendant  wished  to  read  to 
the  jury,  but  the  Circuit  Court  would  not  allow  it  to  be  read, 
because  the  witness  stated  its  contents  to  the  jury.  The  rule  is, 
that  the  adverse  party  will  not  be  permitted  to  impeach  the  credit 
of  a  witness,  by  showing  that  he  has  made  other  statements  of 
the  facts  given  in  evidence  by  him,  unless,  the  enquiry  is  first 
made  of  him  whether  he  has  made  such  statements.  [The 
Queens  case,  2  B.  (§•  B.  300;  3  Starkie  on  Ev.  1753.]  The 
reasonableness  of  this  rule  is  made  obvious;  a  very  improper 
impression  of  the  credit  due  to  a  witness  might  be  received,  when 
it  appeared  that  he  had  on  different  occasions  given  different 
versions  of  the  same  facts;  and  yet,  the  witness  might  be  entire- 
ly credible  and  wholly  free  from  blame,  if  allowed  to  explain 
the  circumstances  under  which  the  different  statements  were 
made,  or  which  caused  them.  It  is,  therefore,  not  permitted  to 
impeach  a  witness  forthiscause,  unless  theopportunity  is  accorded 
to  him,  of  giving  his  own  explanation  of  the  variant  statements. 
Beyond  this,  however,  the  rule  does  not  extend  ;  it  will  not  ex- 
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elude  the  evidence  of  the  variant  statements,  because  the  expla- 
nation is  satisfactory  to  the  Court,  or  because  the  variance  is  ad- 
mitted in  the  same  manner  that  it  might  be  proved.  These  are 
circumstances  to  be  weighed  and  determined  by  the  jury,  and 
it  is  impossible  for  them  to  determine  whether  the  contents  of  a 
letter  had  been  fully  stated  without  having  the  letter  in  evidence 
before  them.  A  Court  might  consider  the  witness  as  having  ad- 
mitted the  same  variant  statement  as  contained  in  the  letter  ;  the 
party  might  think  otherwise.  It  is  because  the  jury  are  the  only 
proper  judges  of  the  effect  and  weight  of  these  matters,  that  the 
letter  should  have  been  read.  The  letter  might  not,  and  proba- 
bly would  not,  have  influenced  the  decision  of  the  jury,  but  it 
should  have  been  admitted,  and  the  reason  given  for  its  rejection 
cannot  be  sustained. 

An  exception,  seems,  from  the  bill  of  exceptions,  to  have 
been  taken  to  the  introduction  of  a  letter  to  Lawrence,  Keese  & 
Co.  of  New  York,  but  it  either  has  not  been  sent  up  with  the 
transcript,  or  its  distinctive  mark  has  been  omitted.  An  exami- 
nation of  it  cannot,  therefore,  be  made. 

3.  The  question  arising  out  of  the  admission  of  the  partner, 
Barry,  as  a  witness  is  one  of  much  intrinsic  diffjculty.  On  no 
subject  are  the  decisions  more  numerous  or  variant  than  of  the 
interest  which  will  disqualify  a  witness  ;  to  state  the  cases  would 
be  laborious,  and  to  review  them  within  the  limits  of  an  opinion, 
entirely  impracticable.  It  may  be  remarked  that  there  are  de- 
cisions of  the  English  Courts  directly  on  this  question,  and  which 
hold  that  a  partner  is  a  competent  witness,  if  not  a  party  to  the 
suit.  (Lockhard  vs.  Graham,  1  Strange  35  ;  York  vs.  Blott.,  5 
M.  &S.  71  ;  Blockett  vs.  Weir,  2  B.  &  C.  S85  ;  Hall  vs.  Cur- 
zin  et  al.,  9  B.  &  C.  646.)  The  reasons  on  which  the  compe- 
tency of  a  partner  is  supposed  to  rest,  are  thus  stated  by  Chief 
Justice  Abbot,  in  the  case  of  Blockett  vs.  Weir.  <•  It  is  the  in- 
terest of  the  witness  to  defeat  the  plaintiff,  for  in  the  event  of 
his  recovery,  the  defendant  would  be  entitled  to  contribution 
from  the  witness.  In  cases  of  trespass,  witnesses,  apparently 
open  to  a  much  stronger  objection,  are  constantly  admitted.  In 
that  action  a  recovery,  against  one  of  several  co-trespassers,  is  a 
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bar  lo  an  action  against  the  olliers  ;  and  yet  scarcely  a  circuit 
passes  without  an  instance  of  a  person  wlio  lias  committed  a  tres- 
pass, being  called  on  to  prove  that  he  did  it  by  the  command  of 
the  defendant.  In  that  case  a  verdict  would  operate  as  a  dis- 
charge of  the  witness,  there  being  no  contribution  in  actions  of 
tort  ;  here,  on  the  contrary  it  brought  a  liability  on  him.'' 
These  reasons,  it  must  be  admitted,  are  not  satisfactory.  It  is 
true  that  the  defendant  partner,  in  case  of  a  recovery  and  pay- 
ment, will  have  the  right  of  contribution  against  the  witness;  and 
it  is  equally  ?o,  that  the  witness  discharges  himself  from  one 
half  of  an  admitted  responsibility,  if  (he  judgment,  obtained  by 
means  of  his  evidence,  is  followed  by  successful  execution.  If 
a  witness  was  to  admit  on  his  voir  dire  that  he  expected  by  his 
evidence  to  cast  on  anotiier,  a  portion  of  a  burthen  which  he 
otherwise  would  have  to  bear  alone,  it  barely  admits  a  doubt  that 
he  would  be  incompetent,  and  we  cannot  shut  out  the  fact,  that 
in  every  case  of  this  description,  this  would  be  the  result  con- 
templated. On  the  other  hand  the  case  of  co-trespassers  is  strik- 
ingly, if  not  precisely,  analogous; — not  because  a  recozjery  against 
one  is  a  bar  to  an  action  against  the  other  ;  but  because  the  satis- 
faction of  the  Judgment  would  be  an  extinguishment  of  the 
right  of  action  against  the  viritness.  A  Court  of  justice  would 
not,  probably,  allow  the  satisfaction  of  a  judgment  against  one 
co-trespasser  against  the  wishes  of  a  plaintiff  who  desired  to  pro- 
ceed against  others  for  the  same  trespass  and  therefore  a  satisfac- 
tion could  not  be  made  without  his  consent.  The  reason  why 
this  course  would  be  allowed  in  the  case  of  joint  trespassers  is 
to  enable  the  plaintiff  to  proceed  until  he  has  obtained  a  verdict 
satisfactory  to  himself,  or  until  he  has  exhausted  his  remedies 
against  all  .the  co-trespassers.  This,  of  course,  could  not  be  pur- 
sued as  against  partners,  or  rather  there  would  be  no  use  in  such 
a  course,  as  the  recoveries  must  necessarily  be  the  same  against 
each  partner.  Whether  this  difference  creates  a  distinction  be- 
tween the  cases  of  partners  and  co-trespassers,  or  whether  the 
latter  forms  an  exception  to  the  general  rules  of  evidence,  is  not 
now  necessary  to  be  determined. 
As  the  adjudications  on  this  subject  are  not  satisfactory,  let  the 
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question  be  brought  lo  the  test  of  well  established  and  admitted 
rules  of  evidence.  A  witness  is  incompetent  when  he  is  direct- 
ly interested  in  the  event  of  the  suit,  or  when  he  can  avail  him- 
self of  the  verdict  so  as  to  give  it  in  evidence  on  any  future  oc- 
casion in  support  of  his  own  interest.  (Smith  vs.  Prayer,  7 
Term  60  ;  Bent.  vs.  Baker,  3  lb.  27.)  It  is  certain  that  a  ver- 
dict obtained  on  the  evidence  of  a  partner  could  be  of  no  avail 
to  the  witness  in  any  suit  hy  him,  and  it  could  be  given  in  evi- 
dence against  him  in  a  suit  for  contribution  ;  the  case  is,  there- 
fore, not  within  the  latter  clause  of  the  rule.  The  meaning  of 
the  term  direct  interest,  which  is  spoken  of  in  the  rule,  requires 
some  examination.  A  direct  interest  is  one  which  is  certain  and 
not  contingent  or  doubtful.  (Rex.  vs.  Bray,,  Hard.  360  ;  Bent, 
vs.  Baker,  Smith  vs.  Prayer,  supra.)  But  is  an  interest  con- 
tingent or  doubtful  which  only  requires  the  aid  of  an  execution 
to  enforce  it  ?  If  it  were  so  there  is  a  very  small  class  of  cases 
which  could  be  considered  as  certain ;  perhaps  none  except 
those  in  which  the  witness  had  previously  received  the  benefit. 
A  witness  who  is  to  receive  a  portion  of  the  thing  recovered, 
and  nothing,  if  a  recovery  is  not  had,  is  clearly  incompetent  ; 
so  likewise  a  distributee  is  incompetent  to  increase  the  distributa- 
ble fund  :  yet  in  each  of  these  cases  the  successful  prosecution  of 
the  judgment  by  execution,  or  by  a  voluntary  payment  is  essen- 
tial before  the  interest  becomes  certain  ;  until  then  it  is  doubtful 
whether  it  ever  will  be  productive,  and  the  interest  is  contingent 
on  the  collection.  We  do  not  see  how  a  matter,  which  is  de- 
pendent alone  on  the  successful  prosecution  of  an  execution,  to 
which  the  lavy.ascribes  great  potency,  can  be  considered  as  un- 
certain, or  otherwise  than  direct,  in  the  sense  of  the  rule. 

If  then,  the  judgment  which  is  obtained  on  the  evidence  of  a 
partner  will  enure  to  his  benefit  when  collected,  by  discharging 
him  from  the  payment  of  a  portion  of  a  sum  of  which  he  oth- 
erwise might  have  been  compelled  to  pay  the  whole  ;  it  cannot 
be  said  that  he  has  no  interest  in  the  suit,  or  that  it  is  uncertain, 
doubtful,  or  contingent  in  the  legal  sense  of  these  words.  When- 
ever by  operation  of  a  judgment  at  law,  without  the  act  of  the 
party,  a  debt  or  right  of  action  will  be  extinguished  or  lessened, 
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we  must  consider  the  extinguishment,  whether  in  whole  or  in 
part,  as  the  necessary  result  of  the  verdict,  and  a  witness  who  is 
interested  to  produce  such  a  result,  is  hy  the  general  rules  of  evi- 
dence incompetent  without  a  release. 

We  have  preferred  to  rest  our  decision  of  this  question  on  the 
reasons  given,  rather  than  on  authorities  which  might  have  been 
cited  ;  we  cannot,  however,  injustice  omit  the  case  of  Purvi- 
ance  vs.  Dryden  [3  S.  &  R.  402]  in  which  the  Supreme  Court 
of  Pennsylvania  arrived  at  the  same  conclusion  on  a  similar  state 
of  facts.     [See  also  McVorough  vs.  Goods,  1  Dall.  G2  ;  2  lb.  50.] 

Our  conclusion  is  that  the  witness  Barry  was  incompetent,  and 
ought  not  to  have  been  permitted  to  testify. 

4.  The  exception  to  the  decision  of  the  Circuit  Court,  that  this 
witness  should  be  permitted,  when  he  was  asked  if  he  had  not 
made  other  statements  than  the  one  to  which  he  then  deposed, 
to  enquire  as  to  the  particular  time  or  transaction  to  which  the 
question  related,  is  free  from  error.  We  have  before  adverted 
to  the  decision  of  the  English  Judges  in  the  Queen's  case.  The 
rule  then  settled  is  most  salutary,  and  its  object  is  to  prevent  a 
witness  from  being  discredited  qji  account  of  a  contradiction  in 
statements  made  by  him,  which  may  be  compatible  with  the 
strictest  veracity.  It  is  obvious  that  a  mere  general  interroga- 
tory to  the  witness,  whether  he  had  ever  made  statements  dif- 
ferent from  that  sworn  to,  would  in  most  instances  be  nothing 
more  than  asking  him  to  discredit  himself ;  this,  the  law  will  not 
allow,  and  if  the  object  of  the  defendant  was  to  show  that  he  had 
made  other  statements,  the  witness  was  entitled  to  know  when 
or  to  whom  they  were  made,  in  order  that  he  might,  if  he  could 
give  a  satisfactory  explanation. 

5.  The  presumption,  arising  from  letters  proved  to  be  written 
by  the  defendant,  would  not  be  rebutted  by  showing  letters  writ- 
ten by  other  persons  acting  under  his  advice  or  at  his  request ; 
this,  in  effect;  would  permit  a  defendant  to  make  evidence  in  his 
own  behalf.  There  was  therefore  no  error  in  refusing  to  permit 
the  letter  written  by  the  witness  to  Lawrence,  Keese  &  Co.  to 
be  read  for  this  purpose  ;  though  as  we  have  already  shown  it 

ought  to  have  been  read  in  another  aspect  of  the  case. 
10 
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.  6.  Evidence  of  meddling  in  the  aflairs  of  the  firm  of  Lewis 
&  Barry,  if  given  in  general  terms,  would  have  been  objection- 
able, because  it  would  be  impossible  to  ascertain  what  was  meant 
by  such  an  expression  ;  but  the  exception  here  is  not  to  the 
generality  of  the  evidence,  but  to  its  effect,  as  not  conducing  to 
prove  the  issue.  It  is  too  clear  to  require  illustration  that  if  one 
acts  or  meddles  in  the  concerns  of  a  firm  as  if  he  was  interested 
therein,  the  specific  acts  are  proper  evidence  to  be  left  to  the 
jury  for  them  to  determine  the  character  in  which  such  acts  were 
performed. 

It  only  remains  to  announce  the  result  of  our  opinion,  which 
is,  that  the  judgment  of  the  Circuit  Court  is  reversed  for  the  re- 
fusal to  permit  the  defendant  to  read  the  letter  and  for  allowing 
the  witness  Barry  to  testify.  The  cause  is  remanded  for  further 
proceedings. 


Elliott  v.  Smith  &  Co,  for  the  use  of  Harralsost. 

3.  Though  the  declaration  omit  to  lay  damages,  yet  if  they  are  laid  in  the  writ,  fiic 
declaration  is  unobjectionable.  And  where  the  cause  of  action  is  a  legal  liabil. 
ity,  certain  and  defined,  the  damages  being  the  statute  rate  of  interest,  they  need 
not  be  laid  either  in  the  writ  or  declaration. 

2.  A  judgment  hy  default,  where  no  declaration  is  filed,  is  fatal,  even  on  error. 
So  a  declaration  in  the  name  of  a  party /or  j«Aose  use  a  suit  ■das  brought,  wilf 
not  sustain  a  judgment  in  the  name  of  the  legal  plaintiffs /or  his  use. 

J.  S.  Smith  4'  Co.  for  the  use  of  Hugh  A.  Harralson,  caused 
to  be  issued  a  writ  of  capias  ad  respondendum  against  the 
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plaintifi'  in  error,  returnable  to  the  Circuit  Court  of  Russell,  and 
endorsed  as  the  cause  of  action,  a  copy  of  a  promissory  note,  as 
follows: 

^'$306  25-lOOlhs.  Due  J.  S.  Smith  &  Co.  or  bearer,  three 
hundred  and  six  and  twenty-five  hundredths  dollars,  value  rec'd. 

Columbus,  Jan'y.  ISlh,  1S37. 

G.  W.   ELLIOTT." 

The  declaration,  instead  of  using  the  name  of  the  nominal 
plainiifiTs  in  the  writ,  made  Hugh  A.  llarralson,  the  sole  plaintiff. 

In  the  writ,  the  plaintiff's  damages  are  laid  at  six  hundred 
dollars,  while  the  declaration  merely  charges  the  non-payment 
of  the  note  "to  the  damage  of  the  said  plaintiff,"  without  stating 
any  certain  sum. 

A  judgment  by  default,  was  rendered  against  the  plaintiff  in 
favor  of  the  defendants  in  error,  for  the  use  of  Hugh  A.  llarral- 
son, as  described  in  the  writ.  The  case  comes  here  by  writ  of 
error,  and  it  is  now  insisted  that  the  Circuit  Court  erred,  in  ren- 
dering a  judgment  for  damages  where  none  are  laid  in  the  decla- 
lion;  and  because  the  record  does  not  contain  a  sufficient  decla- 
ration. 

Hakris,  for  the  plaintiff. 

No  COUNSEL,  appearing  for  the  defendant. 

COLLIER,  C.  J.— L  InBoddiev.  Ely,  (3Stewt.  Rep.  182)  it 
was  determined  that  though  the  declaration  omit  to  lay  damages, 
yet  if  they  are  laid  in  the  writ,  the  omission  is  not  an  available 
objection,  on  error-  The  declaration  was  amendable  in  the 
Court  below,  and  will  here  be  considered  as  amended.  But  we 
leed  not  place  our  opinion  on  the  ground  taken  in  that  case.  In 
he  case  at  bar,  the  cause  of  action  is  a  legal  liability  certain  and 
defined,  and  the  damages,  being  the  statute  rate  of  interest,  can- 
not be  exce'eded;  and  consequently,  the  right  to  recover  them, 
cannot  upon  any  correct  principle  of  reasoning  be  affected, 
filher  by  omitting  or  staling  a  precise  sum,  in  the  declaration  or 
writ.  And  however  the  law  may  be  in  cases  of  a  different  char- 
^cier,  in  the  present,  the  laying  of  damages  must  be  regarded  as 


76  ALABAMA. 


Elliott  V.  Smith  &.  Co.  for  the  use  of  Harralson. 


a  matter  of  form,  not  to  be  reached  either  by  general  demurrer, 
or  on  error.  In  no  point  of  view  then,  is  the  first  ground  relied 
on,  fatal  to  the  judgment  of  the  Circuit  Court.  This  conclusion, 
we  think  is  fully  sustained  by  the  opinion  of  this  Court,  in 
McWhorter  v.  Standifer,  (2  Porter's  Rep.  519.) 

2.  It  has  been  repeatedly  holden  that  a  judgment  by  default, 
could  not  be  rendered,  where  no  declaration  had  been  filed: 
(Wheeler,  et  al.  v.  Bullard;  6  Porter's  Rep.  352:  Benson  v. 
Campbell;  Ibid.  455.)  Here  a  declaration  accompanies  the 
record;  but  it  is  not  in  the  name  of  J.  S.  Smith  &  Co.,  use,  &c. 
Hugh  A.  Harralson  is  made  the  plaintiff  in  their  stead.  This  is 
wholly  unwarranted  by  the  process,  and  does  not  show  that  the 
defendants  in  error,  in  whose  favor  the  judgment  was  recovered, 
have  a  just  cause  of  complaint  against  the  plaintiff,  or  are  enti- 
tled to  recover.  In  Moffet  &  Singleton  v.  Wooldridge,  (3 
Stevvt.  Rep.  322)  the  precise  question  arose.  In  that  case 
Thomas  Wooldridge, ytf?i/or,  for  the  use  of  Thomas  Wooldridge, 
senior,  caused  a  summons  to  be  issued  by  a  Justice  of  the  Peace, 
against  Moffet;  and  a  judgment  being  rendered  in  favor  of  the 
plaintiff  in  the  summons,  Moffet  appealed  to  the  Circuit  Court, 
where  a  statement  of  the  cause  of  action  was  filed  in  the  name 
of  Thomas  Wooldridge,  Sinior,  to  which  Moffet  demurred. 
The  Circuit  Court  overruled  the  demurrer,  and  rendered  a 
judgment  against  Moffet:  But  this  Court  reversed  its  judgment, 
determining  that  the  statement  should  have  been  in  the  name  of 
the  party  suing  out  the  summons.  The  declaration  then  naust  be 
regarded  as  a  nullity,  because  it  is  not  authorized  by  the  writ, 
and  consequently  cannot  sustain  the  judgment.  On  this  ground 
the  judgment  of  the  Circuit  Court  is  reversed,  and  the  case  re- 
manded. 
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Po\vell[v.  GrxVy. 

1.  Where  several  suits  have  been  brought  between  the  same  parties,  which  might 
have  been  comprised  in  one  writ,  it  is  the  duty  of  the  Court,  on  motion  of  either 
party,  to  order  a  consolidation  of  the  suits,  on  the  payment,  by  the  party  making 
the  motion,  of  all  the  costs  which  have  then  accrued  except  in  one  suit,  unless 
the  defences  to  the  actions  thus  proposed  to  be  consolidated,  arc  diftcrent. 

2.  Cut  a  motion  to  consolidate  is  addressed  to  the  discretion  of  the  Court,  and  can- 
not  be  revised  on  error.  Quere — Whether  a  mandamus  would  lie  in  such  a 
case  ? 

3.  Trials  of  right  of  property,  commenced  before  a  Justice  of  the  Peace,  and  carried 
by  appeal,  to  the  Circuit  Court,  cannot  be  consolidated. 

4.  On  trials  of  right  of  property  commenced  before  a  Justice  of  the  Peace,  no  bond 
is  necessary  to  be  given  by  the  claimant. 

Error  to  the  Circuit  Court  of 

THIS  was  an  ajjpeal  to  the  Circuit  Court  from  the  judgment 
of  a  Justice  of  the  Peace,  on  a  trial  of  the  right  of  property, 
there  being  thirty-six  other  cases  of  the  same  description  taken 
up  by  the  plaintiff  in  error,  vvho  was  also  the  plaintiff  in  the 
execution,  the  claimant  having  succeeded  before  the  Justice  of 
the  Peace.  The  claimant  also  succeeded  in  tlie  Circuit  Court, 
and  judgment  was  rendered  in  his  favor  against  the  plaintiff  in 
execution  and  his  sureties  to  the  appeal  bond. 

On  the  trial  in  the  Circuit  Court,  a  bill  of  exceptions  was 
taken,  which  discloses  that  the  plaintiff  moved  the  Court  to  dis- 
miss the  claim,  on  account  of  the  bond  given  by  the  claimant 
for  the  trial  of  the  right  of  property  before  the  Justice,  because 
the  condition  of  the  bond  did  not  comply  with  tlie  requisitions 
of  the  statute,  which  the  Court  refused. 

The  plaintiff  in  error,  also  moved  the  Court  to  consolidate  the 
thiriy-sevcn  actions,  which  motion  the  Court  refused. 

The  matters  of  law  arising,  out  of  the  bill  of  exceptions,  are 
now  assigned  for  error. 
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Pryor,  for  the  plaintiff  in  erior — cited  Aikin's  Dig.  167,  169, 
170,  54,  40:  5  Cowen,  282:  18  Eng.  Com.  Law  210,  note: 
4  Halsted  335:  3  Windell  441:  2  Term.  Rep.  639. 

Pope,  contra — 3  Stewart  314;  Minor's  Rep.  407:  2  Stewart 
505:  2  Stewart  &  Porter  82:  Aikin's  Dig.  260,  170. 

ORMOND,  J, — The  objection  made  to  the  bond  given  by 
the  claimant,  for  the  trial  of  the  right  of  property  is,  that  the 
condition  of  the  bond  was  to  return  the  property  levied  on, 
within  twenty  days  af.er  trial,  instead  of  being  conditioned  for 
the  forthcoming  of  the  property  generally. 

The  answer  to  this  objection,  is  that  there  is  no  law  requiring 
any  bond  to  be  given  by  the  claimant  who  desires  to  try  the 
right  of  property  before  a  Justice  of  the  Peace.  It  is  admitted 
there  is  no  statutory  requirement,  in  express  terms;  but  it  is 
insisted  that  the  necessary  inference  from  all  the  statutes,  regu- 
lating this  proceeding,  is,  that  in  cases  like  the  present,  the 
claimant  should  execute  a  bond,  as  the  only  condition  on  whicii 
he  can  be  allowed  to  try  the  right  of  property. 

This  proceeding  is  created,  and  the  rules  by  which  it  is  gov- 
erned are  regulated  entirely  by  statute.  In  cases  over  fifty 
dollars,  a  bond  is  required  from  the  claimants,  whilst  in  cases  be- 
fore a  Justice  of  the  Peace,  no  bond  is  required,  as  a  condition 
precedent  to  the  exercise  of  this  right.  This  is  probabl}'  a 
casus  omissus,  as  the  same  reason  would  seem  to  exist  in  the 
one  case  as  in  the  other,  for  requiring  a  bond.  Be  that  as  it 
may,  this  Court  cannot  impose  a  condition  to  the  exercise  of 
this  right,  which  the  legislature  have  not  thought  proper  or 
liave  omitted  to  require.  To  do  so  would  not  be  to  expound 
\hQ  law,  but  to  legislate. 

The  statutes  referred  to,  which  relate  to  delivery  bonds,  given 
for  the  forthcoming  of  property  levied  on  by  execution,  have 
not  as  wc  conceive,  any  application  to  this  subject. 

The  plaintiffin  error,  also  moved  the  Court  to  consolidate  the 
thirty-seven  suits  brought  in  the  Justice's  Court,  and  carried  by 
appeal  to  the  Circuit  Court,  which  the  Court  refused. 
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The  rule  in  England  seems  to  be,  on  motion  of  the  defendant , 
to  order  a  consolidation  of  suits  brought  at  the  same  time,  be- 
tween the  same  parties,  when  the  causes  of  action  might  be  com- 
prised in  the  same  declaration:  (Cecil  v.  Briggs;  2  Term.  Rep, 
639.)  In  New  York,  the  order  to  consolidate,  will  not  be  made, 
unless  the  causes  of  action  accrued  at  the  same  time:  Thompson 
V.  Sheppard. 

In  these  cases,  the  costs  are  said  to  bo  enormous;  and  stated 
by  counsel,  at  from  seven  to  ten  thousand  dollars;  but  that  is 
the  result  of  the  plaintiff's  own  conduct:  first,  in  splitting  up  his 
demands  into  so  many  actions,  and  prosecuting  appeals  in  each 
case.  All  courts  feel  a  strong  desire  to  prevent  the  accumula- 
tion of  costs  and  the  bringing  of  oppressive  suits;  and  it  is  to 
further  this  object,  that  the  rule  has  been  adopted.  In  ordinary 
cases,  when  the  actions  might  have  been  comprised  in  the 
same  writ,  it  is  doubtless  the  duty  of  the  Court,  on  motion  of 
either  party,  on  the  payment  of  the  costs  which  have  then 
accrued,  to  order  a  consolidation,  unless  the  opposite  party 
shew  that  the  same  defence  does  not  apply  in  all  the  cases. 

But  these  arc  appeals  from  a  Justice  of  the  Peace,  and  several 
bonds  were  given  for  the  prosecution  of  the  appeal  to  the  Circuit 
Court:  It  would  be  going  too  great  a  length  to  say  that  these  thir- 
ty-seven bonds  could  be  consolidated;  and  yet  unless  this  could 
be  done,  a  judgment  could  not  be  rendered  against  the  sureties 
to  the  appeal  bonds.  It  is  too  clear  for  argument  that  this  could 
not  be  done,  if  the  sureties  to  all  the  bonds  were  the  same;  and 
they  might  be  different  in  each  case. 

We  have  not  adverted  to  the  effect  of  a  consolidation,  on  the 
delivery  or  claim  bond,  as  it  is  called,  as  we  have  held  that  the 
statute  requires  no  such  bond.  ^I3ut  considering  the  bonds  thus 
voluntarily  executed,  as  good  at  common  law,  it  may  well  admit 
of  doubt,  whether  that  circumstance  alone  would  not  have  in- 
terposed a  sufficient  obstacle  to  the  consolidation  of  these  cases. 
These  motions  are  usually  made  by  defendants,  but  in  a  case 
proper  for  an  order  for  consolidation,  on  motion  of  the  plaintiff, 
we  cannot  peiceive  how  the  decision  of  the  Court  refusing  per- 
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mission  could  be  reviewed  in  this  Court,  as  there  would  not,  for 
that  cause  be  any  error  in  the  final  judgment.  Perhaps  a  man- 
damus might  lie  in  such  a  case,  commanding  the  Court  to  per- 
mit the  plaintiff  to  consolidate,  on  the  payment  of  all  the  costs 
but  in  one  case,  unless  the  defendant  had  several  defences  to 
make,  as  such  a  proceeding  cannot  in  any  conceivable  case, 
prejudice  the  defendant,  and  such  refusal  would  seem  to  be  an 
wrong  exercise  of  discretion  in  the  Court. 

Our  conclusion  therefore  is,  that  a  motion  to  consolidate,  is 
addressed  to  the  discretion  of  the  Court;  that  a  refusal  to  consoli- 
date, cannot  be  reviewed  on  error;  and  that  in  this  case  the  dis- 
cretion was  properly  exercised.  The  judgment  of  the  Court  is 
therefore  affirmed. 


Hargrove  v.  J.  Smith  &  Co. 

1.  A  note,  described  as  made  at  Columhus,  Geo,,  after  judgment,  will  not  be 
presumed  to  have  been  made  in  the  State  of  Georgia,  for  the  purpose  of  revers- 
ing the  judgment. 

S.  The  want  of  jurisdiction  in  the  Circuit  Court  does  not  appear  from  the  fact 
that  only  forty.eight  and  eighty-seventh  hundreths  dollars,  were  due  for  principal 
and  interest,  (computing  the  latter  at  eight  per  cent.)  when  the  note  was  sued. 

Writ  of  Error  to  the  Circuit  Court  of  Russell  County. 

ASSUMPSIT  on  a  promissory  note,  described  as  having  been 
made  at  Cohanbus,  Geo.,   on  the  10th  day  of  August,  1836, 
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for  forty-two  dollars,  payable  one  day  after  date.  The  writ 
issued  29lh  September,  1S3S,  and  there  was  then  due  on  the 
note,  only  forty-eight  and  eighty-seventh  hundreths  dollars,  for 
principal  and  interest,  if  the  latter  is  computed  at  eight  per  cent. 
The  judgment  entry  recites  that  the  defendant  withdrew  his 
j)lea.    Hargrove  prosecutes  the  writ  of  error  and  assigns  as  error 

1st.  That  the  Circuit  Court  erred  in  rendering  a  final  judg- 
ment without  the  intervention  of  a  jury,  for  the  interest  of  a 
note  which  appears  to  have  been  made  in  the  Slate  of  Georgia. 

2d.  Because  the  Circuit  Court  had  no  jurisdiction  when  the 
action  was  commenced,  as  less  than  fift}'  dollars  were  then  due 
on  the  note. 

Harris,  for  the  plaintiff  in  error. 
Dargan,  contra. 

GOLDTHVVAITE,  J.— 1.  The  first  assignment  of  error  is 
not  supported  by  the  record,  so  as  to  bring  this  case  within  the 
influence  of  previous  decisions  of  this  court.  The  declaration 
contains  an  averment  that  this  note  was  made  at  Cohi?7ibus, 
Geo.;  it  may  be,  that  this  is  the  usual  manner  to  designate  the 
State  of  Georgia,  if  an  abbreviation  is  used,  but  it  would  be  ex- 
tending inferences  to  a  most  unwarrantable  extent,  to  presume 
it  to  be  so  to  reverse  a  judgment.  The  legal  presumption  after 
verdict  is,  that  the  venue  stated  at  the  commencement  of  the  de- 
claration, extends  to  every  fact  alleged,  unless  contradicted  by 
express  averments.  In  the  case  of  Peacock  v.  Banks,  (Minor 
3S7,)  the  note  was  described  as  made  payable  at  the  Branch 
Bank  of  the  State  of  Tennessee,  in  Nashville;  in  Evans  v. 
Clark,  (1  Por.  3Sti,)  the  evidence  shewed  the  note  was  made  in 
South  Carolina;  and  in  Evans  v.  Irvin,  the  same  fact  appeared 
from  the  record.  As  there  is  no  averment  that  this  note  was 
made  in  Georgia,  we  must  presume  it  made  where  the  venue  is 
laid,  i.  e.  in  Russell  county,  of  this  State.  This  presumption 
of  course,  disposes  of  the  first  assignment  of  error. 

2.  In  Cummings  v.  Edmonson,  (5  Por.  105,)  we  held  that 
the  statute  of  1S07,  authorizing  the  courts  to  direct  nonsuits  in 
11 
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cases  where  tlie  proper  jurisdiclion  was  sought  to  be  evaded, 
contemplates  two  distinct  classes  of  cases;  in  one  of  which, 
the  court  trying  the  cause  has  no  discretion,  but  must  nonsuit; 
but  in  the  other,  i:  can  only  do  so  when  a  sum  is  diminished 
beyond  what  is  due,  on  purpose  to  evade  ihe  statute.  It  is 
certain  that  the  statute  referred  to  has  not  changeil  the  rules  of 
pleading,  except  that  it  gives  to  the  courts  power  to  interpose 
in  a  summarj'  way,  without  a  plea  to  the  jurisdiction;  but  thi^ 
power  is  given  without  reslriciion  only  in  those  cases  where 
ihe  suit  is  commenced  for  a  less  sum  than  the  Court  can 
legally  take  cognizance  of.  When  this  declaration  is  exam- 
ined no  one  can  determine  from  it,  ivhere  the  note  was  actually 
made.  We  have  already  shewn  that  the  prima  facie  intend- 
ment must  be  that  it  was  made  in  Alaban^a;  but  it  was  entirely 
competent  for  the  plaintifls  at  the  trial  of  an  issue,  under  the 
averments  of  this  declaration  to  show  it  to  have  been  made  in 
Georgia,  or  elsewhere,  where  the  interest  and  incidental  expen- 
ses may  be  of  a  different  grade  from  what  they  are  here,  and 
these  would  be  allowed  in  our  courts  certainly  to  any  amount 
not  exceeding  the  damages  laid  in  the  declaration. 

We  have  not  adverted  to  the  facts  that  the  defendant  with- 
drew his  plea,  which,  for  aught  that  we  can  know,  may  have 
been  to  the  jurisdiction  of  the  court  for  the  very  cause  in 
which  he  now  seeks  a  reversal  of  the  judgment.  We  have 
preferred  rather  to  rest  our  decision  on  the  ground  that  the 
jurisdiction  of  the  Circuit  Court  is  not  denied  by  the  appearance 
of  the  record. 

Let  the  judgment  be  affirmed. 
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1.  John  S.  Rhea,  James  Conner  and  James  W.  Rlica,  describing  themselves  as 
partners  composing  the  firm  of  Rhea,  Conner  &  Co.,  declared  against  the  de- 
fendant below,  on  a  promissory  note,  payable  to  the  firm.  On  the  plea  of  non 
assumpsit,  it  was  holden  that  although  the  note  was  not  sufficient  evidence  in 
itself,  that  the  plaintiffd  were  the  members  of  the  firm  designated  upon  its  face, 
yet  it  was  admissible  to  show  a  promise  to  pay  monej',  and  the  plaintiffs  might 
adduce  extrinsic  evidence  that  they  were  the  promisees, 

2.  The  distinction  between  the  admissibility  and  the  sufficiency,  of  evidence  is  well 
defined.  Evidence  may  be  admissible  though  insufiicieni;  and  in  such  case, 
the  party  against  whom  it  is  oflejed,  may  protect  himself  by  calling  upoa  the 
Court  to  instruct  the  jury. 

3.  And  although  the  bill  of  e-tceptions  describe  the  evidence  excepted  to,  as  the 
only  evidence  offered,  if  admissibk  in  itjcif,  it  will  be  so  still,  without  regard  to 
its  sufficiency. 


John  S.  Rhea,  James  Conner  and  James  W.  Rhea,  merchants 
and  copartners  heretofore  trading  under  the  style  of  Rhea,  Con- 
ner &  Co.  declared  in  assumjisit  in  the  Circuit  Court  of  Chero- 
kee, against  the  plaintiff's  in  error,  on  a  promissory  note.  A 
demurrer  being  filed  to  the  declaration  it  was  overruled,  and 
thereupon,  the  defendant  below  pleaded  non  assumpsit,  and  the 
parties  went  to  trial.  A  bill  of  exceptions  was  sealed  by  the 
presiding  Judge,  at  the  instance  of  the  plaintiff  in  error,  from 
which  it  appears  that  "the  plaintiffs  (below)  offered  as  the  only 
evidence  in  support  of  their  action,  an  instrument  of  writing,  in 
words  and  figures  as  follows: 

*'gl774  22-lOOths.  Tuscumbia,  April  22d,  1S37.  Twelve 
months  after  date,  1  promise  lo  pay  to  Rhea,  Conner  &  Co. 
seventeen  hundred  and  seventy-four  dollars  and  twenty-eight 
cents,  negotiable  and  payable  at  the  Branch  of  the  Bank  of  the 
State  of  Alabama  at  Decatur,  without  defalcation,  for  value  rec'd. 
ROBERT  BELL,  by  his  agent,  C.  W.  Nelsox." 
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To  the  introduction  of  this  note  thus  offered,  the  defendant  by 
attorney  objected,  which  objection  the  Court  overruled,  and  per- 
mitted the  same  to  be  read  to  the  jury;  to  which  opinion  of  the 
Court  in  overruling  the  objection  and  permitting  the  note  to  be 
read  to  the  jury,  the  defendant  (below)  by  attorney  excepts,  &c. 

A  verdict  having  been  returned  and  a  judgment  rendered 
against  the  defendant  below,  he  has  prosecuted  a  writ  of  error 
to  this  Court,  and  here  insists  that  the  Circuit  Court  erred,  as 
stated  in  the  bill  of  exceptions. 

Peck,  for  the  plaintiff. 

J.  L.  Martin,  for  the  defendant. 

COLLIER,  C.  J.— It  is  clear  that  the  note  read  to  the  jury 
was  not  suj/ic  1671  i  evidence  to  have  entitled  the  defendants  in 
erroV  to  a  verdict.  It  was  incumbent  on  them  to  liave  shown 
that  they  were  partners  at  the  time  tho  note  was  made,  compo- 
sing the  firm  of  Rhea,  Conner  &  Co.  This  point  came  directly 
before  this  Court,  in  Hunley  v.  Willis,  Lang  &  Co.  (5  Porter's 
Rep.  155.)  In  that  case  the  action  was  assumpsit  on  promis- 
sory notes;  and  among  other  issues  there  was  one  upon  the  plea 
of  71072  assumpsit.  The  notes  were  read  to  the  jury  without 
objection,  and  the  question  as  to  the  sufficiency  of  ihe  evidence, 
arose  upon  a  motion  to  the  Court  to  instruct  the  jury  that  the 
parties,  describing  themselves  as  the  firm  of  Willis,  Lang  &  Co., 
should  have  proved  that  they  were  partners,  as  alleged  in  their 
declaration:  The  Court  below  refused  the  instruction  asked;  but 
this  Court  reversed  its  judgment. 

In  the  case  at  bar,  the  question  is  not  as  to  the  sufficiency ^ 
but  as  to  the  admissibility  of  the  evidence.  No  instruction 
was  asked  of  the  Court:  it  was  merely  required  to  exclude  from 
the  jury  the  note  declared  on.  The  note  was  correctly  described 
in  the  declaration,  and  clearly  tended  to  prove  a  very  material 
part  of  the  case  of  the  plaintiff  below:  it  was  the  first  and  an  in- 
dispcnsible  link  in  the  chain  of  evidence  which  was  to  establish 
his  case;  and  being  excluded,  no  matter  how  just  his  demand,  he 
could  not  have  recovered. 
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There  must  be  order  observed  in  the  admission  of  evidence. 
A  party  cannot  be  required  to  adduce  all  at  once,  where  it  con- 
sists of  different  parts:  such  a  requisition  if  it  were  always  prac- 
ticable, would  often  occasion  the  greatest  confusion.  Hence  the 
true  rule  seems  to  be,  that  where  the  evidence  is  unobjectiona- 
ble in  itself,  and  tends  to  prove  a  material  fact  in  issue,  it  should 
be  allowed  to  go  to  the  jur}',  who  are  the  proper  judges  of  llic 
effect  to  be  given  to  it.  No  inconvenience  can  result  from  this 
rule  in  practice,  since  the  Court  can  always  instruct  the  jury  as 
to  the  sufficiency  of  evidence.  (McKenzie  v.  McRae,  Adm.:  S 
Porter's  Rep.  70  ) 

It  was  argued  for  the  plaintiff  in  error,  that  as  it  appears  from 
the  bill  of  exceptions,  the  note  was  the  only  evidence  offered,  it 
may  be  inferred  that  the  jury  were  induced  by  the  Court  to  be- 
lieve that  it  was  sufficient  to  entitle  the  defendants  in  error  to 
recover.  We  think  it  very  satisfactorily  appears  that  the  Court 
merely  allowed  the  note  to  go  to  the  jury  as  evidence.  If  the 
Court  however,  went  farther,  and  informed  the  jury  that  they 
were  authorized  to  give  to  it  an  effect,  which  it  could  not  justly 
claim,  tlie  bill  of  exceptions  should  have  so  informed  us.  And 
in  the  absence  of  any  thing  of  the  kind  shown  by  the  record,  wc 
must  intend  that  the  bill  of  exceptions  brings  to  our  vievv,  every 
thing  objectionable  in  the  proceedings  of  the  Circuit  Court. 

There  is  no  error  in  the  matter  presented:  and  the  judgment 
\?  consequently  affirmed. 
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Stedman'  &  Mayeh  v.  Eliza  Sheltox,  Admixistuatrix  of 
Nicholas  P.  MuRPiir. 

1.  A  joint  contract  may  be  severed  by  the  consent  of  all  the  panics  to  it,  so  as  to 
entitle  each  to  his  several  action. 

2.  Thus  where  S.  &,  M.  were  indebted  to  G.  &  P.  M.  by  promissory  note,  and 
before  the  maturity  of  the  note,  G.  assigned  all  his  interest  in  the  note  to  H., 
which  was  afterwards  paid  by  S.  &  M.;  held  that  this  was  a  severance  of  the 
interest  by  the  consent  of  S.  &  M.  and  that  P.  M.  could  maintain  an  action  for 
the  residue,  on  the  implied  promise  arising  from  the  discharge  of  the  interest  of 
one  payee. 

3.  A  declaration  alleging  these  facts  and  concluding  "  that  the  defendants  being  so 
liable,  promised  to  pay,  &c.,"  is  sufficient. 

Error  to  the  Circuit  Court  of  Dallas  county. 

THIS  was  an  action  of  assumpsit  brought  by  the  defendant 
in  error  against  the  plaintiffs  in  error. 

The  first  count  of  the  declaration  alleges,  that  the  plaintiffs  in 
error  made  their  promissory  note  for  two  hundred  and  ten  and 
fifteen  hutidredlh  dollars,  payable  to  John  Groves  and  Nicholas 
P.  Murphy,  that  before  the  maturity  of  the  note,  Groves,  by  en- 
dorsement on  the  note,  assigned  all  his  interest  in  the  same,  [6 
wit,  the  sum  of  one  hundred  and  ten  dollars,  to  one  John  H. 
High,  and  that  High  received  the  same  from  the  plaintiffs  in  er- 
ror, and  concludes  ''  by  means  whereof  the  said  defendants  then 
and  there  became  liable  to  pay  the  said  Nicholas  P.  Murphy,  in 
his  life  time,  the  balance  of  the  money  <.]v,e  on  the  said  promis- 
sory note,  viz.,  &c."  "and  being  so  liable  promised,  &c.  *' 

The  common  counts  are  added,  and  the  conclusion  of  the  de- 
claration is,  that  "  the  defendants  being  so  liable  (o  pay,  pro- 
mised, &c." 

To  the  first  count  there  was  a  demurrer,  which  was  overruled 
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1)}'  the  court,  and  judgment  rendered  for  tiic  jilainliQ's  below, 
from  which  the  defendants  below  prosecute  this  writ  of  error^ 
and  now  assign  for  error  the  overruliim;  the  demurrer  to  the 
first  count  of  this  declaration. 

Edwards,  for  plainlid' in  error.  Cited  Isl  Cliitty  Plead.  12; 
Chitty  on  bills,  139,  140. 

Mr.  Claiuce,  contra.  Cited  Chitty's  Plead.  7,  12;  7th  Term 
Rep.  279;  2d  Mass.  Rep.  401;  Croke's  Elizabeth,  739. 

ORMOND,  J. — The  question  of  law  raised  by  the  demurrer 
to  the  first  count  of  the  declaration  is,  that  the  suit  could  not  be 
brought  by  the  administrators  of  one  of  the  deceased  payees, 
but  should  have  been  brought  by  the  surviving  payee  of  the 
note. 

Such  is  clearly  the  general  rule,  but  it  is  insisted  by  the  coun- 
sel for  the  defendant  in  error,  that  there  was  a  severance  of  tlie 
contract  with  the  consent  of  the  plaintiff's  in  error,  and  that  after 
such  severance,  an  action  can  be  maintained  by  either  party 
singly. 

Is  a  severance  of  the  contract  alleged  in  the  declaration?  We 
think  it  sufFicienlly  appears,  thoug,h  it  is  not  as  distinctly  as- 
serted as  it  might  have  been.  The  allegations  from  which  this 
conclusion  is  drawn,  are  in  substance  that  Groves,  one  of  the 
payees  of  the  note,  assigned,  by  endorsement  on  the  note,  all 
his  interest  to  one  High,  for  the  sum  of  one  hundred  and  ten 
dollars;  and  that  High  upon  the  endorsement  received  the  nio- 
ney  from  the  plaintifl'  in  error.  This  satisfactorily  ascertains 
the  consent  of  Groves  to  the  severance,  and  the  consent  of  the 
remaining  payee  is  shown  by  his  affirming  that  act,  and  suing 
in  his  own  name  for  the  residue. 

The  consent  of  the  payors  of  the  note  to  a  severance  is  clear- 
ly inferable  from  the  fad  that  they  paid  the  part  of  the  uote 
assigned  to  High,  by  one  of  the  payees;  and  as  one  joint  pa3'ee 
cannot  vest  the  legal  title  to  a  note  in  another,  by  endorsement, 
so  as  to  uulhorizc  him  to  sue  in  his  own  name,  cither  alone  or 
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jointly  with  tlie  remaitiing  payee,  no  other  efl'ect  can  be  ascribed 
to  the  act  tiian  a  severance  of  the  interest  in  the  note;  and  by 
the  pa)'0r?,  acceding  to  the  proposition  and  paying  the  moJiej'^ 
a  consent  on  their  part  to  such  severance.  Had  the  allegation 
been  that,  b}'  the  direction  of  one  of  the  payees,  the  payors  had 
paid  to  a  third  person  one  half  the  amount  of  the  note,  without 
expressing  at  the  same  liniC  that  it  was  all  his  interest  in  the 
note,  no  such  infercnee  could  have  been  fairly  drawn;  as  either 
of  the  payees  might  collect  the  whole  or  any  part  of  the  note, 
it  might  have  been  considered  as  a  payment  merely  on  account 
of  the  note. 

We  are,  therefore,  of  opinion,  that  such  a  contract  as  the  pre- 
sent, may  be  severed  by  the  consent  of  all  the  parties  to  it,  and 
that  the  allegations  of  the  declaration  establish  such  consent  and. 
severance. 

The  law,  as  here  stated,  is  affirmed  by  the  Supreme  Court  of 
Massachusetts,  in  Austin  v.  Walsh,  (2  Mass.  Rep.  401.)  The 
facts  of  that  case  were,  that  Austin  and  one  McNeil  were  secret 
partners  in  a  mercantile  adventure,  which  proving  profitable, 
McNeil  and  Austin  agreed  to  sever  their  interests,  and  McNeil 
gave  Austin  an  order  on  Walsh,  in  whose  hands  the  funds  were, 
for  his  share  of  the  profits. 

Austin  showed  Walsh  the  evidence  of  his  original  partnership 
' — the  agreement  between  him  and  McNeil  to  sever  their  interests, 
and  that  Walsh  should  account  with  Austin  for  his  moiet}'. 
Walsh  refused  to  pay  Austin,  but  said  he  was  ready  to  account 
with  the  right  owner;  and  promised  on  the  arrival  of  the  pro- 
ceeds from  Havanna,  to  pay  Austin  if  they  belonged  to  him. 
The  objectic  n  to  the  recovery  was,  that  McNeil  was  not  joined 
with  Austin  in  the  suit. 

Chief  Justice  Parsons  says,  in  delivering  the  opinion  of  the 
Court,  "the  Court  are  very  clearly  of  the  opinion,  that  McNeil 
and  Austin  being  original  partners,  no  agreement  of  theirs  to  se- 
ver their  interest,  could  entitle  cither  of  them  to  sue  alone  for 
his  moiety;  and  that  Walsh  might  take  the  exception  in  this  case 
under   the  general  issue,  unless  after  notice  of  the  partnership, 
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and  the  agreement  to  sever  their  interest,  he  had  consented  to  it, 
and  to  account  with  each  for  his  part.  This  contract  might  be 
either  express  or  implied.  If  a  factor  should  in  fact  account 
with,  and  pay  one  partner  his  share,  and  thereby  discharge  all  his 
interest  in  the  partnership,  this  would  be  an  implied  engage- 
ment to  account  with  each  severally." 

No  objection  was  made  at  the  bar  that  the  action  should  have 
been  in  this  case  on  the  implied  promise  arising  to  the  intestate 
of  the  defendant  in  error,  by  the  payment  and  discharge  of  all 
the  interest  of  Groves  in  the  note.  Such,  however,  we  under- 
stand to  be  the  substance  of  the  declaration,  and  that  the  note  is 
recited  merely  as  inducement  to  the  promise.  The  justice  of 
the  case  is  clearly  with  the  defendant  in  error,  and  we  think  the 
action  well  brought.  See  the  case  of  Sedgwick  v.  Overend,  7th 
Term  Rep.  279. 

Let  the  judgment  be  affirmed. 

GOLDTHWAITE,  J.— Dissenting.  I  feel  compelled  to  dis- 
sent from  the  conclusion  to  which  a  majority  of  the  court  has 
arrived,  because  I  think  there  is  no  sufficient  allegation  of  a  pro- 
mise to  pay  the  amount  after  the  supposed  severance  of  the  con- 
tract. On  an  express  or  implied  promise  to  pay  the  deceased 
party,  or  his  administratrix,  the  action  might  be  sustained;  but 
if  this  is  conceded,  the  declaration  in  my  opinion  contains  no 
averment  to  this  effect. 

12 
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BozEMAN  V.  Gilbert. 

1.  An  agreement  to  refer  a  controversy  arising  out  of  a  covenant  of  warranty,  19 
not  a  bar  to  an  action  on  the  covenant. 

2.  A  mere  agreement  between  the  parties  to  a  contract,  that  they  will  refer  all 
matters  in  controversy  between  (hem,  to  the  arbitrament  of  disinterested  persons, 
cannot  be  enforced  either  in  a  Court  of  Law  or  a  Court  of  Equity. 

Writ  of  error  to  the  County  Court  of  Lowndes  County. 

COVENANT  to  recover  damages  for  a  breach  of  warranty  in 
the  sale  of  a  jack-ass.  No  plea  was  pleaded,  but  the  cause  was 
tried  by  a  jury  as  on  an  issue.  The  defendant  gave  in  evidence, 
an  instrument  in  writing,  signed  by  himself  and  the  plaintiff, 
which  recited  that  the  former  had  traded  to  the  latter  a  jack-ass; 
and  the  purchaser  having  become  dissatisfied,  the  parties  agreed 
to  leave  the  matter  in  dispute  to  a  certain  number  of  disinteres- 
ted citizens  of  their  county,  if  the  plaintiff  should  return  the 
animal  in  as  good  order  as  he  was  when  received  by  him,  to,  or 
in  the  presence  of,  the  arbitrators,  by  the  last  of  May,  1838,  or 
within  a  few  days  after  that  time.  The  written  instrument  con- 
tains also,  a  memorandum  of  some  conversation  held  between 
the  parties,  with  reference  to  the  condition  of  the  beast,  which 
is  not  important  to  be  here  inserted.  No  arbitrators  were  shown 
to  have  been  appointed;  nor  was  any  award  produced.  The 
plaintifif  objected  to  the  introduction  of  this  evidence,  if  offered 
as  a  bar  to  the  action;  but  the  Court  allowed  the  evidence  to  bs 
lead  for  that  purpose. 

There  was  no  proof  that  the  plaintiff"  had  performed  his  stipu- 
lation to  return  the  jack-ass  to,  or  in  presence  of  the  arbitrators. 
On  this  state  of  evidence  the  plaintiff"  requested  the  Court  to 
charge  the  jury,  if  they  believed  there  was  nothing  but  a  mere 
agreement  to  have  the  matters  in  controversy  decided  by  arbi- 
tration, and  no  arbitrators  were  appointed  or  award  made,  these 
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facts  did  not  constitute  a  bar  to  the  action,  although  the  plaintiff 
had  omitted  to  comply,  or  to  act  under  the  agreement.  This 
was  refused  and  the  jury  were  instructed,  that  the  instrument 
produced  and  read  in  evidence  was  obligatory,  and  was  a  bar  to 
the  plaintiff's  right  of  action;  that  the  law  was  with  the  defend- 
ant, and  he  might  avail  himself  of  the  advantage  if  he  thought 
proper  to  do  so.  This  charge  was  excepted  to  by  the  plaintiff, 
who  assigned  it  for  error  in  this  Court. 

Cook,  for  the  plaintiff  in  error. 
No  COUNSEL,  for  the  defendant. 

PER  CURIAM.— The  County  Court  was  mistaken  when  it 
considered  the  agreement  to  refer  to  arbitration,  as  a  bar  to  the 
action. 

A  7nere  agreement  to  decide  a  controversy  by  arbitration 
cannot  be  enforced  at  law,  or  in  equity,  because  no  one  caa 
effectually  waive  his  right  to  have  his  suits  determined  at  the 
proper  Courts  provided  by  the  laws  of  his  country. 

The  usual  course  to  enforce  such  stipulations  formerly,  was  to 
enter  into  bond  with  sufficient  penally;  but  it  may  be  doubted 
whether  this  mode  would  be  effectual  at  the  present  day,  for  it 
is  not  easy  to  ascertain  what  injury  can  accrue  to  a  party  by  the 
refusal  of  his  adversary,  to  comply  with  such  engagement. 

However  the  remedy  may  be,  the  question  now  presented, 
was  settled  in  the  case  of  Storie  v.  Dennis,  (3  Porter  231)  and 
that  decision  is  entirely  satisfactory  to  the  present  Court. 

For  the  error  in  the  instructions  given  to  the  jury,  the  judg- 
ment of  the  County  Court  is  reversed,  and  the  cause  remanded. 
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KiMMEY  V.   Campbell. 

1.  A  promissory  note  payable  to  a  certain  person  or  bearer,  may  be  transferred  by 
indorsement,  so  as  to  authorize  the  indorsee  to  maintain  an  action  thereon  in 
his  own  name. 

Writ  of  error  to  the  Circuit  Court  of  Dale  County. 

Pettit,  for  the  plaintiff. 

No  COUNSEL,  appearing  for  the  defendant. 

COLLIER,  C.  J. — It  is  assigned  for  error  that  the  Circuit 
Court  erred  in  over-ruling  the  demurrer  to  the  declaration. 

The  defendant  in  error  declared  on  a  promissory  note  payable 
to  Wm.  Huchinson  or  bearer,  and  deduced  his  title  in  the  decla- 
ration as  an  indorsee.  We  think  it  clear  that  under  the  first 
section  of  the  act  of  June  1S37  :  "to  prevent  the  institution  of 
illegal  and  oppressive  suits  in  the  United  States'  Court  in  this 
Slate,"  the  action  is  well  brought.  This  statute  expressly  au- 
thorizes the  payee,  his  indorsee  or  personal  representative  to  sue 
on  such  a  note. 

The  judgment  is  consequently  affirmed. 
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Carson  &  Moore  v.  Barnes. 

1 .  In  a  suit  brought  by  T.  against  M.  &.  B,  a  note  executed  by  T-  and  another,  and 
payable  to  M.  alone,  would  be  a  good  off-set. 

Error  to  the  County  Court  of  Mobile  County. 

THIS  was  an  action  brought  by  the  defendant  in  error  as  the 
indorsee  of  a  promissory  note  made  by  the  plaintifis  in  error  to 
one  Cornelius  D.  Tobin.  The  defendants  below  pleaded  non 
assumpsit,  payment  and  set-off.  An  agreement  between  the  par- 
ties appears  of  record,  which  recites  that  the  cause  shall  be  tried 
in  every  respect,  as  though  Cornelius  D,  Tobin  was  plaintiff. 
The  plaintiff  below  had  judgment. 

On  the  trial  in  the  Court  below  a  bill  of  exceptions  was  taken, 
from  which  it  appears  that  the  defendants  below  offered  in  evi- 
dence a  note  made  by  Cornelius  D.  Tobin  and  one  Nathan  Jenk- 
ins, on  the  1st  January,  1837,  for  the  payment  of  one  hundred 
and  three  dollers,  to  Leonard  J.  Moore  guardian  to  James  W. 
Tobin,  on  the  1st  January,  1838. 

Also  a  note  made  by  the  same  parties  at  the  same  time,  and  due 
at  the  same  time,  for  eighty-five  dollars,  payable  to  L.  J.  Moore. 
The  bill  of  exceptions  further  recites,  that  there  was  no  proof  of 
the  notes  here  described,  being  in  the  possession  of  the  defend- 
ants or  either  of  them,  except  the  notes  themselves,  and  the  evi- 
dence of  one  Gill,  who  proved  that  Tobin  told  him  that  he  sued 
in  the  name  of  Barnes,  to  avoid  payment  of  a  note  which  Moore 
had  against  him;  but  the  Court  refused  to  permit  the  notes  to  go 
to  the  jury  as  evidence,  and  excluded  the  same.  To  this  decision 
of  the  Court,  the  defendants  below  excepted,  and   now  bring 


94  ALABAMA. 

Carson  &  Moore  v.  Barnes. 

their  writ  of  error  to  this  Court  and  assign  for  error  the  decision 
of  the  Court  as  set  forth  in  the  bill  of  exceptions. 

Jones,  for  plaintiff  in  error. 
Porter,  contra. 

ORMOND,  J.  —No  reason  is  assigned  by  the  Court  for  this 
decision,  and  none  has  occurred  to  us,  which  justifies  it.  The 
notes  offered  as  ofi-sets,  if  proved  to  be  genuine  and  the  proper- 
ty of  Moore,  the  payee,  should  have  been  received  as  off-sets. 
Though  executed  by  Tobin  and  another,  the  statute  makes  the 
liability  several  as  well  as  joint,  and  as  Tobin  could  have  been 
sued  on  them  alone  so  they  wouM  be  a  good  off-set  in  a  suit 
brought  by  him,  which,  by  the  agreement  of  the  parties  is  the 
aspect  of  this  case. 

Neither  is  it  an  objection  that  the  notes  offered  to  be  set  off, 
were  payable  to  Moore,  one  of  the  defendants  in  the  suit  alone. 
The  defendants  were  liable  jointly  and  severally  to  satisfy  the 
plaintiff's  demand,  and  a  debt  due  from  him  to  either,  would  be  a 
good  off-set  against  it.  [Pitcher  &  Remsen  v.  Patrick's  admin- 
trators.  Minor's  Rep.  321.] 

Some  testimony  was  offered,  the  object  of  which,  seems  to 
have  been  to  establish  Moore's  ownership  of  the  notes  offered  to 
be  set-off.  As  the  notes  were  payable  to  Moore,  the  legal  in- 
ference would  be,  that  the  property  in  the  notes  remained  in  him 
until  the  contrary  was  shown.  The  evidence,  therefore,  might 
have  been  redundant,  but  it  was  not  illegal  or  irrelevant,  and 
should  have  been  permitted  to  go  to  the  jury. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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John,  a  slave  v.  The  State. 

1.  The  Circuit  Court  have  jurisdiction  to  award  writs  of  certiorari  to  review  the 
proceedings  of  inferior  Courts  of  criminal  jurisdiction. 

2.  Should  a  judge  of  a  Circuit  Court  in  a  proper  case,  and  where  error  was  shown 
to  exist,  refuse  to  grant  a  remedial  writ  to  review  the  proceedings  of  a  tribunal 
inferior  in  grade  to  the  Circuit  Court,  the  Supreme  Court  would  prevent  a  failure 
of  justice  by  awarding  a  mandamus  to  the  judge. 

3.  The  writ  of  certiorari  is  the  appropriate  writ  where  a  statute  creating  an  in- 
ferior Criminal  Court  has  provided  no  means  to  review  its  judgments. 

4.  Although  the  special  Courts  for  the  trial  of  slaves  charged  with  capital  ofTences, 
created  by  the  act  of  1832,  [Aikin's  Digest  124]  are  required  to  fix  the  time  of 
execution  of  a  condemned  slave  within  a  period  of  ten  days  from  the  sentence, 
yet  the  allowance  of  a  certiorari  is  a  supersedeas  of  the  sentence,  until  it  is 
quashed  or  the  inferior  tribunal  directed  to  go  on  by  writ  of  procedendo. 

5.  It  is  always  correct  to  insert  a  special  clause  in  a  writ  of  certiorari  to  a  criminal 
Court  directing  it  to  operate  as  a  supersedeas,  and  if  necessary,  to  also  direct  a 
special  writ  of  supersedeas  to  the  sheriff  to  delay  execution  until  the  case  is 
heard  and  determined. 

Ceriiora?'i  to  a  special  court  for  the  trial  of  a  Slave. 

AT  a  previous  day  of  this  term,  the  counsel  for  the  prisoner, 
presented  a  copy  of  the  proceetlings  of  a  special  court  held  in 
Lowndes  county  under  the  provisions  of  the  act  of  7th  January, 
1832,  [Aikin's  Digest  124]  by  which  it  appears  that  the  prisoner 
had  been  convicted  of  the  crime  of  murder  and  received  sen- 
tence of  death.  A  certiorari  to  remove  the  conviction  into  this 
court  was  prayed  for  and  allowed,  and  on  the  return  of  the  writ, 
errors  were  assigned,  which  need  not  be  recited  as  no  judgment 
is  given  on  them. 

Dargan,  for  the  prisoner. 

The  Attoney  General,  contra. 

GOLDTHWAITE,  J. —I.  When  this  certiorari  was  allow- 
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ed,  it  was  supposed  that  this  court  had  exercised  jurisdiction  of 
cases  analogous  to  the  one  under  consideration  at  some  previous 
term.  On  examination  we  ascertain  that  no  decision,  bearing  on 
the  question  of  jurisdiction  arising  in  this  case,  has  ever  been 
made  by  this  court  ;  and  we  are  satisfied  that  the  Circuit  Court, 
alone,  has  the  jurisdiction  to  review  the  proceedings  of  inferior 
criminal  Courts  on  certiorari. 

By  referring  to  the  3d  section  of  the  act  of  1819,  [Aikin's 
Digest  243,]  it  will  be  perceived  that  the  Circuit  Courts  are  in- 
vested with  jurisdiction  over  all  criminal  matters  whatsoever, 
"  whether  brought  before  them  by  original  or  mesne  process,  or 
by  certiorari,  writ  of  error,  appeal  from  any  inferior  court,  or 
by  any  other  way  or  means  whatsoever."  These  courts,  by 
this  act,  are  also  invested  with  all  the  powers  previously  apper- 
taining to  the  Superior  Courts,  which,  by  the  first  section  of  the 
act  of  1S07  (Aikin's  Digest  243  ;  S.  19.)  were  expressly  autho- 
rized to  examine  and  correct  the  errors  of  all  inferior  courts,  and 
to  eflfect  this  ei.d,  they  are  authorized  to  issue  writs  of  error, 
certiorari,  and  all  other  remedial  writs. 

The  jurisdiction  thus  given,  is  not  a  discretionary  one,  to  be 
exercised  or  declined  at  mere  pleasure.  The  laws  and  constitu- 
tion of  this  State,  have  wisely  provided  for  the  establishment  of 
appellate  tribunals  and  if  inferior  courts,  in  the  course  of  their 
proceedings,  commit  errors  affecting  the  life  of  persons,  or  pro- 
perty of  individuals,  those  which  are  superior  in  grade  are  re- 
quired to  apply  the  corrective  power  by  reversing  or  amending 
their  judgments. 

2.  Should  a  judge  of  a  Circuit  Court  in  the  exercise  of  his 
judgment  refuse,  (in  a  proper  case  and  where  error  was  shown 
to  exist,)  to  give  a  remedial  writ  to  review  the  proceedings  of  a 
tribunal  inferior  in  grade  to  the  Circuit  Court,  it  would  be  the 
duty  of  this  court  to  prevent  a  failure  of  justice  by  awarding  a 
mandamus,  under  the  power  conferred  by  the  2d  section  of  the 
fifth  article  of  the  constitution. 

3.  In  cases  like  this,  where  the  statute  has  provided  no  means 
by  which  to  remove  the  case  to  an  appellate  tribunal,  the  writ 
of  certiorari  is  the  appropriate  remedy,  and  should  be  allowed 
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wherever  there  exists  any  reasonable  doubt  of  the  regularity  of  the 
proceedings  sought  to  be  reviewed. 

4.  The  powers  vested  by  the  acts  of  1S07  and  1819,  are  in  no 
manner  divested  by  the  act  of  1832,  under  which  the  proceed- 
ings were  instituted,  nor  does  its  last  section  prevent  the  exercise 
of  the  revisory  powers  of  the  Circuit  Court.  It  is  true  the 
judges  of  the  special  courts  are  required  to  fix  the  time  for  exe- 
cution within  ten  days  from  the  sentence,  but  a  writ  of  certiorari 
once  allowed  is  a  supersedeas  of  the  sentence,  until  it  is  quashed, 
or  the  inferior  court  directed  to  go  on,  by  writ   oi  procedendo. 

5.  It  would  always  be  correct,  to  insert  a  special  clause,  in  the 
Avrit  of  certiorain,  when  allowed,  to  direct  it  so  to  operate  ;  and 
if  necessary,  to  direct  a  special  writ  of  supersedeas  to  the  sheriff 
to  refrain  from  execution  until  the  case  was  heard  and  deter- 
mined. To  claim  for  these  tribunals  an  exemption  from  review, 
would  be  to  give  a  potency  to  their  judgments,  which  the  sen- 
tences of  the  Circuit  Courts  do  not  possess, — an  anomaly  which 
could  scarcely  be  tolerated  in  a  well  regulated  community ;  we 
entertain  no  question  of  the  power  of  the  Circuit  Courts  to  re- 
view the  proceedings  and  judgments  of  these  special  courts  on 
certiorarif  nor  of  their  duty  to  supersede  the  execution  of  the 
sentence  in  these  cases  which  require  examination  and  revision. 

As  this  court  has  no  jurisdiction  of  this  case,  in  the  aspect  in 
which  it  is  now  presented,  the  certiorari  was  improvidently  is- 
sued, and  is  therefore  quashed. 
13 
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MansonYj  cx  parte. 

1.  The  jurisdiction  conferred  upon  the  Supreme  Court  to  issue  writs  of  "  injunc- 
tion, mandamus,  &c."  is  revisory,  and  can  only  be  exercised  where  justice  re- 
quires it,  in  order  to  control  an  "  inferior  jurisdiction." 

2.  Quere — can  this  Court  award  a  mandamus  to  the  ministerial  ofTicer.of  anotlier 
Court  ?  It  certainly  cannot  for  the  purpose  of  coercing  the  issuance  of  an  exe- 
cution by  the  cleric  of  a  Circuit  Court,  on  a  judgment  of  that  Court;  the  proper 
remedy  in  such  case,  is  a  motion  to  the  Circuit  Court  for  a  mandatory  order  to 
the  clerk. 

A  motion  for  a  mandamus  to  the  clerk  of  the  Circuit  Court 
of  Mobile, 


Stewart,  for  the  motion. — The  Supreme  Court  may  grant  a 
mandamus,  and  its  jurisdiction  is  not  appellate.  ^Aik.  Digest 
237.)  The  writ  lies  to  compel  the  performance  of  duty,  not 
merely  to  review  the  correctness  of  a  decision,  5  Com.  Dig.  33. 
It  lies  to  compel  a  ministerial  ofliccr  to  do  a  specific  act,  5  Com. 
Dig.  3S.  It  is  not  a  judicial  writ,  but  mandatory,  and  will  be 
granted  where  the  court  is  satisfied  of  the  party's  right,  to  com- 
pel an  officer  to  act.  (5  Com.  Tig.  54  ;  19  Johns.  Rop.  259  ; 
3  Binney's  Rep.  273  ;  5  Ibid.  87  ;  6  Ibid.  456  ;  3  Dallas'  Rep. 
42  ;  6  Johns.  Rep.  279,  see  note.) 

COLLIER,  C.  J. — Chas.  J.  Masony,  by  his  counsel,  has 
moved  this  court  for  a  writ  of  mandamus,  to  be  directed  to 
Malcolm  J.  McRae,  clerk  of  the  circuit  court  of  Mobile,  com- 
manding him  to  issue  a  writ  of  execution  on  a  judgment  hereto- 
fore obtained  by  Mansony  in  that  court,  against  Robert  Chap- 
man and  others. 

It  does  not  appear  from  tlic  record  submitted  to  us,  that  the 
circuit  court  of  Mobile  has  been  applied  to  for  a  ma7ida?niis,  or 
an  order  to  coerce  its  clerk  to  issue  an  execution.  But  a  motion 
is  in  the  first  instance  made  here,  under  {he  jjt'oviso  io  the  second 


JANUARY  TERM,  1840.  <p.) 

Mausony,  ex  parte. 

sectiou  of  the  llflli  article  of  the  constitution,  which  is  in  tlicsa 
words  : — ''  Tliat  the  Supreme  Court  shall  have  power  to  issue 
writs  of  injunction,  mandamus,  quo  warranto,  habeas  corpus,  and 
such  remedial  and  original  writs,  as  may  be  necessary  to  give 
it  a  general  superintendence  and  control  of  inferior  jurisdiction." 

In  the  case  of  ex  parte,  the  Simonton's  and  another  (at  June, 
IS39,)  we  determined  that  the  power  conferred  upon  the  court 
by  \\\dX proviso  was  in  general  revisory,  and  that  this  court  could 
only  act  where  the  purposes  of  justice  required  it,  in  order  to 
control  an  "  inferior  jurisdiction."  That  case  was  an  applica- 
tion for  a  writ  of  habeas  corpus,  and  was  denied  by  the  court 
on  the  ground  that  the  circuit  court,  or  a  judge  of  that  court  had 
not  refused  to  award  the  writ  ;  so  that  if  this  court  had  enter- 
tained the  motion,  it  would  not  have  exercised  a  general  super- 
intendence and  control  of  a  subordinate  tribunal,  but  an  original 
jurisdiction,  which  is  exprcsslj'  inhibited  by  the  section  of  the 
constitution  of  which  ihc  proviso  cited  is  a  part. 

It  is  difficuft  to  discover  anything  in  the  facts  upon  which  this 
motion  is  founded,  that  should  induce  the  interposition  of  the 
court,  which  was  not  shown  in  the  case  cited.  Without  pre- 
tending to  decide  whether  and  under  what  circumstances  wo 
could  direct  a  mandamus  lo  the  ministerial  officer  of  another 
court,  we  are  sure  we  could  not  entertain  the  present  motion, 
without  overstepj)ing  the  limits  which  the  constitution  has  pre- 
scribed to  our  powers. 

But  if  our  jurisdiction  was  unquestionable,  It  would  be  im- 
possible for  us  to  award  the  writ.  A  mandamus  is  granted  only 
where  there  is  a  clear  legal  right,  and  no  other  specific  and  ade- 
quate legal  remeily.  Now  if  the  legal  right  be  with  Mansony, 
can  he  not  move  the  circuit  court  for  an  order  to  its  clerk  to  is  • 
sue  an  execution  ;  (Plde,  ex  parte  Jones  at  this  term)  and  thus 
obtain  a  decision  upon  the  case  he  has  presented  to  us  ?  We  can 
discover  no  obstacle  lo  such  a  proceeding.  The  motion  must  be 
denied. 
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MoRDECAi  &  Wanroy  v.  Tankersly. 

1.  In  an  action  by  Trustees  to  recover  possession  of  land  conveyed  to  them  by  liie 
trust  deed,  the  cestui  que  trust  canot  prove  mismanagement  of  the  trust  and  im- 
propriety of  conduct  on  the  part  of  the  Trustees,  to  prevent  a  recovery  or  invali- 
date the  deed. 

2.  A  fraud  which  will  vacate  a  deea  in  a  Court  of  law,  must  relate  to  the  execution 
of  the  deed. 

Error  to  the  Circuit  Court  of  Mobile  County. 

THIS  was  an  action  of  trespass  to  iry  title  to  a  lot  of  ground 
in  the  city  of  Mobile,  brought  by  the  plaintiffs  in  error  against 
the  defendant. 

The  defendant  on  the  plea  of  not  guilty,  obtait»ed  a  verdict. 

On  the  trial  in  the  Court  below,  a  bill  of  exceptions  was  taken, 
which  disclosed  that  the  plaintiffs  oflfered  in  evidence,  a  deed 
executed  by  the  defendant  and  his  wife,  to  the  plaintiffs,  for  the 
lot  in  controversy  and  other  property,  in  trust,  that  they  should 
sell  and  dispose  of  so  much  of  the  property  conveyed  by  said 
deed,  as  would  be  necessary  to  pay  off  and  discharge  the  debts 
of  the  said  Tankersly,  and  to  provide  support  and  maintenance 
for  said  Tankersly,  his  wife  and  children,  and  proved  by  wit- 
ness, that  at  the  time  of  its  execution  by  the  defendant  he  was 
sober,  and  capable  of  managing  and  disposing  of  his  property. 
This  and  other  deeds  having  the  same  object  between  the  same 
parties,  were  duly  acknowledged  and  recorded  in  the  office  of 
the  clerk  of  the  county  court  of  Mobile  county;  and  also  proved 
that  the  defendant  was  in  possession  of  the  premises  sued  for  at 
the  institution  of  the  suit.  The  defendant,  to  impeach  the  validi- 
ty of  the  deed,  offered  to  prove  that  the  plainliff,  Wanroy.  lived 
with  the  defendant  long  before  and  at  the  time  of  the  execution 
of  the  said  deed  of  trust,  that  he  was  very  intimate  with  Mrs. 
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Tankersly,  and  caused  the  separation  of  her  and  her  husband; 
that  on  the  night  of  June,  1835,  the  plointiflf,  Wanroy,  and  the 
defendant  had  a  quarrel;  that  the  said  Wanroy  caused  the  de- 
fendant to  be  taken  to  the  guard  house;  and  that  in  the  night, 
Mrs.  Tankersly  left  the  house  of  the  defendant  for  the  country, 
and  the  said  Wanroy  followed  her  the  next  day;  that  he  has 
boarded  at  her  house,  with  the  exception  of  a  short  time,  ever 
since;  and  that  she  and  her  husband  have  not  lived  together 
since  that  time.  To  the  introduction  of  tliis  testimony,  the 
plaintiff,  by  his  counsel,  objected;  but  the  Court  permitted  the 
same  to  go  to  the  jury. 

To  attack  the  validity  of  the  said  deed  of  trust,  the  defendant 
also  offered  to  prove  the  value  of  the  property  therein  conveyed; 
its  annual  rents;  the  situation  and  wants  of  the  defendant,  since 
the  execution  of  the  said  deed  of  trust;  and  also  the  neglect  of 
the  trustees  in  fulfilling  the  object  of  the  said  trust.  This  testi- 
mony was  also  objected  to  by  the  plaintiffs'  counsel;  but  the  ob- 
jection was  overruled,  and  the  evidence  admitted. 

The  defendant,  to  attack  the  validity  of  the  said  deed,  offered 
to  prove,  by  the  accounts  of  the  trustees  rendered  annually  to 
the  Court,  in  pursuance  of  the  statute,  and  by  witnesses,  that  the 
plaintiff,  Wanroy,  had  expended  large  sums  of  money,  for  and 
on  account  of  Mrs  Tankersly,  but  had  not  paid  one  cent  for,  or 
towards  the  support  and  maintenance  of  the  defendant.  To  the 
introduction  of  this  testimony,  the  plaintiff  objected;  but  the  ob- 
jection was  overruled,  and  the  teitimony  permitted  to  go  to  the 

jury- 

The  defendant  also  read  the  answer  of  Wanroy,  to  a  bill  of 
complaint  exhibited  against  him  by  the  defendant,  to  show  that 
at  the  time  of  the  execution  of  said  deed,  the  defendant  was  not 
capable  of  managing  his  property. 

To  the  admission  of  the  testimony,  as  set  out  in  the  bill  of 
exceptions,  the  plaintiff  excepted  and  now  assigns  the  same  as 
error. 

Campbell,  for  the  plaintiffs  in  error. 
Gayle,  contra. 


102  ALABAMA. 

Mordecai  &  Wanroy  v.  Tankersly. 

ORMOND,  J, — The  plaintiffs  having  produced  and  read 
to  the  jury,  a  deed  from  the  defendant  to  llie  premises  in 
question,  to  impeacli  its  validity,  the  defendant  was  permit- 
led  to  introduce  testimony  tending  to  establish  the  fact  that  the 
trust  to  secure  the  performance  of  which,  the  deed  was  made, 
had  not  been  executed  in  good  faith  by  the  plaintiffs.  Also, 
evidence  from  which  it  appears  to  have  been  designed  to  deduce 
an  improper  intimacy  between  Wanroy,  one  of  the  plaintiffs, 
and  the  wife  of  the  defendant.  The  object  of  this  testimony 
seems  to  have  been,  to  invalidate  the  deed  for  fraud ;  and  there 
is  no  doubt  that  a  deed  may  be  vacated  in  a  court  of  law  for 
fraud;  but  the  fraud  must  go  to  the  execution  of  the  deed,  other- 
wise it  would  not  be  cognizable  in  a  court  of  law. 

This  question  was  much  discussed  in  this  Court,  in  the  case  of 
Swift  V,  Fitzhugh;  and  in  delivering  their  opinion,  (he  Court 
say  "If  a  deed  be  obtained  by  duress  or  by  false  and  fraudulent 
practices,  as  if  it  be  falsely  read  to  the  party,  or  he  be  induced  to 
execute  it  while  in  a  fit  of  drunkenness,  such  deed  has  no  legal 
existence,"  and  though  free  from  the  vices  just  speciiled,  it  may 
be  so  wholly  false  and  fraudulent,  as  to  be  void  both  at  law  and 
in  equity."  (See  the  case,  9lli  Porter  63:  See  also,  'I'aylor  v. 
King,  6  Munford,  3G6.) 

It  is  most  obvious,  that  the  facts  which  were  admitted  to  go 
to  the  jury,  did  not  relate  to  the  execution  of  the  (\cc6,  and 
could  have  no  other  effect,  that  we  can  pci'ccive,  than  to  mislead 
the  jury.  It  is  too  i)lain  a  principle  to  require  authority  or  il- 
lustration, that  if  the  deed  was  valid  in  its  inception,  it  could  not 
be  rendered  invalid  in  a  court  of  law  by  matter  arising  f.r  jxj^t 
faclo. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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Broughton  v.  McIntosh. 

1.  If  judgment  is  obtained  for  a  debt  of  which  a  part  has  been  paid,  but  the  pay. 
mcnt  is  not  interposed  as  a  defence,  the  part  so  paid  cannot  afterwards  be  recov- 
ered by  suit,  although  the  judgment  is  satisfied. 

2.  A  payment  is  merely  the  extinguishment  of  the  debt,  and  is  not  in  the  nature  of 
a  set-ofi';  which  may  be  used  or  omitted  as  a  defence  at  the  pleasure'of  the  de- 
fendant. 

Writ  of  error  to  the  Circuit  Court  of  Wilcox  County. 

APPEAL  from  a  Justice  of  the  Peace.  In  the  Circuit 
Court,  Mcintosh  declared  against  Broughton  on  the  money 
counts,  to  whicli  the  latter  pleaded  non  assumpsif.  At  the 
trial  it  appeared  that  Mcintosh  had  paid  Broughton  twenty  dol- 
lars, in  part  payment  for  building  a  mill.  After  this  payinent, 
Broughton  sued  Mcintosh  for  work  and  labor  in  building  the 
mill,  and  recovered  judgment  for  one  hundred  and  fifty 
dollars.  Mcintosh  failed  or  omitted  to  introduce  any  evidence 
of  the  payment  made  by  him,  and  did  not  interpose  it  as  a  de- 
fence to  Broughton's  action.  Mcintosh  paid  the  judgment,  and 
the  object  of  this  suit  was  to  recover  the  twenty  dollars,  previ- 
ously paid.  The  Circuit  Court  instructed  the  jury  if  they  were 
satisfied  the  sum  paid  was  not  attempted  to  beset-ofTin  the  for- 
mer suit,  then  this  action  could  be  maintained. 

Broughton  excepted  and  assigns  for  error,  that  the  Circuit 
Court  erred  in  giving  this  charge  to  the  jury. 

Proctor,  for  the  plaintiff  in  error — cited  Marriot  v.  Hamp- 
ton, (7  Term.  296:)  De  Sylva  v.  Henry,    (3  Porter  321.) 

GOLDTHWAITE,  J— The  charge  of  the  Circuit  Court 
seems  to  have  been  predicated  on  the  {supposition,  that  the  pay- 
ment created  a  right  of  action,  which  could  be  enforced  as  a  set- 
off against  the  demand  of  the  party  to  whom  the  payment  was 
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made.  There  is  no  question  but  it  vvould  be  a  good  defence  in 
whole  or  in  part,  to  the  action;  but  the  defence  would  bear  no 
resemblance  to  a  setoff,  which  may  be  used,  or  omitted  at  the 
pleasure  of  the  defendant.  The  payment  was  an  extinguish- 
ment/?ro  tanto  of  the  debt,  and  should  have  been  used  as  a  de- 
fence to  Broughton's  action.  If  then  omitted,  it  was  the  fault 
of  the  defendant,  and  he  cannot,  in  accordance  with  the  rules  of 
law,  be  now  permitted  to  maintain  this  action,  as  it  would  open 
the  investigation  which  was  or  should  have  been  closed  in  the 
previous  suit.  The  cases  cited  by  the  counsel  of  the  plaintiff  in 
error,  are  precisely  similar,  and  completely  decisive  of  the  ques- 
tion now  raised. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


Woodward  v.  Harbin. 


1.  A  party  endorsing  a  promissory  note,  impliedly  affirms  its  genuineness,  as  well 
as  that  of  all  previous  endorsements,  and  though  his  endorsee  in  declaring  against 
him,  may  in  usual  form  allege  the  making  of  the  note,  and  its  endorsement  to 
the  defendant,  yet  he  cannot  be  required  to  prove  it. 

2«  A  writ  of  execution  when  returned  to  the  Court  from  which  it  issued,  becomes 
a  record  of  the  Court,  and  a  copy  of  it  may  be  certified  by  the  clerk  to  be  used 
as  evidence  within  the  State. 

3.  The  words  "  nulla  bo7ia"  are  not  a  sufficient  return  to  a  writ  of  fieri  facias 
issued  under  the  act  of  1812,  "  regulating  the  mode  of  collecting  money  by  ex. 
ecution."  These  terms  merely  import  a  want  of  "  goods."  To  authorize  an 
action  against  an  endorser,  the  execution  issued  against  the  maker  or  obligor  of 
a  note  or  bond,  should  be  returned  "  no  property  found,"  or  in  language  of 
equivalent  meaning. 
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4.  Where  an  endorser  pleads  mtl  tiel  record,  and  an  issue  is  made  up  and  submit- 
ted to  the  jury,  who  return  a  verdict  against  him — held  ;  that  that  plea  is  both 
unusual  and  unnecessary  in  an  action  upon  an  endorsement;  yet  as  no  objection 
was  made  to  a  trial  by  jury  in  the  primary  court,  it  will  not  avail  on  error. 

This  case  comes  up  by  writ  of  error  from  the  Circuit  Court  of 
Talladega. 

THE  defendant  in  error  brought  an  action  of  assumpsit  as  the 
second  endorsee  of  a  promissory  note,  against  the  plain^flf,  his 
immediate  endorser.  The  case  was  tried  by  a  jury,  upon  issues 
on  the  pleas  of  n07i  assumjjsit,  nul  tiel  record^  and  others  which 
it  is  unnecessary  to  notice. 

On  the  trial  a  bill  of  exceptions  was  taken  by  the  plaintiff  in 
error,  to  the  ruling  of  the  presiding  judge.  The  points  of  ex- 
ception are.  1.  The  court  permitted  the  note  endorsed  by  the 
plaintiff  to  be  read  to  the  jury,  without  proof  of  the  signatures 
of  the  maker,  or  first  endorser,  or  of  the  acknowledgment  of 
the  one  having  made  and  the  other  endorsed  it,  and  charged  the 
jury  that  such  proof  was  not  necessary,  2.  The  court  permit- 
ted to  be  read  to  the  jury  a  writ  of  fieri  facias^  issued  on  a  judg- 
ment recovered  by  the  defendant  in  error,  against  the  maker  of 
the  note  in  the  circuit  court  of  Lowndes  county,  as  part  of  the 
record,  and  decided  that  it  might  be  certified  by  the  clerk  of  that 
court,  together  with  the  endorsements  thereon  made  by  the 
sheriff,  as  part  of  the  record  in  that  case.  3.  The  court  charged 
the  jury  that,  under  the  statutes  in  regard  to  endorsements,  if 
suit  was  brought  on  the  note  in  question  against  the  maker  to  the 
first  term  of  the  court  (at  which  it  was  practicable)  after  its  ma- 
turity, judgment  obtained  and  ^^ nulla  buna''  returned  to  a  writ 
of  fieri  facias  thereupon  issued,  the  plaintiff  in  error  was  liable 
to  the  defendant,  and  the  jury  should  find  their  verdict  accord- 
ingly. 

The  leceipt  and  return  endorsed  by  the  sheriff  on  the  fi.  fa. 
is  in  these  words,  viz  :  "  rec'd  in  ojQdce  20th  Oct.,  1S37,  B.  B. 
Brewett,  sheriff.     Nulla  bona. 

B.  B.  BREWETT,  Shff" 

The  plaintiff  has  assigned  many  errors  here,  but  he  has  only 
14 
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insisted  in  his  argument  that  the  circuit  court  erred  in  the  sever- 
al decisions  and  charges  presented  by  the  bill  of  exceptions,  and 
in  allowing  the  the  plea  of  nul  tiel  record  to  be  tried  by  a  jury, 
and  to  these  alone  the  opinion  of  this  court  is  confined. 

Chilton,  for  the  plaintiff. 

No  counsel,  appearing  for  the  defendant. 

COLLIER,  C.  J. — A  party  who  has  endorsed  a  note,  cannot 
when  sued  upon  his  endorsement,  be  allowed  to  object  that  the 
name  of  the  maker  or  a  previous  endorser  is  not  genuine,  and 
thus  put  the  holder  to  proof  of  the  fact.  The  genuineness  of  their 
signatures,  cannot  affect  the  holder's  right  to  recover;  and  though 
they  be  forgeries  in  fact,  a  subsequent  indorser  cannot  set  up  such 
a  defence.  But  it  is  insisted  that  the  defendant  in  error  states  the 
making  of  the  note  and  its  endorsement  by  the  payee  to  the  plain- 
tiff, and  that  having  thus  stated  it,  he  is  bound  to  prove  it.  True, 
the  declaration  in  charging  the  plaintiff  in  error  as  an  endorser, 
describes  the  note  as  having  been  made  by  the  person  purporting 
to  have  made  it,  and  then  traces  the  legal  title  to  the  plaintiff.  This 
is  the  usual  mode  of  declaring  in  such  cases  and  does  not  throw 
upon  a  plaintiff  the  proof  of  the  facts  stated,  otherwise  than  by 
tlie  production  of  the  paper.  The  plaintiff  in  error,  by  the  mere 
act  of  endorsement,  impliedly  affirms  the  genuineness  of  the 
note  and  of  the  endorsement  under  which  he  claimed  title,  and 
cannot  be  heard,  even  if  it  could  avail  him  anything,  to  show 
the  truth  to  be  otherwise. 

Since  the  statute  of  1819,  an  endorser  when  sued  by  a  remote 
endorsee  cannot  throw  upon  the  plaintiff  the  burthen  of  showing 
the  genuineness  of  the  intermediate  endorsements,  unless  he  will 
annex  to  a  plea  denying  such  endorsements,  an  affidavit  stating 
that  the  defendant  verily  believes  that  some  one  or  more  of  the 
endorsements  were  forged,  or  make  oath  to  the  same  effect,  in 
open  court,  at  the  time  of  fdingsuch  plea.  [Aik.  Dig.,  sec.  143 
p.  283.]  Previous  to  this  act  proof  of  intermediate  endorse- 
ments were  thrown  on  the  plaintiff  by  a  plea  of  the  generalis- 
8ue  without  oath  being  made  of  its  truth,  but  aA  no  time  and 
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under  no  state  of  pleading  has  the  proof  of  previous  endorse- 
ments been  deemed  necessary. 

There  can  be  no  qaestion  that  a  writ  of  execution  when  re- 
turned to  the  court  from  which  it  issued,  becomes  a  record  of 
the  court,  and  being  so,  a  copy  of  it  is  as  good  evidence,  as  the 
copy  of  a  declaration,  or  the  other  proceedings  and  judgment  in 
a  cause.  To  these  as  evidence,  it  is  admitted  the  certification  of 
the  clerk  of  the  court  imparls  authority  in  all  courts  within  the 
State,  and  we  can  discover  no  sufficient  reason  for  distinguishing 
an  execution  in  this  respect,  from  other  parts  of  the  record. 

By  the  ninth  section  of  the  act  of  1S12,  "regulating  the 
mode  of  collecting  money  by  execution,"  [Aikin's  Dig.  163,] 
it  is  enacted  that  "  lands,  tenements,  and  hereditaments  shall  be 
subject  to  the  payment  of  all  judgments  or  decrees  of  any  court 
of  record  within  this  territory,  and  the  clerk  of  such  court  shall 
frame  the  execution  accordingly.  B}'  ihe  previous  statute  of 
1807,  the  writ  of  fieri  facias  run  only  against  the  "  goods  and 
chattels"  of  the  debtor,  and  the  sheri£f  was  only  required  to 
state  by  his  return  whether  the  defendant  had  any  "  goods  and 
chattels,"  The  act  of  1812,  having  enlarged  the  mandate  of 
the  writ,  it  followed  without  any  express  legislative  direction 
that  the  return  should  be  enlarged  to  a'  corresponding  extent. ' 
The  return  need  not  employ  the  precise  terms  used  in  the  execu- 
tion; any  language  of  equivalent  import,  showing  that  the  de- 
fendant had  no  estate  from  which  it  could  be  satisfied,  would  be 
quite  sufficient. 

But  it  is  unnecessary  thus  to  argue  to  a  conclusion,  for  the 
4th  section  of  the  act  of  1829,  "  to  repeal  in  part,  and  amend 
an  act  entitled,  *  an  act  defining  the  liability  of  indorsers,  and 
for  other  purposes,'*"  is  direct  to  the  point.  (Aik.  Digest 
330.)  That  section  is  in  these  words,  "when  judgment  shall 
be  recovered  either  in  the  circuit  or  county  courts,  or  before  a 
justice  of  the  peace,  by  the  assignee  or  indorsee  of  any  assigned 
or  indorsed  bond,  note,  or  other  writing  and  a  writ  ^i  feri  facias 
shall  be  returned  by  the  proper  officer,  "  no  property  found" 
the  said  assignee  or  indorsee  may  commence  his  action  against 
the  assignor  or  iudorser  on  said  aseignment  or  indorsement,  and 
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the  return  on  said  Jieri  facias  shall  be  sufficient  evidence  of  the 
insolvency  of  the  maker  or  obligor  to  authorize  a  recovery 
against  him  on  his  said  assignment  or  indorsement."  The  terms 
here  employed  are  too  explicit  to  allow  room  for  a  doubt. 

The  terms  "  nulla  bona,"  are  not  of  sufficiently  extensive 
meaning  to  respond  to  the  mandate  of  the  execution.  They 
import  that  the  defendant  in  execution  had  <'  no  goods''  which 
could  be  subjected  to  its  satisfaction.  Now  this  may  have  been 
true,  and  yet  he  may  have  been  in  possession,  or  the  owner  of 
real  estate,  from  a  sale  of  which  satisfaction  could  have  been  ob- 
tained. This  being  the  case  it  is  clear  that,  the  return  of  the 
execution  which  was  before  the  jury  on  the  trial,  is  not  as  broad 
as  the  statute  requires,  and  the  court,  consequently,  erred  in  in- 
structing the  jury  that  it  was  sufficient,  (the  other  essential  facts 
being  shown)  to  authorize  a  verdict  against  the  plaintiff  in  error. 

The  plea  of  mil  tiel  record  in  actions  like  the  present,  is  very 
unusual.  All  the  benefit  to  be  derived  from  it  may  be  had  under 
the  general  issue,  which  imposes  upon  theplaintlflT  the  proof  of 
a  recovery  against  the  maker  of  the  paper  indorsed,  and  the  re- 
turn of  "  no  property  found,"  or  the  necessity  of  showing  a 
sufficient  excuse  for  the  omission  to  sue  the  maker. 

That  the  plea  of  nultiel  record  when  regularly  pleaded,  pre- 
sents an  issue  to  be  tried  by  the  court  is  unquestionable,  and  if 
the  court  was  to  force  the  parties  to  submit  the  determination  of 
such  a  plea  to  a  jury,  it  would  be  error.  But  in  the  case  at  bar 
.the  parties  seem  voluntarily  to  have  submitted  their  case  to  the 
jury,  who  tried  the  issues  and  returned  their  verdict,  and  the  un- 
successful party  cannot  now  be  heard  to  object  to  the  irregularity 
in  the  trial.  'The  objection  should  be  heard  with  less  favor,  as  it 
is  obvious  that  the  plaintiff  in  error  has  had  every  advantage 
which  he  could  have  obtained  under  the  plea  of  nul  tiel  record^ 
upon  the  trial  before  the  jury.  But  for  the  error  of  the  circuit 
court  in  ruling  the  return  of  "nulla  bona''  on  the  execution, 
to  be  a  sufficient  compliance  with  the  statute,  its  judgment  is  re- 
versed and  the  case  remanded. 
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3.  Where  money  is  placed  in  the  hands  of  a  receiver,  pending  the  Htigation,  the 
Court  may  on  the  decision  of  the  cause  direct  its  application  on  motion. 

2,  But  the  Court  cannot  act  in  this  summary  mode  where  mon6.y  has  been  paid 
over  to  a  defendant  in  satisfaction  of  an  execution,  by  order  of  the  judge  grant, 
ing  the  injunction  according  to  the  prayer  of  the  bill. 

3.  If  in  such  a  case  the  injunction  bond  did  not  afford  an  adequate  remedy,  a  suit 
in  Chancery,  where  the  rights  of  all  the  parties  could  be  adjusted,  would  be  the 
proper  course. 

Error  to  the  first  district  Southern  Chancery  division,  sitting 
at  Mobile. 

Joseph  Bates,  Thomas  Bates,  and  William  O'Brien,  filed 
their  bill  in  Chancery,  against  the  Planters  and  Merchants  Bank, 
the  Bank  of  Mobile,  James  F.  Roberts,  and  William  Magee, 
the  sheriff  of  Mobile  county.  The  bill  charges,  that  the  com- 
plainants, Joseph  Bates  and  William  O'Brien,  had  endorsed 
sundry  notes  of  Roberts,  and  to  a  large  amount.  That  some  of 
the  notes  had  been  discounted  by  the  Planters  and  Merchants 
Bank,  and  others  by  the  Bank  of  Mobile.  That  on  all  these 
notes  judgments  had  been  obtained  by  the  Banks  respectively, 
where  the  notes  had  been  negotiated.  The  judgments  obtained 
by  the  Planters  and  Merchants  Bank  were  anterior  to  those  ob- 
tained by  the  Bank  of  Mobile.  That  when  the  notes  were  en- 
dorsed by  Joseph  Bates  and  O'Brien,  Roberts  was  in  failing 
circumstances,  and  in  order  to  indemnifj''  and  secure  them,  he 
executed  a  deed  of  trust  to  Thomas  Bates,  of  real  and  personal 
property,  to  be  void  if  the  said  notes  were  paid  by  Roberts,  so 
as  to  exempt  the  property  of  his  endorsers.  Bates  and  O'Brien, 
from  execution;  but  if  their  property  should  be  levied  on,  or 
subject  to  sale  by  execution,  the  trustee  was  authorized  to  take 
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possession  of  the  property  thus  conveyed,  and  sell  it  Tor  the  in- 
demnity of  the  endorsers. 

The  bill  further  charges,  that  one  of  the  notes  on  which  the 
Planters  and  Merchants  Bank  has  obtained  judgment  for  twen- 
ty-five hundred  dollars,  against  them,  as  endorsers,  was  never 
endorsed  by  them,  but  that  the  endorsement  was  a  forgery.  That 
when  the  execution  came  to  the  sheriff's  hands, Thomas  Bates,  the 
trustee,  permitted  the  sheriff  to  levy  the  said  executions  against 
Roberts,  on  the  trust  property;  but  expressly  claimed  the  right 
of  directing  ihe  application  of  the  proceeds,  amounting  to  the 
sum  of  eight  thousand  dollars.  That  the  said  Joseph  Bates  and 
O'Brien,  as  well  as  the  trustee,  are  unwilling  that  any  part  of 
the  proceeds  of  the  sale  should  be  applied  to  the  discharge  of 
the  judgment  of  the  Planters  and  Merchants  Bank,  on  the  note 
for  twenty-five  hundred  dollars,  which  they  allege  to  be  a  for- 
gery, and  which  they  have  taken  to  the  Supreme  Court,  so  far 
as  it  operates  on  them,  and  expect  to  reverse  it.  Yet  that  Ma- 
gee,  the  sheriff,  insists  on  discharging  the  judgment  aforesaid, 
obtained  by  the  Planters  and  Merchants  Bank, 

The  prayer  of  the  bill  is,  that  the  sheriff  be  enjoined  from 
paying  the  judgment  aforesaid,  of  the  Planters  and  Merchants 
Bank,  and  that  the  money  be  applied  to  the  discharge  of  the 
judgment  obtained  by  the  Bank  of  Mobile. 

The  injunction  was  granted,  and  the  money  paid  by  the  sher- 
iff to  the  Bank  of  Mobile,  Bond  and.  security  were  given  by 
Bates  and  O'Brien,  as  required  in  cases  of  injunction. 

On  the  coming  in  of  the  answers  of  the  Planters  and  IVIer- 
chants  Bank,  and  Roberts,  the  injunction  was  dissolved,  and  the 
bill  continued  as  an  original  bill. 

At  the  spring  term,  1839,  the  complainants  dismissed  their 
bill,  and  at  the  same  term  of  the  court,  the  Chancellor,  on  mo- 
tion of  the  attorney  for  the  Planters  and  Merchants  Bank,  or- 
dered and  decreed  that  the  Bank  of  Mobile  return  to  the  Plan- 
ters and  Merchants  Bank,  the  sum  of  two  thousand  one  hundred 
and  eighty-seven  and  forty-seven  hundredths  dollars,  which  it 
was  shown  by  the  return  of  the  said  sheriff,  that  he  had  in  his 


JANUARY  TERM,  1840.  Ill 


Bank  of  Mobile  v.  Planters  and  Merchants  Bank. 


hands,  collected  on  an  execution  in  favor  of  the  Planters  and 
Merchants  Bank  against  James  F.  Robert?,  and  which  he  did  on 
the  23d  September,  183S,  pay  over  to  the  Bank  of  Mobile,  on 
junior  executions  in  favor  of  said  Bank  against  said  Roberts,  by 
the  command  of  an  injunction  issued  from  this  court,  all  which 
is  shown  by  the  records  of  the  Circuit  Court  of  Mobile  county 
here  produced;  it  being  shown  that  the  Bank  of  Mobile  has  had 
notice  of  this  motion,  &c. 

From  this  order  the  Bank  of  Mobile  has  prosecuted  this  writ 
of  error,  and  assigns  for  error  the  order  directing  the  payment 
of  the  money  to  the  Planters  and  Merchants  Bank. 

Gayle,  for  plaintiff  in  error. 
Stewart,  contra. 

ORMOND,  J. — If  this  decree  can  he  supported,  it  must  be  on 
the  ground  that  the  Bank  of  Mobile  stands  in  the  attitude  of  a 
receiver  appointed  by  the  court,  to  keep  the  funds  pending  the 
litigation. 

An  examination  of  the  case  will  show  that  this  view  cannot 
be  supported. 

The  money  was  paid  to  the  Bank  of  Mobile  by  the  order  of 
the  judge  granting  the  injunction,  and  in  accordance  to  the  pray- 
er of  the  bill,  in  discharge  of  an  execution  held  by  the  Bank  of 
Mobile  against  Roberts,  the  complainants  executing  an  injunc- 
tion bond.  This  was  not  done  at  the  instance  of  the  Bank  of 
Mobile,  nor  can  any  blanje  attach  to  it  for  receiving  the  money; 
still  less  can  it  be  presumed  that  the  money  was  received  by 
the  Bank  as  a  stake-holder.  The  fact  that  the  execution  held 
by  the  Bank  against  Roberts  was  returned  satisfied,  repels  such 
presumption. 

It  was  not  therefore  competent  for  the  court,  on  the  dismissal 
of  the  complainants  bill,  to  proceed  in  this  summary  mode  to 
dispose  of  the  money,  which  had  been  in  litigation  in  the  cause. 

It  is  impossible  to  say  to  what  extent  the  rights  of  the  Bank 
of  Mobile  may  not  be  compromitted  by  such  a  course.  It  may 
be  that  it  is  not  now  in  the  power  of  the  Bank  again  to  sue  out 
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execution  against  Roberts  on  the  judgment  which  has  been  satis- 
fied, so  that  if  the  money  be  paid  to  the  Planters  and  Merchants 
Bank,  according  to  the  order  ot  the  court,  the  Bank  of  Mobile 
may  be  without  remedy. 

It  is  however  said,  that  the  injunction  bond  cannot  be  made  * 
available  to  the  Planters  and  Merchants  Bank,  because  not  only 
the  Bank  of  Mobile,  but  also  Roberts,  and  the  sheriff  of  Mobile 
county,  are  obligees  in  the  bond,  and  any  recovery  thereon  as 
it  must  be  in  the  name  of  all,  will  enure  to  the  benefit  of  all. 
Admitting  this  argument  its  full  force,  it  will  not  follow  that  the 
injury,  if  any  exists,  can  be  redressed  by  so  sunnmary  a  process 
as  has  been  adopted  in  this  case. 

If  no  legal  remedy  exists,  or  if  it  be  doubtful  whether  a  court 
of  law  could  afford  a  complete  and  adequate  remedy  by  a  bill 
in  Chancery,  all  the  parties  interested  in  the  decision  of  the 
question  might  be  brought  before  the  court  and  their  relative 
interests  adjusted. 

We  are  not  to  be  understood  as  deciding  that  the  injurious 
consequences,  which  we  have  supposed  the  Bank  of  Mobile  to 
be  exposed  to,  will  necessarily  follow.  It  is  sufficient  that  such 
may  be  the  fact,  to  prevent  the  court  from  assuming  to  con- 
trol the  fund  without  having  all  the  parties  properly  before  it 
litigating  their  rights,  so  as  to  be  enabled  to  make  a  decree  which 
will  not  do  injustice  to  any  one. 

These  are  principles  too  well  settled  to  be  now  disputed;  and 
therefore  a  Court  of  Chancery  will  not  act  in  this  summary 
mode,  except  when  the  fund  over  which  its  action  is  sought,  has 
been  placed  by  the  court  in  Xhe  hands  of  its  own  officer,  or  of 
a  receiver,  to  abide  the  final  decree  made  in  the  case.  • 

Let  the  decree  be  reversed.  But  it  is  not  considered  that 
this  case  in  the  aspect  now  presented  is  a  case  for  costs,  each 
party  will  therefore  pay  its  own  costs  in  this  court. 
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1.  Superadded  word*  of  condition  beyond  what  are  authorized  by  the  statute  will 
not  destroy  the  effect  of  a  recognizance;  but  it  has  precisely  the  same  effect  as 
if  such  superadded  words  were  omitted. 

2.  A  recognizance  is  properly  certified  to  the  Circuit  Court,  when  it  commences 
thus:  Be  it  remembered  that  on,  &c.,  came  11.  II.  P.  &c.,  before  mc,  J.  F.,  a 
justice  of  the  peace  in  and  forHhe  County,  &c.  who  acknowledged  themselves, 
&c.  and  is  signed  by  the  justice. 

3.  It  is  unnecessary  to  recite  the  recognizance  in  the  judgment  nisi :  it  is  only 
necessaryito  show  that  the  accused  was  required  in  court  to  answer  the  charge 
which  his  recognizors  have  stipulated  he  should  answer,  and  the  consequent 
forfeiture  of  the  recognizance;  therefore,  a  misrecital  of  the  recognizance  will  not 
avoid  the  judgment.  ■' 

4.  If  the  charge  which  the  accused  was  called  to  answer  varies  from  that  describ- 
ed in  the  condition  of  the  recognizance,  no  sufficient  breach  is  shown,  and  the 
judgment  nisi  is  erroneous. 

5.  A  recital  in  the  judgment  nisi,  that  the  accused  was  called  to  answer  to  an  in- 
dictment  for  forgery,  is  not  a  sufficient  averment  of  the  breach  of  a  recogniz- 
ance, conditioned  that  the  accused  should  appear  and  answer  a  charge  for  coun- 
terfeiting  a  certain  draft  purporting  to  be  drawn  by  J.  D.  L.,  in  favor  of  and 
endorsed  by  J.  0.  on  R.  L.  W.  and  accepted  by  him  for  two  thousand  dollars. 

G.  When  a  judgment  nisi  is  rendered  on  a  forfeited  recognizance,  the  sci.  fa. 
may  be  either  joint  or  several,  but  after  a  final  judgment  against  recognizors  for 
several  sums,  the  judgment  severs  against  the  several  recognizors;  and  all  subse- 
quent proceedings  must  be  several. 

7.  A  joint  writ  of  error  cannot  regularly  be  sued  out  by  two  recognizors  when  the 
final  judgment  ascertains  a  separate  sum  to  be  paid  by  each.  The  proper  course 
is  for  each  to  sue  out  a  writ  of  error;  if  they  join,  the  writ  will  be  dimissed. 

Writ  of  Error  to  the  Circuit  Court  of  Perry  County. 

Scire  facias  on  a  forfeited  recognizance,  the  entry  of  the 
judgment  m'«  is  in  the  following  ternris — »<This  day  came  John 
P.  Graham,  solicitor  of  the  second  judicial  circuit,  who  prose- 
cutes for  the  State  of  Alabama,  and  the  defendant,  Robert  li. 
Porter,  with  Thomas  J.  Tuggle,  John  Howie,  Henry  D.  Mor- 
rison and  Jefferson  J.  Watts,  at  a  former  day,  to  wit:  on  the  24th 
15 
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March  1839,  entered  into  a  recognisance  before  one  John  Falls 
a  justice  of  the  peace  in  and  for  said  County  of  Perrj'  and  Stale 
of  Alabama,  by  which  they  acknowledged  themselves  to  owe 
and  be  indebted  to  the  State  of  Alabama,  that  is  to  say  Robert 
H.  Porter  in  the  sum  of  three  thousand  dollars,  and  Thomas 
J.  Toggle,  John  Howie,  Heiiry  D.  Morrison,  and  Jefferson  J, 
Watts,  his  securities  in  the  sum  ot  fifteen  hundVed  dollars  each, 
to  be  levied  of  their  respective  goods  and  chatties,  lands  and  ten- 
ements, to  be  void  on  condition  that  the  said  Robert  H.  Porter 
make  his  personal  appearance  at  the  next  Circuit  Court,  to  wit, 
at  the  spring  term  of  this  Court,  to  answer  on  an  indictment  for 
forgery.  Now  at  this  day,  the  said  Robert  H.  Porter,  being 
solemnly  called  to  come  into  court  and  answer  said  charge,  came 
not  but  wholly  made  default.  It  is,  therefore,  considered  by 
the  court  that  the  said  Robert  H.  Porter  and  Thomas  J.  Tuggle, 
John  Howie,  Henry  D.  Morrison  and  Jefferson  J.  Watts  forfeit 
their  recognizance;  and  that  the  State  of  Alabama  recover 
against  the  said  Robert  H.  Porter,  the  sum  of  three  thousand 
dollars,  and  Thomas  J.  Tuggle,  John  Howie,  Henry  D.  Mor- 
rison and  Jefferson  J.  Watts,  the  sum  of  fifteen  hundred  dollars 
each,  the  amount  of  their  recognizance  so  forfeited  as  aforesaid, 
unless  at  the  next  term  of  this  court  they  show  sufficient  cause 
why  this  order  should  not  hz  made  final;  and  a  scire  facias  is 
ordered  to  issue." 

A  writ  of  sci.  fa.  issued,  in  which  is  recited  the  proceedings 
of  the  Circuit  Court  connected  with  the  judgment  W2«V  it  com- 
mands the  Sheriff  to  make  known  the  premises  to  all  the  recog- 
nizors, that  they  may  be,  and  appear  at  the  next  term  of  the  Cir- 
cuit Court  to  show  cause,  if  any  they  could,  why  the  said  forfei- 
ture should  not  be  made  absolute  and  final.  The  sci.  fa.  was 
made  known  to  Howie  and  Morrison  who  appeared,  craved  oyer 
of  the  recognizance  and  demurred.  By  consent  the  pleadings 
were  not  drawn  in  a  formal  manner,  but  the  recognizance  ap- 
pears in  the  record  in  these  words: 

"  The  State  or  Alabama,  Perry  County. 
Beit  remembered  that  on  the  24th  day  of  March  A.  D.  1839, 
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caniu  liobert  H.  Porter  of  the  county  aforesaid  and  Thomas  J. 
Tuggle,  John  McLemorc,  John  Howie,  Henry  D.  Morrison 
and  Jefferson  J.  Walts,  all  of  the  County  aforesaid  before  me, 
John  Falls,  a  justice  of  the  peace  in  and  for  the  county  aforesaid, 
who  acknowledge  themselves  to  owe  and  be  indebted  to  Arthur 
P.  Bagby,  Governor  of  the  State  of  Alabama,  and  his  successors, 
to  wit:  Robert  H.  Porter,  in  the  sum  of  three  thousand  dol- 
lars and  the  said  Thomas  J.  Tuggle,  John  McLemore,  Johti 
Howie,  Henry  D.  Morrison,  and  Jefferson  J.  Watts,  each,  in  the 
sum  of  fifteen  hundred  dollars  separately,  of  good  and  law- 
ful money  of  this  State,  to  be  levied  of  tiieir  goods  and  chatties, 
lands  and  tenements,  to  the  use  of  the  said  State.  Now  if  the 
said  Robert  H.  Porter  shall  make  default  hereunder  written,  lo 
wit,  the  said  Robert  H.  Porter  has  had  a  charge  or  allegation 
preferred  against  him  by  John  Ormond  and  John  De  Loach  be- 
fore John  Falls  a  justice  of  the  peace  in  and  for  the  County  and 
State  aforesaid,  for  counterfeiting  a  certain  draft,  purporting  to 
be  drawn  by  John  De  Loach  in  favor  of  one  John  Ormond  and 
endorsed  by  him,  on  Robert  L.  Walker  and  accepted  by  him  for 
thejsum  of  two  thousand  dollars,  dated,  Uniontown,  January  24th, 
A.  D.  1S39.  Now,  if  the  said  Robert  H.  Porter  shall  well  and 
truly  appear  and  answer  the  above  complaint  at  the  next  term  of 
the  Circuit  Court,  to  be  held  in  and  for  the  county  of  Perrj',  at 
the  usual  place  of  holding  the  same,  on  the  fifth  jVIonday  after 
the  fourth  Monday  of  March,  A.  D.  IS39,  and  then  and  there 
answer  the  above  complaint,  and  to  abide  by  any  judgment  order 
or  decree  of  the  said  court  in  this  case,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  effect.  Given  under 
our-iiands  and  seals  the  day  and  date  above  written."  Thisre_ 
cognizance  was  signed  and  sealed  by  each  of  the  persons  named 
except  McLemore  and  at  the  foot  is  these  words,  "Approved, 
lohn  Falls,  J.  P." 

The  Circuit  Court  overruled  the  demurrer  and  the  defendants 
failing  to  plead  over,  the  judgment  ?u'6«  against  theiTi,  was  made 
absolute,  that  the  Stale  recover,. severally,  of  the  said  Howie 
and  Morrison,  one  thousand  five  hundred  dollars,  and  their  re- 
spective nropo^lions  of  the  costs. 
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The  defendants  join  in  the  writ  of  error  and  assign  as  error: 
1st.  Tiie  overruling  of  tlie  demurrer  to  the  sci.  fa. 
2d.  The  rendition  of  the  judgment  nisi, 

Edwards,  for  the  plaintiffs  in  error  relied  on  the  foilovvinff 
to  revise  the  judgment:  1st,  the  recognizance  is  not  authorised 
by  the  statute.  Aikin's  Digest  115,  116.  The  condition  to 
abide  any  order,  judgment  or  decree  of  the  court  being  super- 
added, not  being  a  recognizance  within  the  statute  set.  fa.  will 
not  lie.     Whitted  v.  the  Governor,  (6  Porter  335.) 

2d.  If  the  recognizance  is  admitted  to  be  valid,  it  was  never 
certified  to  the  Circuit  Court  as  required  by  the  statute. 

3d.  The  recognizance  recited  in  the  judgment  nisi  is  variant 
from  that  set  out  in  oyer. 

1st.   In  the  name  of  the  recognizee. 

2d.  In  the  charge  against  the  accused. 

4th.  The  judgment  nisi  and  the  sci.  fa.  are  joint  when  they 
should  have  been  several. 

J.   L.  Martin,  for  the  Attorney  General,  contra. 

GOLDTHWAITE,  J.  ^The  authority  of  the  justices  of  the 
peace  to  take  the  recognizances  of  persons  accused  of  crimes  and 
misdemeanors  is  purchased  by  the  20th  and  21st  sections  of  the 
actoflS14.  (Aikin's  Digest,  115,110:  §12, 13)  They  are  directed 
to  recognize  them  io  appear  at  the  next  term  of  the  Circuit 
Court  and  answer  the  charge  exhibited  against  them.  In  the 
recognizance  in  the  present  case  there  is  the  superadded  condi- 
tion, to  abide  by  any  order,  judgment  or  decree  of  the  Circuit 
Court  in  the  case.  The  condition  to  appear  and  answer  a 
charge  would  be  discharged  by  placing  the  accused  in  the  custo- 
dy of  the  court  or  its  appropriate  ofiTicers  at  any  time  previous 
to  the  time  when  he  should  be  required  to  answer  the  charge; 
but  a  stipulation  to  abide  the  order,  judgment  or  decree  of  a 
court  would  be  broken,  if  the  accused  was  to  depart  after  answer- 
ing and  before  execution.     This  seems  to  be  the  view  of  Ser- 
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geant  Hawkins,  when  consideiing  the  extent  and  meaning  of 
the  terms  to  appear  and  answer.  He  sa^vs,  indeed  it  must  be 
confessed,  that  if  a  man's  bail,  who  are  his  gaolers  of  his  own 
choosing,  do  as  effectually  secure  his^appearance,  ami  put  him 
as  much  under  the  power  of  the  court  as  if  he  had  been  in  the 
custody  of  the  appropriate  officers;  they  seem  to  have  answered 
and  to  have  done  all  that  can  reasonably  be  required  of  them. 
The  reasonableness  of  this  opinion  led  to  its  adoption  in  practise 
in  the  days  of  this  learned  commentator,  and  we  have  no  doubt 
of  its  soundness.  Where,  however,  the  condition  is  to  answer 
an  accusation  and  not  to  depart  tintil  he  shall  be  discharged 
by  the  court,  the  same  author  is  clear,  that  a  refusal  to  ap- 
pear to  a  second  indictment  after  a  nolle  prosequi  on  the  first, 
after  personal  notice  is  a  forfeiture  of  the  recognizance.  (2  Hawk. 
P.  C.  bk.  2,  ch.  15,  §S4,  p.  162.) 

This  authority,  is  conclusive,  to  show  the  extent  of  the  mean- 
ing of  the  terms,  to  appear  and  answer;  and  also,  that  a  .super- 
added condition,  may  impo?ea  more  enlarged  obligation.  It  may 
be  admitted,  that  the  justice  of  the  peace  had  no  authority  un- 
der the  statute  to  impose  on  the  recognizors  the  superadded  con- 
dition, but  it  does  not  follow,  that,  thereby,  the  recognizance 
becomes  void;  it  is  merely  inoperative  as  to  the  condition  un- 
authorized by  the  statute  and  in  its  legal  effect  is  precisely  as  if 
the  additional  words  of  condition  were  omitted.  This  was  the 
conclusion  of  the  court  in  Whitted  v.  The  Governor,  (6  Porter, 
335)  where  it  is  said,  "The  Legislature  have  prescribed  a  war- 
rant by  its  act,  to  guide  the  court  in  providing  for  a  defendant's 
amenability  to  the  judgment.  This  warrant  has  not  been  fol- 
lowed, and  to  the  extent  it  was  departed  from,  the  act  of  the 
court  is  void."  The  determination  of  the  court  in  the  case  just 
cited  was  adverse  to  the  sufficiency  of  the  recognizance,  although 
it  contained  the  precise  condition  required  by  the  statute,  in  con- 
nexion it  is  true,  with  others  not  authorised;  but  the  statutory 
condition  was  entirely  inoperative  from  the  circumstance  that  a 
mere  moneyjudgment  was  rendered,  and  if  the  principal  had  been 
produced   in  court  at  a  subsequent  term,  no  proceedings  could 
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then  have  been  had  against  him.  As  no  end  could  be  attained 
by  his  appearance  in  court  it  was  held  unnecessary  to  require  iiis 
appearance.  Thus  much  has  been  said  in  exj)ianation  of  the 
case  of  Whitted  v.  The  Governor;  as  without  a  critical  examina- 
tion it  might  seem  to  wari'ant  the  position  assumed  by  the  plain- 
tiffs; in  error. 

2,  The  next  objection  urged  against  this  judgment  is  that  the 
recognizance  was  not  certified  to  the  Circuit  Court,  as  directed  by 
the  statute.  It  may  be  doubted  whether  the  effect  of  a  recogniz- 
ance can  be  rfivoided  through  the  neglect  of  the  justice  of  the 
peace  to  perform  the  duty  imposed  by  the  statute,  but  in  the  pre- 
.sent  case,  the  magistrate  is  not  liable  to  the  charge,  for  the  only 
evidence  which  the  Circuit  Court  had  of  the  recognizance  is  de- 
rived from  his  certificate;  he  commences  the  record  of  the  pro- 
ceedings before  him,  by  announcing  that  it  must  be  rem.embered 
that  on  a  certain  day  and  year,  certain  persons  came  before 
him  and  entered  into  a  recognizance.  The  record  is  signed  by 
him  and  it  is  this  which  verifies  the  record,  which  would  be 
sufiicient,  if  neither  signed  nor  sealed  by  the  recognizors;  these 
circumstances  not  being  essential  to  the  validity  of  a  recognizance 
which  is  defined  to  be  an  obligation  of  record. 

Hence,  we  conclude,  that  the  recognizance  was  sufficiently  cer- 
tified within  the  terms  of  the  statute. 

3.  The  objection  that  the  recognizance,  set  out  on  oyer,  isvari- 
ant  from  that  recited  in  the  judgment  nisi,  is  two-fold:  1st,  as 
to  the  name  of  the  recognizee;  and  2d,  as  (p  the  charge  which 
the  recognizors  stipulated,  the  accused  should  appearand  answer. 
The  recital  of  the  whole  recognizance  under  judgment  nisi  is 
unnecessary;  nothing  is  required  in  such  an  entry  than  the  state- 
ment that  the  accused  was  required  to  answer  the  charge  which 
the  recognizors  have  stipulated  that  he  should  answer;  that  a 
default  was  made;  and  ^jhe  recognizance  forfeited  ufiless  S,^c.  As 
no  other  part  of  the  recognizance  than  the  charge  to  be  answered 
is  essential  to  be  recited  in  the  judgment  entry,  we  are  led  to  the 
conclusion,  that  a  misrecital  of  any  other  part  vyould  be  entirely 
immaterial. 

4—5.  We  have  said  it  was  requisite  to  state  that  the  accused 
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was  required  lo  answer  \he  charge  which  his  recognizors  had 
stipulated  lie  should  answer;  this  is  necessary  to  show  a  breach  of 
the  recognizance,  without  which  it  would  not  be  forfeited.  If 
the  accused  is  required  to  answer  a  charge  variant  from  tliat  (^.e- 
scribed  in  the  condition  of  the  recognizance,  this  will  not  show 
a  breach;  and  a  forfeiture  in  such  a  case,  is  not  provided  for,  and 
a  judgment  «w/ cannot  be  supported.  It  is  essential,  therefore, 
to  ascertain,  if  the  record  shows  that  the  accused  was  required 
to  answer  the  charge  specified  in  the  recognizance.  He  wag 
called  to  answer  an  indictment  for  forgery;  his  recognizors  had 
stipulated  that  he  should  appear  and  answer  a  charge,  for  coun- 
terfeiting a  cerlain  draft,  jmrjwriing  to  be  drawn  by  John 
De  Loach  in  favor  of  John  Ormond,  and  endorsed  by  him,  on 
R.  L.  Walkir,  and  accepted  by  him  for  two  iliousand  dol- 
lars, dated,  Uniontoion,  24t/i  January,  1839.  It  is  not 
possible  to  avoid  the  conclusion  that  the  accused  may  have  been 
called  to  answer  forsome  other  act  of  forgery  than  the  one  which 
his  recognizors  had  stipulated  he  should  answer.  If  it  is  ad- 
milted  that  the  magistrate  was  authorised  to  require  the  accused 
to  answer  for  any  charge  of  forgery  the  recognizors  would  in 
that  event  have  had  the  option  to  have  consented  or  have  refus- 
ed to  be  bound  in  this  general  manner.  As  it  is,  they  are  enti- 
tled to  stand  on  the  conditions  they  have  stipulated;  and  the 
State  must  be  held  to  show  affirmatively  whatever  is  neces- 
sary to  charge  them.  The  general  term  forgery  includes  an 
infinite  number  of  cases;  the  recognizance  mentions  only  one; 
and  although  it  may  be  that  the  indictment  against  the  accused 
is  for  the  specific  act  of  forgery,  with  which  he  was  charged  be- 
fore the  magistrate,  yet  if  it  be  so  the  record  does  not  disclose 
that  he  was  called  to  answer  such  an  indictment,  without  which 
there  can  be  no  forfeiture  of  the  recognizance.  If  suit  was  insti- 
tuted on  a  bond  with  a  like  condition  and  the  breach  was  alleg- 
ed in  the  same  manner  as  in  this  judgment  nisi,  the  declaration 
would  be  bad  on  demurrer;  as  much  certainty  is  required  in  the 
judgment  nisi,  as  is  requisite  in  showing  a  breach  of  a  contract 
in  action  of  debt;  and  as  this  is  not  shown  in  the  present  case,  the 
judgment  is  erroneous. 
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G.  With  respect  to  the  last  objection,  we  cannot  arrive  at  the 
conclusion,  that  the  form  of  the  judgment  is  unwarranted  by  the 
rules  of  law.  It  never  has  been  considered  necessary,  so  far  as 
we  can  ascertain,  that  proceedings  of  this  sort  should  be  conduct- 
ed against  each  recognizor,  severally,  and  each  judgment  discon- 
nected from  all  others  springing  out  of  the  same  recognizance. 
The  present  practice  has  obtained  uniformly  throughout  the 
State,  and  is  safe  and  convenient.  A  contrary  course  would 
lead  to  much  uncertainty,  complexity  and  expense,  which  is  now 
avoided.  A  sci.fa.  is  not  necessarily  a  joint  or  several  process, 
but  may  be  in  either  form,  when  called  for  by  convenience. 
This  writ  is  nothing  more  than  a  notification  to  one  or  more  prc- 
sons,  that  certain  proceedings  have  been  had  of  record,  and  that 
certain  consequences  will  follow,  if  sufficient  cause  is  not  shewn 
to  arrest  further  proceedings.  In  such  process  there  can  be  no 
reason  to  require  a  departure  from  the  ordinary  practice  sanc- 
tioned by  time  and  usage. 

7.  When  a  final  judgment  is  rendered,  on  a  recognizance,  it 
must  necessarily  .follow  the  condition.  If  the  parties  are  joint- 
ly bound  in  one  sum,  then  the  judgment  is  joint;  if  they  are 
bound  in  several  sums,  then  must  the  judgment  be  several; 
and  this  is  the  same  whether  the  judgment  entry  is  made  at  the 
same  time  or  otherwise.  -  The  consequence  of  this  is,  that  all 
the  proceedings  subsequent  to  the  final  judgment  must  follow  its 
character.  In  this  case,  there  are  two  several  judgments,  though 
contained  in  the  same  entry;  one  against  each  of  the  plaintiffs 
in  error  for  the  same  sum.  Neither  has  any  interest  or  concern 
with  the  judgment  against  the  other;  they  should  not  therefore 
have  joined  in  suing  out  the  writ  of  error. 

The  consequence  is,  that  the  writ  of  error  must  be  dismissed; 
but,  as  the  case  has  been  very  fully  argued  on  all  the  questions 
involved,  we  considered  it  proper  to  express  our  opinion,  as  it 
would  be  decisive  of  the  cases  if  brought  here  on  proper  writs 
of  error. 
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1.  An  agent  who  collects  money  in  the  course  of  some  lawful  employment,  is  not 
liable  to  an  action,  until  a  demand  has  been  made,  or  something  equivalent  has 
been  done. 

2.  In  an  action  for  money  had  and  received,  to  recover  of  an  agent  the  amount  of 
a  promissory  note  collected  by  him,  a  witness  who  had  seen  the  note,  and  heard 
the  parties  to  the  action  speak  of  its  amount,  may  testify  thereto,  though  no  evi- 
dence was  given  of  the  loss  or  destruction  of  the  note,  or  notice  to  produce  it 
shown. 

THE  defendant  in  error  declared  against  the  plaintiffs  in  the 
County  Court  of  Lowndes,  for  money  had  and  received,  &c.  by 
their  intestate  in  his  lifetime.  The  case  was  submitted  to  the 
jury  on  the  pleas  of  non  assumpsit,  set-off  and  payment. 

On  the  trial  the  presiding  judge  sealed  a  bill  of  exceptions, 
from  which  it  appears  that  evidence  was  introduced,  tending  to 
show  that  the  intestate  of  the  plaintiffs  in  error,  received  a  note, 
made  by  a  third  person,  for  collection,  on  account  of  the  defend- 
ant. This  note  was  for  about  one  thousand  dollars,  and  was 
collected  by  the  intestate  as  the  agent  for  the  defendant.  On 
this  proof,  the  counsel  for  the  plaintiffs  in  error  moved  the  Court 
to  charge  the  jury,  that  if  they  believed  the  intestate  collected 
the  money  for  the  defendant,  as  his  agent,  it  was  necessary  that 
a  demand  should  have  been  made  of  the  intestate  in  his  lifetime, 
or  of  his  personal  representatives  since  his  death,  to  enable  the 
defendant  in  error  to  recover  in  this  action.  This  charge  the 
Court  refused  to  give,  and  instructed  the  jury  that  though  the  in- 
testate of  the  plaintiffs  in  error,  was  the  agent  of  the  defendant,  it 
was  not  necesfary  to  make  any  demand  before  suit  was  brought. 

The  defendant  in  error  also  proved  that  the  intestate  said  he 

had  collected  Capps*  money,  and  proposed  to  show  further  by  a 

witness,  the  amount  of  the  note,  when  due  and  by  whom  made, 

in  order  to  show  the  amount  of  money  collected  by  the  intestate, 
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without  proving  the  loss  or  destruction  of  the  note  or  giving 
notice  to  the  plaintiff  in  error  to  produce  it.  To  this  evidence, 
the  plaintiffs  objected;  but  their  objection  was  overruled.  The 
witness  who  testified  to  the  amount  of  the  note,  stated  that  he 
saw  it  and  noticed  its  amount;  and  that  the  intestate  and  defend- 
ant in  error,  at  the  same  time  spoke  as  to  its  amount:  So  that 
having  seen  the  note,  and  from  the  conversation  between  the 
intestate  and  defendant,  he  recollected  the  amount.  To  all 
which  the  plaintiff  in  error  excepted,  &c. 

A  verdict  being  found  for  the  defendant  in  error,  and  judg- 
ment rendered  accordingly,  a  writ  of  error  is  prosecuted  to  this 
Court  for  its  revision.  It  is  here  assigned  for  error,  that  the 
County  Court  erred,  in  its  refusal  to  charge  the  jury  as  requested, 
in  the  charge  given,  and  in  the  admission  of  the  evidence  ob- 
jected to. 

Dargan,  for  the  plaintiff. 

No  COUNSEL,  for  the  defendant. 

COLLIER,  C.  J. — It  has  been  often  ruled  that  an  agent  who 
collects  money  in  the  course  of  some  lawful  employment,  is  not 
liable  to  a  suit  until  payment  has  been  requested  by  his  principal, 
or  some  one  authorized  to  make  a  demand:  (Barton  r.  Peck; 
I  Stewt.  &  Porter's  Rep.  486:  McBroom  et  al.  v.  The  Gover- 
nor; G  Porter  32;  and  the  cases  there  cited.)  The  facts  disclo- 
sed in  the  bill  of  exceptions  show  that  the  intestate  collected 
money  for  the  defendant  in  error,  as  a  mere  agent.  There  is  no 
proof  that  he  was  to  account  at  any  period  prescribed;  so  that 
for  any  thing  appearing,  he  was  only  bound  to  pay  on  demand. 
It  is  not  intimated  that  the  intestate  did  not  perform  his  agency 
so  far  as  he  had  acted,  with  the  most  perfect  honesty.  There 
is  nothing  to  distinguish  the  present  from  an  ordinary  case  of 
agency,  and  the  law  as  stated,  is  strictly  applicable. 

There  is  perhaps  no  rule  of  evidence  which  allows  of  more 
exceptions  than  that  which  requires  the  best  evidence  to  be 
adduced,  which  the  case  admits  of.  This  rule  is  founded  upon 
a  reasonable  suspicion  that  the  substitution  of  inferior  for  better 
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evidence,  arises  from  some  sinister  motive,  and  an  apprehension 
that  tl)e  best  evidence,  if  produced,  would  alter  the  case  to  the 
prejudice  of  the  party.  It  assumes  that  the  transaction  admits 
of  belter  evidence;  and  though  this  may  be  true,  yet  if  such 
better  evidence  is  lost,  or  cannot  be  produced,  proof  of  a  secon- 
dary character  may  be  adduced.  So  the  rule  being  intended  to 
guard  against  fraud,  it  ceases  to  operate  where  the  presumption 
of  fraud  does  not  arise.  Hence,  a  copy  of  public  documents  is 
admitted,  to  prevent  inconvenience,  or  danger  of  loss,  from  the 
removal  of  the  original.  And  the  rule  does  not  apply  where  the 
adversary  has  admitted  the  facts  which  are  to  be  proved,  for  he 
is  in  general,  barred  by  his  own  admission  or  representation. 

Let  us  apply  the  last  exception  to  the  rule,  to*the  facts  in  the 
record.  The  witness  states  that  he  acquired  a  knowledge  of  the 
amount  of  the  note,  not  only  from  having  seen  it,  but  also  from 
having  heard  the  intestate  and  the  defendant  in  error  speak  as  to 
the  amount.  The  witness  does  not  say  in  so  many  words,  that 
he  he-ird  the  intestate  say  what  sum  the  note  expressed  on  its 
face;  yet  he  does  not  intimate  that  there  was  any  difference  upon 
this  point,  between  the  intestate  and  the  defendant.  It  might 
then  well  be  inferred,  that  they  agreed  in  the  conversation  which 
they  had  in  the  presence  of  the  witness.  In  this  view,  the  evi- 
dence was  admissible,  as  an  admission  by  the  intestate  of  a  fact 
shown  by  the  note. 

We  lay  no  stress  upon  the  fact  that  the  note  had  been  paid, 
and  probably  destroyed,  as  the  decision  of  the  County  Court 
may  be  sustained  by  the  influence  of  the  exception  stated.  On 
the  first  point  noticed,  the  judgment  is  reversed,  and  the  case 
remanded. 
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Winston  v.  The  Trustees  of  the  University  op  Alabama. 

1.  Where  the  declaration  does  not  disclose  the  facts  on  which  the  plea  is  founded, 
such  facts  must  be  averred  in  the  plea. 

2.  In  an  action  of  assumpsit  on  the  common  counts,  a  plea  of  the  statute  of  limi- 
tations  of  three  years,  which  does  not  aver  that  the  plaintiff's  cause  of  action  is 
an  open  account,  is  not  a  good  plea. 

Error  to  the  Circuit  Court  of  Tuscaloosa  County. 
• 

THIS  action  of  assumpsit  was  brought  by  the  plaintiff  in  er- 
ror against  the  defendant  in  error. 

The  declaration  consists  of  the  common  money  counts,  for 
money  had  and  received,  and  money  paid,  laid  out,  and  expend- 
ed. The  amount  of  indebtedness  is  laid  at  three  thousand  dol- 
lars. 

The  defendant  pleaded  non  assumpsit,  and  also  that  they  did 
not  promise  at  any  time  within  three  years  next  before  the  com- 
mencement of  the  suit.  The  plaintiff  took  issue  on  the  first 
and  demurred  to  the  second  plea,  which  demurrer  being  over- 
ruled by  the  court,  and  the  plaintiff  declining  to  plead  over, 
judgment  was  rendered  for  the  defendant.  From  this  judgment 
this  writ  of  error  is  prosecuted,  and  the  plaintiff  now  assigns  for 
error  the  judgment  of  the  court  below  on  the  demurrer. 

Peck,  for  plaintiff  in  error. 
Porter,  contra. 

ORMOND,  J. — The  declaration  does  not  disclose  the  precise 
nature  of  the  plaintiff's  demand.  It  is  the  common  counts  for 
money  had  and  received,  and  money  paid,  laid  out,  and  expend- 
ed for  the  defendant's  use.  Under  this  count  the  plaintiff  might 
give  in  evidence  a  bill  of  exchange  or  promissory  note,  or  a 
gross  sum  received  by  the  defendant  for  the  use  of  the^  plaintiff 
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or  paid  by  the  plaintiffat  the  defendant's  request,  and  in  either  case 
it  IS  obvious  the  statute  of  limitation  of  three  years,  would  not  ap- 
ply. Although  it  may  be  true  that  the  plaintiff  might  declare  in 
this  general  form  and  maintain  his  action  by  proof,  which  would 
constitute  an  open  account,  yet,  as  the  law  authorizes  him  thus  to 
declare,  a  plea  which  would  not  meet  every  aspect  of  the  plain- 
tiff's case,  would  not  be  good  on  demurrer. 

A  plea  cannot  be  sustained  which  rests  for  its  validity  upon  a 
supposed  state  of  facts,  which  may  not  exist  ;  it  would  want  that 
certainty  which  is  necessary  in  all  legal  proceedings.  If  the 
declaration  is  general,  as  in  this  case,  the  defendant  may,  on  mo- 
tion, compel  the  plaintiff  to  furnish  a  bill  of  the  particulars  of 
the  cause  of  action  ;  but  if  he  declines  or  neglects  this,  and  the 
declaration  does  not  state  the  facts  upon  which  the  plea  is  found- 
ed, they  must  be  averred  in  the  plea,  that  the  plaintiff  may  lake 
issue  upon  them  either  in  fact  or  in  law.  In  general,  this  rule 
is  confined  in  its  application  to  new  matter  set  up  in  avoidance  of 
the  plaintiff's  demurrer.  But  in  the  action  of  assumpsit,  from  the 
general  form  of  declaring  permitted  by  law  in  a  case  like  the 
present,  the  defendant  must,  in  his  plea,  show  affirmatively  that 
the  bar  of  the  statute  has  taken  place.  In  this  case  the  statute 
of  three  years  being  relied  on,  and  the  declaration  being  suffi- 
cient to  authorize  the  introduction  of  proof  of  a  claim,  which 
would  not  be  barred  until  the  lapse  of  six  years,  the  defendant 
must,  to  avail  himself  of  the  statute  of  three  years,  plead  speci- 
ally that  the  demand  sued  for  is  an  open  account;  thus  narrowing 
the  controversy  to  a  single  point,  on  which  an  issue  can  be  taken. 

This  appears  to  be  the  form  of  pleading  on  a  statute  similar 
to  ours  in  the  State  of  Kentucky.  (Dyote  v.  Letcher,  G  J.  J. 
Marshal,  541.) 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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CuLLUM,  et  al.   V.  Bathe,  Executrix  of  Eatre. 

1.  When  partners,  who  are  also  joint  mortgagors,  convey  the  mortgaged  estate  to 
a  subsequent  purchaser,  and  one  of  them  dies  pending  the  suit  for  foreclosure,  it 
is  unnecessary  to  make  his  personal  representatives  or  his  heirs  at  law,  parties  to 
the  proceedings.  As  the  debt  survives  against  the  other  partners,  they  are  com- 
petent parties  to  contest  the  complainants  demand,  and  to  state  an  account. 

2.  Heretofore,  the  practice  of  allowing  one  defendant  in  a  chancery  suit  to  sue  out 
a  writ  of  error  and  assign  errors,  has  been  acquiesced  in,  without  adverting  to  the 
evil  which  must  arise  when  successive  writs  of  error  are  sued  out  by  more  than 
one  defendant. 

3.  Hereafter,  \i  one  defendant,  when  there  are  more  defendants  than  one,  shall 
sue  out  a  writ  of  error  in  a  chancery  cause,  the  same  shall  be  dismissed  unless 
sued  out  in  the  name  of  all  the  defendants.  Each  of  the  defendants,  when  plain- 
tiffs in  error,  in  such  a  cause,  may  usually  assign  errors  in  the  decree  affecting 
his  interests,  without  joining  his  co-plaintiffs  in  error. 

BATRE  filed  his  bill,  in  the  Chancery  Court  of  the  first  dis- 
trict of  the  Southern  Division,  praying  the  foreclosure  of  a  mort- 
gage, and  the  sale  of  the  mortgaged  estate.  The  mortgage  was 
executed  by  Burlen  Brown  anil  Thomas  S.  Cowley  to  George  J. 
S.  Walker,  to  secure  the  payment  of  certain  notes  executed  by 
them  as  partners:  these  notes  were  afterwards  assigned  to  Batre, 
the  complainant's  testator.  Brown  &  Cowley,  after  the  execu- 
tion of  the  mortgage  to  Walker,  conveyed  the  mortgaged  pre- 
mises to  the  defendant,  Cullum,  who  was  in  possession  when  the 
bill  was  filed.  Gascoigne  is  made  a  defendant,  and  the  bill 
charges  that  he  claims  some  interest  in  the  mortgaged  premises, 
subject  however  to  the  complainant's  mortgage.  Brown,  Cow- 
ley, Cullum  and  Gascoigne,  arc  made  defendants;  against  the 
three  first,  the  bill  was  taken  as  confessed,  for  want  of  an  answer; 
the  last  named  defendant  answered  the  bill,  setting  up  an  incum- 
brance created  by  Brown,  subsequent  to  the  mortgage,  and  sub- 
mitting to  a  decree  protecting  his  rights.  An  account  was  taken 
before  the  Master,  who  reported  six  thousand  six  hundred  and 
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fifty  seven  dollars  due  to  the  complainant;  and  one  thousand 
eiglit  hundred  and  eighty-nine  dollars  due  to  Gascoigne,  but 
giving  priority  to  the  former. 

The  Chancellor  decreed  a  sale  of  the  mortgaged  premises,  to 
satisfy  the  debt  due  to  IJatre;  and  directed  the  overplus  of  the 
moneys  arising  from  the  sale,  to  be  brought  into  Court.  The 
writ  of  error  is  sued  out  in  the  name  of  all  the  defendants. 

Stewart,  who  appeared  as  the  counsel  for  Cullum  and  Brown, 
suggested  the  death  of  Cowley,  and  asked  for  an  abatement  of 
the  writ  of  error;  and  if  the  Court  should  not  consider  the  writ 
of  error  as  abated  by  the  death  of  Cowley,  then,  he  moved  to  be 
allowed  to  assign  errors  in  the  name  of  Cullum  and  Brown,  he 
representing  them  onl}',  and  their  interest  being  adverse  to  that 
of  Gascoigne,  the  other  plaintifl'  in  error. 

Campbell,  contra. 

GOLDTIIWAITE,  J. — 1.  When  a  mortgagor  has  parted  with 
all  his  interest  in  the  estate  mortgaged,  by  a  subsequent  sale  and 
conveyance  of  the  equity  of  redemption,  the  only  reason  why 
he  is  a  necessary  party  to  the  suit  for  foreclosure,  is,  that  he  may 
contest  the  complainant's  demand,  and  state  an  account  with  him 
of  what  is  due  on  the  debt  for  which  the  mortgage  is  a  security. 
In  this  case,  the  debt  survives  against  Brown,  the  partner  of 
Cowley,  and  he  alone  is  interested  as  the  surviving  partner  in 
stating  the  account  with  the  complainant:  therefore;  if  it  is  con- 
ceded that  a  mortgagor  who  has  parted  with  the  equity  of  re- 
demption, or,  in  the  event  of  death,  his  personal  representatives 
•should  be  a  party  defendant  to  a  suit  for  the  foreclosure  of  the 
mortgage,  then  there  is  the  proper  representative  of  Cowley  be- 
fore the  court,  as  Brown  the  surviving  partner,  is  alone  compe- 
tent to  close  the  partnership  business.  The  writ  of  error  does 
not  therefore  abate  by  the  death  of  Cowley. 

2.  The  motion  of  Cullum  and  Brown  to  be  allowed  to  assign 
errors,  independent  of  Gascoigne,  their  co-plaintiff,  must  be 
granted,  as  any  other  course  might  be  productive  of  delay.  We 
do  not  consider  the  proceeding  of  summons  and  severance,  as 
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properly  applicable  to  a  writ  of  error,  sued  out  after  a  decree  in 
a  chancery  cause,  but  prefer  to  settle  the  proper  course  to  be  pur- 
sued by  a  general  rule.  In  connexion  with  this  subject  it  may 
be  observed,  that  the  practice  of  allowing  one  defendant  in  a 
chancery  cause,  to  sue  out  a  writ  of  error  and  assign  errors,  has 
hitherto  been  acquiesced  in,  without  the  evil  having  been  adver- 
ted to,  which  must  arise  if  successive  writs  of  error  were  sued 
out  by  each  defendant.  It  would  seem  to  follow  from  this 
practice,  that  where  the  writ  of  error  is  sued  out  by  all  the  de- 
fendants in  the  cause,  they  ought  not  afterwards  to  be  permitted 
to  sever  in  their  assignment  of  error.  This  would,  however, 
produce  as  great  an  evil  on  the  other  side,  as  the  interests  of  de- 
fendants in  a  suit  of  this  description,  are  not  unfrequently  ad- 
verse to  each  other. 

3.  We  consider  it  proper  to  determine  the  future  practice, 
both  as  to  the  mode  of  suing  out  the  writ  of  error,  and  the  man- 
ner of  assigning  errors,  by  rule,  which  we  direct  as  follows: 

Ordered,  that  hereafter,  if  one  defendant,  when  there  are 
more  defendants  than  one,  shall  sue  out  a  writ  of  error  in  a 
chancer}'  cause,  the  same  shall  be  dismissed,  unless  it  shall  be 
sued  out  in  the  names  of  all  the  defendants.  Each  of  the  defen- 
dants in  any  such  cause,  when  plaintiffs  in  error,  may  assign  er- 
rors  in  the  decree  affecting  his  interests,  without  joining  his  co- 
plaintiffs. 
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Winston  v.  Ewing. 

1.  A  wiit  of  fieri  facias  against  the  goods,  &c.  of  one  partner,  may  be  levied  on 
the  property  of  the  partnership,  and  the  interest  of  the  defendant  in  execution 
sold  ;  but  a  debt  due  the  partnership,  cannot  be  attached  by  process  at  law,  to 
pay  the  separate  debt  of  a  partner. 

The  defendant  in  error,  having  sued  out  an  original  attachment 
against  the  estate  of  Alexander  Bell,  for  the  sum  of  six  hundred 
dollars,  returnable  to  the  circuit  court  of  Greene,  caused  the 
plaintiff  to  be  summoned  as  a  garnishee,  that  he  might  disclose 
on  oath  what  he  was  indebted  to  the  defendant  in  attachment, 
etc.  The  garnishment  being  served  on  the  plaintiff,  he  made  the 
following  answer,  viz  : — "  Erie,  3rd  Sept.,  1837:  I  acknowl- 
edge being  garnisheed  by  S.  B.  Ewing,  for  the  purpose  of  an- 
swering whether  I  was  indebted  to  Alexander  Bell  or  not.  I 
hereby  acknowledge  that  I  dealt  with  A.  &  J.  R.  Bell  to  the 
amount  of  eighty  dollars,  or  thereabouts,  and  that  I  have  given 
my  note  either  to  the  firm,  or  J.  W.  Bell. 

"JOHN  M.  WINSTON. 
"  Sworn  to  and  subscribed  in  open  court,  4th  September,  lb37. 

"JAMES  A.  BEAL,  Clerk." 
On  this  answer  "the  circuit  court  at  its  term  holden  in  Septem- 
ber, 1S39,  rendered  a  judgment  as  follows  : — <*  the  garnishee  in 
this  cause,  at  a  former  term  of  this  court,  having  filed  his  answer, 
by  which  he  acknowledged  that  he  is  indebted  to  the  firm  of  A- 
&  J.  R.  Bell,  the  surp  of  eighty  dollars,  by  note  due  the  first 
day  of  January,  1S3S.  It  is,  therefore,  considered  by  the  court 
that  the  plaintiff  recover  of  the  garnishee  the  sum  of  forty-five 
dollars  and  thirty-two  cents,  the  interest  of  the  said  Alexander 
Bell,  in  the  firm  of  A.  &  J.  R.  Bell,  including. the  interest  there- 
on up  to  this  time,  and  the  said  garnishee  recover  the  cost  in  this 
behalf  expended,  for  which  execution  may  issue*"  To  reverse 
17 
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this  judgment  the  garnishee  has  prosecuted   a   writ  of  error  to 
this  court. 

Graham,  for  the  plaintiff. 

MunpiiY  &  Jones,  for  the  defendint. 

Collier,  C.  J. — several  questions  were  made  at  the  argu- 
ment of  this  cause;  but  we  propose  only  to  enquire,  whether  an 
undivided  interest  of  a  partner  in  a  debt  due  the  copartnership 
can  be  subjected  by  attachment  to  the  payment  of  a  separate 
debt  of  one  of  the  partners  .'' 

It  may  be  regarded  as  a  well  established  principle  of  the  com- 
mon law,  that  the  creditor  of  any  one  partner  may  execute  and 
sell  that  partner's  interest  in  all  the  tangible  property  of  the  part- 
nership. (3  Bos.  &  Pul.  Rep.  289.)  (In  Heydon  v.  Heydon^ 
1  Salk.  Rep.  392.)  It  was  held  by  Lord  Holty  that  in  an  action 
against  one  of  two  partners,  the  sheriff  must  seize  all  the  goods, 
because  the  moieties  are  undivided  ;  for  if  he  seize  but  a  moiety 
and  sell  that,  the  other  partner  will  be  entitled  to  a  moiety  of 
that  moiety,  but  he  must  seize  the  whole,  and  sell  a  moiety 
thereof  undivided.  And  (in  Shaver  v.  White,  6  Munf.  Rep. 
113)  the  court  considered  the  law  to  be,  that  on  an  attachment 
for  the  separate  debt  of  one  partner,  the  sheriff  must  seize  all 
the  partnership  effects,  and  sell  an  undivided  moiety,  and  the 
Tendee  will  be  a  tenant  in  common  with  the  other  partner. 

It  has  even  been  held  that  as  soon  as  the  execution  is  levied, 
the  partnership  quoad,  the  goods  seized,  is  at  an  end,  and  the 
creditor  becomes  tenant  in  common  with  the  other  partner; 
while  the  sheriff  has  a  special  property  in  the  goods,  and  may 
be  regarded  as  a  legal  agent  for  the  sale.  After  the  sale  has  been 
made,  the  vendee  will  be  tenant  in  common  with  the  other  partner. 
(2  Swanst.  Rep.  5S7  ;  3  Bos.  &  Pul.  Rep.  289  ;  3  Car.  &  P. 
Rep.  309  ;  1  Salk.  Rep.  392.) 

In  Skipp  v.  Ilarwood,  (Cowp.  Rep.  451.)  it  was  laid  down, 
that  as  a  creditor  of  one  partner  who  has  the  partnership  effects 
Jevied  on,  can  only  have  the  undivided  interest  of  his  debtor, 
be  must  lake  it  in  the  same  manner  as  the  debtor  himself  had  it, 
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and  subject  to  the  rights  of  the  other  partner.  And  in  ex  parte 
Smith  (16  Johns  Rep.  lOG)  the  court  said  where  an  execution 
issues  for  the  separate  debt  of  one  paitner,  it  has  been  the  con- 
slant  practice  to  take  the  share  which  such  partner  has  in  the 
partnership  property  ;  but  it'has  been  settled,  at  least,  since  the 
case  of  Fox  v.  Ilanburg,  (Cowp.  Rep.  445,)  that  the  sheriff  can 
sell  only  the  actual  interest,  which  such  partner  has  in  the  part- 
nership property,  after  the  accounts  are  settled  ;  or  subject  to  the 
partnership  debts.  The  separate  creditor  takes  it  in  the  same 
manner  as  the  debtor  himself  had  it,  and  subject  to  the  rights  of 
the  other  partner-  (See  also  Moody  v.  Payne,  2  Johns.  Ch. 
Rep.  51S  :  Wilson  &  Gibbs  v.  Conine,  2  Johns.  Rep.  280  ; 
Ridgeley  v.  Carey,  4  liar.  &  McIIen.   1C7.) 

The  Supreme  Court  of  Massachusetts  in  Pierce  v.  Jackson 
(6  Mass.  Rep.  243,)  held  that  an  attachment  of  partnership  goods 
in  a  suit  against  one  partner  for  his  separate  debt,  will  not  pre- 
vail against  a  subsequent  attachment  of  the  same  goods  in  a  suit 
against  the  partnership.  And  in  T.appan  v.  Blaisdcll,  [S  N. 
Ilamp.  Rep.  190,]  it  was  decided  that  goods  belonging  to  a  firm 
cannot  be  held  by  attachment  upon  a  writ,  or  by  a  seizure  upon 
an  execution  against  an  individual  partner,  for  his  separate  debt, 
so  long  as  any  debt  remains  due  from  the  company.  All  that 
can  be  taken,  is  the  Interest  of  the  debtor  in  the  llrm  ;  not  tiie 
partnership  eflecfs  tlieinselves,  but  ll»e  riglit  of  the  partner  to  a 
share  of  the  surplus  that  may  remain  after  all  the  debts  are  paid. 
To  the  same  effect  [see  Knox  v.  Summers,  4  Yeales'  Rep.  477  ; 
Doner  v.  Staufiurf  I  Penn.  Rep.  li}S  ;  Church  v.  Knox,  2  Conn. 
Rep.  514;  Brewster  v.  Hammett,  4  Conn.  Rep.  540  ;  Barber 
V.  Hartford  Bank,  y  Conn.  Rep.   407.J 

And  it  has  been  expressly  adjudged  tljat  the  interest  of  one 
partner  in  a  debt  due  to  the  partnership  cannot  be  subjecied,  by 
process  of  attachment,  to  the  satisfaction  of  the  separate  debt  of 
that  partner,  without  showing  from  the  stale  of  the  partnerslwp 
accounts,  as  between  the  partners,  and  with  reference  to  the  in- 
debtedness of  the  partnershii),  what  the  right  or  interest  claimed 
amounts  to.  [Fisk  v.  Heirick,  G  Mass.  Rep.  271  ;  Lyndon  s 
Godiam,  1  Gall.  Rep.  367  ;  Church  v.  Knox,  2  Conn  Rer. 
614  ;  Brewster  v.  Hammett,  4  Conn.  Rep.  540,  J 
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-  Thus,  we  discover  that  the  property  of  a  partnership  may  be 
levied  on,  by  exeeulion  against  one  of  the  partners,  and  the  in- 
terest of  that  partner  sold  to  satisfy  it.  Yet  the  law  cautiously 
protects  the  interest  of  the  copartners  and  the  creditors  of  the 
iirm,  by  restraining  the  vendee  under  execution  from  appropria- 
ting the  property  purchased  to  his  own  separate  use,  until  the 
partnership  accounts  are  adjusted,  and  the  demands  of  the  joint 
creditors  either  paid  or  provided  for.  It  is  but  sheer  justice  that 
the  estate  of  a  debtor  should  be  held  liable  to  the  payment  of  his 
debts,  no  matter  how  it  may  be  situated,  giving,  however,  a  pre- 
ference to  creditors  who  have  the  highest  claim  upon  it.  It 
would  be  unjust  if  an  individual  could,  by  investing  his  estate  in 
a  partnership  concern,  defeat  his  separate  creditors  in  the  collec- 
tion of  their  debts  ;  and  it  would  work  quite  as  great  injustice, 
if  the  copartner,  who  had  acquired  an  interest  in  that  estate  by 
the  connection  in  business,  could  be  deprived  of  his  lien  upon  it 
for  balances  due,  or  to  pay  debts.  The  law  as  we  have  stated 
it,  secures  the  rights  of  all,  and  is  established  most  firmly  upon 
authority  as  we  have  already  shown. 

But  the  right  to  attach  a  debt  due  the  partnership,  to  pay  the 
separate  debt  of  a  partner,  rests  upon  different  reasoning  than  that 
which  applies  lo  the  execution  and  sale  of  the  joint  property. 
In  the  latter  case,  the  property  is  not  removed  and  cannot  be  ap- 
propriated 'till  all  liens  upon  it,  growing  out  of  or  relating  to  the 
partnership,  are  discharged — while,  in  the  former  case,  the  judg- 
ment against  the  garnishee,  if  acquiesced  in,  changes  the  right 
of  property  and  divests  the  copartner's  title  to  the  property  at- 
tached. This,  we  have  seen,  cannot  be  done  so  long  as  the  part- 
nership accounts  remain  unsettled,  or  its  debts  unpaid.  In  the 
case  at  bar  no  enquiry  seems  to  have  been  made  into  the  affairs 
of  A.  &  J.  R.  Bell,  so  that  for  any  thing  appearing  to  the  con- 
trary, the  debt  due  by  the  plaintiff  in  error,  may  have  been  re- 
quired to  pay  balances  due  J.  R.  Bell,  or  to  enable  him  to  dis- 
charge the  liabilities  of  the  firm. 

It  remains  but  to  add  that  the  judgment  of  the  circuit  court  is 
reversed  and  the  case  remanded. 
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1.  The  payee  of  a  note,  payable  to  himself,  or  bearer,  is  a  competent  witness  in  a 
suit  by  tlie  bearer,  to  impeach  its  consideration.  The  objection  is  to  iiis  credit, 
not  to  his  competency. 

Error  to  the  County  Court  of  Pickens  county. 

Cochran,  for  plaintiff  in  error. 
Metcalf,  contra. 

ORMOND,  J. — The  question  to  be  decided  in  this  case,  is, 
whether  the  payee  of  a  note  payable  to  one,  or  bearer,  is  a  com- 
petent witness  to  impeach  the  consideration  in  a  suit  by  the 
bearer  against  the  maker. 

This  question  was  formerly  much  agitated  in  England,-  and  in 
many  of  the  States  of  this  Union,  but  the  current  of  decisions 
has  for  a  long  time  been  in  favor  of  the  admissibility  of  a  wit- 
ness so  circumstanced;  such  at  least  has  been  the  decision  of 
this  court,  in  the  case  of  Tod  v.  Stafirord,  (1st  Stewart,  199)  a 
case  precisely  similar  to  this. 

We  are  satisfied  that  such  is  the  law,  and  that  the  objection 
goes  to  the  credit,  and  not  to  the  competency  of  the  witness. 

For  the  error  of  the  court  below,  in  refusing  to  permit  the 
witness  to  testify,  the  judgment  of  the  court  below  is  reversed, 
and  the  cause  remanded. 
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Lewis  v.  Sheffield  &  Co. 

When  a  garnishee  brings  money,  and  other  effects  in  his  hands  into  court,  which 
he  dcpositcs  thcr^  and  denies  all  indebtedness  to  the  defendants;  after  his  dis- 
charge from  the  garnishment,  he  is  not  a  proper  party  to  sue  out  a  writ  of  error, 
if  the  court  makes  an  improper  disposition  of  the  money  and  effects  deposited; 
and  a  writ  sued  out  by  him  will  be  dismissed* 

Writ  of  error  to  the  County  Court  of  Mobile  County. 

THIS  suit  WHS  commeHced  in  the  County  Court  of  Mobile 
county,  by  Sheffield  &  Co.,  who  sued  out  a  garnishee  process 
against  Lewis  as  a  debtor  of  Dubose  &  Kibbe,  who  were  judg- 
ment debtors  to  Sheffield  &  Co.  Lewis  appeared  at  the  velurn 
term  of  the  process,  and  answered:  that  Daniel  Mayland  left  in 
his  hands  two  notes — one  signed  by  J.  Hunley,  dated,  lllh 
March,  183S,  payable  on  the  15th  April,  to  Gaius  Kibbe  for  five 
hundred  dollars,  in  Mississippi  bank  notes — the  other,  signed 
by  D.  B.  Rutherford,  of  the  same  date,  payable  to  the  same 
person,  for  seventeen  hundred  dollars,  in  Mississippi  bank  notes. 
To  this  was  annexed  an  agreement  signed  by  Kibbe,  which  de- 
clared, that  the  note  might  be  discharged  by  paying  sixteen 
hundred  dollars  in  Alabama  bank  notes,  or  with  fourteen  hun- 
dred and  seventy  two  dollars  in  United  States  bank  notes. 
Lewis  gave  a  receipt  for  the  notes  deposited  by  Mayland,  which 
showed  the  deposite  was  made  by  Gaius  Kibbe,  described  the 
note,  and  that  the  money  was  to  be  received  for  him.  Lewis 
further  answered,  that  he  was  instructed  to  send  what  money 
should  be  received,  to  J.  &  F,  Mayland,  of  Mobile.  Five 
hundred  dollars  was  received  by  him  for  J.  Hunley 's  note,  in 
Mississippi  bank  notes.  'I'he  note  on  Rutherford,  he  stated,  was 
then  in  his  possession,  and  with  the  money  in  hand,  was  depos- 
ited in  court,  and  subject  to  its  order.     He  further  answered, 
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that  he  was  garnishecd  about  the  1st  June,  1S3S.  On  the  11th 
of  the  same  month,  Daniel  Mayland  presented  to  the  garnishee, 
the  receipt  signed  by  him,  for  the  notes  deposited  and  request- 
ed the  notes  and  money.  The  receipt  was  assigned  under  date 
of  25th  May,  1838,  to  said  Mayland,  by  Kibbe.  The  garnishee 
denied  any  indebtedness  to  the  defendants  in  execution,  or  that 
he  had  any  effects  belonging  to  them,  in  his  hands.  The 
County  Court  discharged  Lewis  on  his  answer;  and  the  follow- 
ing order  was  made  with  respect  to  the  Mississippi  money  and 
note  deposited  in  court  by  the  garnishee: — "In  this  cause  the 
plaintiifwho  moves  the  court  to  direct  the  Clerk  to  pay  over  lo 
the  plaintiff  the  money  paid  into  the  court  by  Lewis,  the  garni- 
shee, and  he  further  moves  the  court  to  direct  the  Clerk,  to  de- 
liver to  the  Sheriff  the  note  of brought  into  court  by  said 

Lewis,  that  the  same  may  be  sold  by  the  Sheriff,  under  the  rules 
and  regulations  regulating  Sheriff's  sales,  and  that  the  proceeds 
arising  from  said  sale,  be  applied  to  the  satisfaction  of  the  judg- 
ment in  the  case  of  Sheffield  &  Co.  v.  Dubose  &  Kibbe.  Where- 
upon it  is  considered  by  the  court,  that  said  motion  be  granted, 
and  that  the  Clerk  of  this  Court,  deliver  the  monies  and  note 
mentioned  in  said  motion  to  the  proper  person  therein  named." 
Lewis,  the  garnishee  now  prosecutes  thii  writ  of  error  to  re- 
vise this  order. 

Porter,  for  the  plaintiff  in  error. 
Dunn,  contra. 

GOLDTHVVAITE,  J.— The  writ  of  error,  in  this  case  must 
be  dismissed,  as  it  is  improperly  sued  out  by  Lewis,  who  has 
no  interest  whatever  in  revising  the  order  made  by  the  County 
Court.  lie  cannot  be  permitted  to  complain,  that  the  court  act- 
ed erroneously  in  disposing  of  the  note  and  money,  which  he 
voluntarily  placed  at  its  disposition.  If,  as  supposed  by  his 
counsel,  he  is  liable  to  other  persons  for  the  money  and  note 
thus  voluntarily  abandoned,  it  is  not  a  sufficient  reason,  at  his 
instance,  to  revise  this  order.  Whether  the  order  is  of  such  a 
character  as  to  protect  any  person  who  has  converted  the  money 
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or  note,  is  a  question  which  is  not  presentee],  ami  will  not  there 
fore  be  determined. 

Let  the  writ  of  error  be  dismissed. 


GeorgE/&  George  v.  Stockton,  use,  &c. 

1.  Where  the  vendor  of  land,  executes  a  bond,  conditioned  to 'make  title  to  the 
vendee  generally,  and  the  vendee  in  consideration  thereof,  makes  his  promissory 
note  payable  to  the  vendor  on  a  day  certain,  the  failure  to  complete  the  title,  is 
not  an  available  bar  to  an  action  at  law  upon  the  note. 

3.  Where  the  vendor  of  land  has  put  the  vendee  in  possession,  executed  a  bond  for 
title,  and  taken  a  promissory  note  or  other  security,  for  the  purchase  money,  he 
is  entitled  to  recover  at  law,  upon  the  note,  &c.,  so  long  as  the  contract  remains 
uarescinded. 

IN  the  record  of  this  case,  which  is  brought  up,  there  is  nei- 
ther writ,  declaration,  or  any  thing  to  inform  us  what  was  the 
form  of  action.  We  however  learn,  that  it  was  founded  on  a 
promissory  note  for  the  payment  of  four  hundred  dollars,  on  a 
day  certain.  The  consideration  of  the  note  was  a  purchase  of 
forty  acres  of  land,  agreed  to  be  made,  by  the  plaintiffs  in  error, 
of  the  defendant;  and  to  make  title  to  which,  the  defendant 
bound  himself  by  bond,  in  the  penal  sum  of  eight  hundred  dol- 
lars; conditioned  as  iollows:  "The  condition  cf  the  above  obli- 
gation is  such,  that  whereas  the  above  bound  John  C.  Stockton 
has  this  day  bargained  and  sold  lo  the  above  named  James  C. 
George,  the  North  East  quarter  of  Section  thirty-two,  Township 
twenty,  Range  fifteen  West,  in  the  district  of  land  sold  at  Tusca- 


JANUARY  TERM,  1840.  137 

George  &  George  v.  Stockton,  use,  &c. 

loosa,  Alabama,  containing  forty  acres,  be  the  same  more  or  less, 
for  the  sum  of  four  hundred  dollars,  payable  on  the  25lh  day 
of  December  next:  now  if  the  above  bound  John  C.  Stockton 
shall  make,  or  cause  to  be  made,,  to  the  said  James  C.  George,  a 
good  and  equitable  title  to  the  above  described  land,  then  he, 
the  said  James  C.  George,  shall  pay  the  said  sura  of  four  hundred 
dollars,  then  the  above  obligation  to  be  void,  otherwise  to  re- 
main in  full  force  and  virtue." 

The  plaintiffs  in  error,  proved  on  the  trial  in  the  Circuit  Court, 
that  the  note  sued  on,  was  given  in  consideration  of  the  purchase 
of  the  land  described  in  the  bond;  and  that  James  C.  George, 
the  purchaser,  entered  upon,  and  still  retained  the  undisturbed, 
possession  of  the  land. 

The  court  charged  "the  jury  that  if  they  believed  the  word 
then  (which  is  italicized  in  the  condition,  as  set  out  above,) 
was  altered  from  the  word  lohen,  that  the  bond  was  to  be  con- 
sidered as  an  ordinary  bond  for  title;  and  in  that  case,  if  the 
purchaser  still  retained  the  undisputed  possession  of  the  land,  he 
could  not  resist  the  payment  of  the  purchase  money.  *'The 
court  further  charged,  that  if  the  bond  was  understood  as  con- 
tended for  by  the  defendants  (plaintiffs  in  error),  and  that  plain- 
tiff (defendant  in  error),  was  bound  to  tender  titles  before  he 
could  demand  payment  of  the  note,  it  only  operated  as  a  post- 
ponement of  the  day  of  payment,  and  was  not  an  entire  bar  to  a 
recovery."  To  all  of  which  the  plaintiffs  in  error  excepted, 
and  a  verdict  and  judgment  being  rendered  in  favor  of  the  de- 
fendant in  error,  the  plaintiffs  have  prosecuted  a  writ  of  error  to 
this  court. 

The  only  error  assigned  is,  that  the  Circuit  Court  erred  in  the 
instructions  to  the  jury,  as  shewn  by  the  bill  of  exceptions. 

Porter,  for  the  plaintiff. 
Cochran,  for  the  defendant. 

COLLIER,  C.  J.— It  has  been  repeatedly  adjudged  that  the 
vendee  of  real  estate,  who  has  executed  his  note  for  the  payment 
IS 
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of  the  purchase  money  on  a  day  certain,  and  received  from  the 
seller  a  bond  conditioned  to  make  tide  generally,  cannot  sue- 
cessfully  resist  an  action  at  law  on  the  note,  upon  the  ground  that 
no  title  has  been  made':  (Read's  Adm'r.  v.  Cummrngs,  e/  al. 
2  Greenl.  Rep.  82:  Bailey  v.  Clay,  &c.  4  Rand.  Rep.  340.) 
This  principle  rests  upon  a  rule  which  has  been  often  applied  to 
covenants,  viz:  When  the  money  is  to  be  paid  at  an  appointed 
time,  and  the  day  of  payment  is  to  happen,  or  may  happen  be- 
fore the  thing  which  is  the  consideration  of  the  payment  of  the 
money,  is  to  be  performed,  the  performance  of  the  thing  is  not 
a  condition  precedent  to  the  right  to  demand  the  money:  (Thorp 
T.  Thorp;  I  Salk  171:  Jones  v.  Sommerville;  1  Porter  Rep.  457.) 

In  Dow  V.  Tuttle,  (4  Mass.  Rep.  414)  it  was  held  that  if  the 
promisee  of  a  note  payable  at  a  day  certain,  agreed  by  writing 
at  the  time  the  note  was  given,  not  to  demand  payment  of  it 
until  a  certain  time  after  its  maturity,  such  contract  is  a  collater- 
al promise  for  the  breach  of  which,  an  action  would  lie,  if  there 
were  a  legal  consideration.  In  chancery  it  would  be  a  good 
ground  for  an  injunction;  but  it  would  not  be  a  bar  to  an  action 
on  the  note,  when  due  by  the  terms  of  it,  because  it  is  repug- 
nant to  the  note,  and  would  destroy  its  effect.  In  the  case  at 
bar,  no  precise  day  is  prescribed  by  the  bo»d  when  the  vendor 
is  to  perfect  the  vendeee's  title,  yet  a  day  is  fixed  for  the  pay- 
ment of  the  note;  and  an  agreement  that  the  payment  should  be 
postponed  'till  the  title  was  made,  would  be  repugnant  to  the 
terms  of  the  note;  and  upon  the  authority  of  the  case  last  cited, 
does  not  constitute  a  bar  to  the  action  in  a  court  of  law. 

This  court,  under  its  former  organization,  in  Ghrisllan  v. 
Scott,  (I  Stewt.  Rep.  490)  decided,  that  to  let  in  a  defence  at 
law,  against  a  promissory  note  given  for  the  purchase  money, 
there  must  be  an  entire  failure  of  consideration,  or  a  rescission 
of  the  contract  of  purchase.  In  that  case,  the  vendee  had  occu- 
pied and  cultivated  the  land  from  the  time  of  sale  up  to  the  trial, 
which  must  have  been  of  some  benefit  to  him,  and  consequent- 
ly a  valuable  consideration  in  law.  (To  S.  P.  Peden  v.  Moore, 
1.  Stewt.  &  Porter  Rep.  71:  Wilson  v.  Jordan;  3  Stewt.  &  Pqr- 
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ter  Rep.  92:  Howard  v.  Wilham,  et  al.  2  Greenl.  Rep.  390.} 
In  Wade  v.  KiIlough,(3  Stewt.  &  Por.  Rep,  431)  it  appeared 
(hat  the  defendant  executed  a  bond,  conditioned  to  make  title  to 
the  plaintiff  to  a  tract  of  land,  on  the  25lh  December,  1S2S; 
and  the  plaintiff  gave  to  the  defendant  his  promissory  note  for 
the  payment  of  the  purchase  money  on  the  same  day.  An  ac- 
tion having  been  brought  upon  the  note,  the  plaintiff  in  error 
contended  in  his  defence,  that  inasmuch  as  by  the  terms  of  the 
contract,  the  purchase  money  was  to  have  been  paid,  and  a  good 
and  sufficient  title  made  on  the  same  day;  and  the  title  had  not 
been  made,  but  the  vendor  was  incapable  of  making  the  same, 
the  action  could  not  be  maintained.  The  court  was  of  opinion 
that  the  argument  was  not  defensible;  that  the  principles  of  law 
by  which  it  was  attempted  to  sustain  it,  did  not  apply  to  the 
case.  There  the  vendor  had  executed  his  bond  with  covenants, 
and  the  vendee  his  note  for  the  purchase  money:  on  these,  the 
parties  were  entitled  to  their  legal  remedies  against  each  other 
respectively.  Here  is  a  case  decisive  of  the  merits  of  the  de- 
fence set  up  in  the  case  before  us,  and  shows  a  clear  right  ia 
the  defendant  to  his  judgment. 

The  view  we  have  taken  of  the  law,  relieves  us  from  examin- 
ing with  particularity,  the  instructionsof  the  judge  of  the  Circuit 
Court  to  the  jury;  or  from  scanning  with  critical  accuracy,  the 
stipulations  contained  in  the  condition  of  the  bond.  It  is  en- 
tirely immaterial  whether  "then"  be  taken  to  mean  "when,"  as 
insisted  by  the  defendant  in  error,  so  as  to  make  the  payment  of 
the  purchase  money  a  condition  precedent  to  the  right  to  de- 
mand the  execution  of  the  proper  title.  We  place  our  opinion 
upon  the  previous  adjudications  of  this  court,  which  hold,  that 
wliere  the  vendor  has  put  the  vendee  in  the  possession  of  land, 
executed  a  bond  for  title,  and  taken  a  promissory  note,  or  other 
security,  for  the  purchase  money,  he  is  entitled  to  recover  at 
law,  upon  the  note,  if  the  contract  of  sale  remains  unrescinded. 
It  remains  but  to  add  thai  the  judgn:enl  is  affirmed- 
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McGeehee  v.   Hill. 

1.  Where  a  contract  was  entered  into  by  McG.  &  H.,  for  the  sale  and  delivery  by 
the  Ibrmer  to  the  latter,  of  a  quantity  of  Corn  and  Fodder,  "  as  early  next  fall 
as  the  same  may  be  ready  to  house,"  and  the  vendor  offered  to  deliver  one  load 
and  demanded  payment,  which  the  vendee  agreed  to  receive,  but  refused  pay- 
ment until  the  whole  was  delivered — held 

2.  I.  That  a  contract  for  the  delivery  of  a  ponderous  article,  such  as  Corn  and 
Fodder,  is  made  in  reference  to  the  habits  and  means  of  transportation,  com- 
mon in  the  country;  and  when  it  cannot  be  conveniently  delivered  at  one  time 
may  be  delivered  at  different  times,  but  that  payment  cannot  be  demanded  until 
the  whole  is  delivered. 

3.  2.  That  in  a  suit  by  the  vendee  against  the  vendor,  proof  that  the  vendee  had 
property  and  credit  sufficient  to  enable  him  to  raise  money,  and  that  he  could 
have  done  so,  was  sufficient  evidence,  prima  facia,  of  ability  to  pay  at  the  breach 
of  the  contract. 

4.  Parol  evidence  admissible  to  prove  that  the  witness  had  conveyed  his  interest  in 
a  contract  for  the  delivery  of  Corn  and  Fodder,  to  him  in  unconditional  payment 
of  a  debt,  by  a  rehnquishment  in  writing  to  that  effect,  without  producing  the 
writing  or  accounting  for  its  absence. 

Error  to  the  Circuit  Court  of  Montgomery  County. 

THIS  was  an  action  of  trespass  on  the  case  brought  by  the  de- 
fendant in  error  against  the  plaintiff  in  error,  on  an  instrument 
in  the  following  words  : — 

"Articles  of  agreement  entered  into  between  Wm.  W.  Hill, 
of  the  one  part,  and  Abner  McGehee,  of  the  other  part  ;  wit- 
nesseth  that  the  said  McGehee  doth  hereby  obligate  himself  to 
deliver  to  the  said  Hill,  at  his  stables  in  (he  town  of  Montgo- 
mery, five  thousand  bushels  of  good  merchantable  corn,  and  fifty 
thousand  weight  of  good  fodder,  as  early  next  fall  as  the  same 
will  be  dry  enough  to  house  :  unavoidable  accidents  only  excep- 
ted.    Said  Hill  doth  hereby  obligate  himself  to  pay  said  Mc- 
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Gehee,  on  the  delivery  of  said  corn,  fifty  cents  per  bushel,   and 
one  dollar  and  twenty-five  cents  per  hundred  for  said  fodder. 

"ABNER  RIcGElIEE, 
"  W.   VV.  HILL. 

"  27th  January,  1S33." 

To  a  declaration  on  this  agreement,  in  the  usual  form,  the  de- 
fendant pleaded  no7i  assumpsit^  and  that  he  offered  to  deliver 
the  corn  and  fodder,  but  the  plaintiff  refused  to  receive  it.  The 
plaintiff  below  had  judgment. 

On  the  trial  in  the  court  below  a  bill  of  exceptions  was  scaled, 
which  discloses  that  the  plaintiff  below  offered  to  read  the  de- 
position of  one  Todd  Robinson,  which  was  objected  to  on  the 
ground  that  the  deposition  showed  the  witness  was  interested, 
and  that  the  release  spoken  of,  in  the  manner  as  stated  by  the 
witness,  was  the  best  evidence.  The  court  overruled  the  objec- 
tion, to  which  the  defendant  below  excepted. 

The  defendant  below  proved  that  it  was  the  custom  at  the  time 
and  still  i?,  on  delivering  large  quantities  of  corn  and  fodder,  in 
the  town  of  Montgomery,  to  deliver  it  by  wagon  loads,  from 
time  to  time,  until  the  whole  is  delivered  ;  and  that  the  defend- 
ant hauled  a  load  of  fodder  in  September,  1833,  and  offered  to 
deliver  the  same  to  plaintiff,  in  part  performance  of  the  contract, 
at  the  same  time  telling  the  plaintiff  he  had  made  a  bad  crop 
and  did  not  raise  corn  and  fodder  enough  to  comply  with  the 
contract  and  support  his  farm.  Plaintiff  replied  that  he  would 
receive  none  without  the  whole.  Defendant  then  told  him  to 
prepare  to  receive  it,  as  he,  defendant,  wished  to  haul  the  com 
and  fodder  whilst  the  roads  were  good,  but  the  plaintiff  must 
pay  for  it  as  delivered,  load  by  load.  This  plaintiff  refused — 
and  refused  to  pay  for  the  same  until  all  was  delivered  ;  and  did 
not  pay  for  the  load  of  fodder  ,and  therefore,  it  was  not  delivered. 

This  altercation  took  place  forty  yards  from  the  stable  where 
the  corn  and  fodder  were  to  have  been  delivered. 

On  this  testimony  the  court  charged  the  jury  that  by  the  evi- 
dence of  the  custom,  if  so  established  by  the  proof,  that  the 
defendant  could  deliver  the  corn  and  fodder  at  different  times, 
by  wagon  loads,  and  if  he  so  chose  to   deliver  it,   the  plaintiff 
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was  SO  bound  to  receive  it  ;  but  that  if  the  defendant  so  chose  to 
deliver  the  corn  and  fodder,  he  could  not  require  payment  of 
plaintiff  for  any  part  until  the  whole  was  delivered,  and  that 
plaintiff  was  not  bound,  although  he  might  assent  thus  to  receive 
the  corn  and  fodder  and  pay  for  it,  as  it  was  delivered,  load  by 
load.     To  which  charge  the  defendant  excepted. 

The  defendant's  counsel  then  moved  the  court  to  charge  the 
jury  that  in  order  to  entitle  the  plaintiff  to  recover  in  this  suit, 
he  must  prove,  on  his  part,  readiness  and  ability  to  pay  the  money 
at  such  time  as  the  corn  and  fodder  should  have  been  delivered, 
and  that  although  the  jury  might  believe  the  plaintiff  possessed 
property  and  credit  sufficient  to  have  raised  the  money,  that 
was  not  sufficient  proof  of  ability,  but  that  they  should  believe 
the  plaintiff  actually  had  the  money  in  pocket  before  he  could 
recover  in  this  suit.  Which  the  court  refused,  but  charged  that 
if  the  plaintiff  had  properly  and  credit,  and  could  have  raised 
the  money  at  the  time  the  contract  was  to  have  been  performed, 
that  would  constitute  sufficient  readiness  as  to  the  money  to  be 
paid,  and  after  that  proof,  if  defendant  wished  to  discharge  him- 
self Irom  the  non-delivery  of  the  corn  and  fodder,  for  want  of 
funds,  he  must  show  ihe  plaintiff  insolvent  or  otherwise  unable 
to  pay  ;  to  which  charge  and  refusal  defendant  excepted. 

The  matters  of  law  arising  out  of  the  bill  of  exceptions  are 
now  assigned  for  error. 

Dargan,  for  plaintiff  in  error — (cited  4  Porter,  17G  ;  12 
Johnson's  Rep.  209  ;  2  StarUie's  Ev.  454  ;  1  Douglass,  201  ; 
3  H.  «§•  Johns.,  239  ;  Story's  Conflict  of  L.  22G  ;  2  B.  &  Aid. 
746. 

GoLDTHWAiTE,  contra — 1  East  N.  P.  1,  162  ;  15  East  p.  37  ; 
1 1  Eng.  Com.  Law,  256  ;  12  Johns.  Rep.  165  ;  5  Johns.,  178  ;  I 
East,  204  J  2  Bos.  &  P.,  447  ;  1  Stewart's  Rep.  160  ;  15  East, 
55. 

ORMOND,  J. — The  first  point  made  in  the  cause  arises,  out 
of  the  supposed  interest  of  the  witness,  Todd  Robinson,  The 
vvitness  in  his  deposition  slatef,  that  some  time  during  the  fall  of 
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1S33,  he  purchased  i'rom  the  dcfenchuit  in  error  one  half  the 
properly  on  which  liis  stables  stood,  and  at  the  same  time  pur- 
chased an  interest  in  the  contract  for  the  delivery  of  the  corn 
and  fodder,  which  is  the  subject  of  this  suit.  lie  further  states 
in  his  dejiosilion  that  he  has  no  interest  in  the  event  of  the  suil, 
that  he  thinks  his  interest  was  disposed  of  to  C.  Robinson  (for 
whose  use  the  suit  is  brought)  in  the  fall  of  1S3-1.  lie  did  not, 
at  that  time,  make  a  final  release  (o  C.  Robinson  of  his  interest 
in  writing,  but  the  whole  of  his  interest  was  given  up  to  him, 
and  from  that  time  he  has  not  considered  himself  interested.  lie 
made  a  final  relinquishment  to  C.  Robinson,  about  a  year  since 
in  writing.  He  further  stated  that  C.  Robinson  had  made  ad- 
vances for  him  from  time  to  time,  the  exact  amount  of  indebted- 
ness was  not  known  by  either  C.  Robinson  or  himself,  and  that 
this  contract  for  corn  and  fodder,  with  some  other  property,  was 
given  up  in  unconditional  payment  of  said  debts. 

The  witnes*,  though  objected  to,  was  admitted  to  testify,  and 
the  counsel  for  the  plainlUT  in  error,  now  insist  that  as  the  wit- 
ness stated  there  had  been  a  relinquishment  in  writing  given  l)y 
Todd  to  C.  Robinson,  that  the  writing  being  the  highest  evidence 
of  the  fact,  should  have  been  produced. 

This  is  a  rule  of  law,  the  correct  application  of  which,  is  fre- 
quently misunderstood.  The  witness  having  stated  on  his  oath, 
that  he  had  relinquished  all  his  interest  in  the  contract,  was  a 
competent  witness,  though  the  transfer  of  his  interest  was  in 
writing.  The  written  testimony  would  not  have  been  as  con- 
clusive proof  of  the  transfer  as  the  oath  of  the  parly  ;  though  it 
would,  no  doubt  of  itself,  have  been  sufficient. 

The  case,  perhaps,  would  have  been  different  if  a  release  had 
been  given  by  C.  Robinson  to  the  witness  ;  it  might  then  have 
been  contended  that  the  release  must  have  been  produced  or  its 
absence  accounted  for. 

It  is  also  objected  that,  as  the  interest  in  the  contract  was  trans- 
ferred to  C.  Robinson  in  payment  of  an  antecedent  debt, 
if  a  recovery  was  not  had,  the  claim  against  Todd  Robinson 
would  be  revived.  If  it  be  conceded  to  be  true  that  where  a 
note  is  received  in  payment  of  a  precedent  debt,   it   is  no  pay- 
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meiit  if  no  recovery  can  be  had,  yet,  we  do  not  think  the  prin- 
ciple applies  to  this  case.  The  transfer  was  of  a  contract  to  de- 
liver corn  and  fodder  at  a  particular  price;  this  might  or  not  be 
beneficial,  depending  on  the  rise  or  fall  of  the  article  to  be  de- 
livered, and  the  contingencies  of  a  lawsuit;  where  such  a  con- 
tract is  received  in  unconditional  payment  oi  a  precedent  debt, 
there  being  no  fraud  or  false  representation,  it  must  be  understood 
to  be  a  payr«ient  in  any  event.  There  was,  therefore,  no  error 
in  receiving  the  deposition  of  the  witness. 

The  remaing  questions  which  go  to  the  merits  of  the  case  are, 
first,  had  the  defendant  below  a  right  to  demand  payment  for 
each  load  of  corn  and  fodder,  as  it  was  delivered  ? 

Secondly,  what  will  be  sufficient  proof  of  readiness  and  abili- 
ty on  the  part  of  the  plaintiflf  below,  at  the  time  the  corn  and 
fodder  should  have  been  delivered  ? 

This  is  a  question  of  some  difficulty  and  of  great  importance 
to  the  community  from  the  frequency  of  its  occurrence.  It  was 
determined  by  this  court  in  the  case  of  Young  v.  Foster,  7  Por- 
ter, 420,  that  a  contract  for  the  delivery  of  ponderous  articles 
such  as  corn,  must  be  understood  and  expounded  in  reference  to 
the  habits  and  means  of  transportation  common  in  the  country. 
So  in  this  case,  evidence  was  offered  to  show  that  it  was  the 
custom  of  the  country  to  deliver  corn  by  wagon  loads. 

The  argument  of  the  counsel  for  the  plaintiff  in  error  is,  that 
such  being  the  law  it  must  be  considered  as  a  term  of  the  con- 
tract that,  on  the  delivery  of  each  wagon  load,  as  a  part  of  the 
whole,  the  vendor  has  a  right  to  insist  on  payment  of  the  amount 
delivered,  otherwise  it  would  change  the  contract  from  cash  to 
credit,  and  compel  the  vendor  either  to  trust  an  insolvent  man 
or  subject  himself  to  a  suit  for  a  breach  of  the  contract. 

This  is  a  strong  view  of  the  case,  but  it  is  really  more  specious 
than  solid.  No  difficulty  is  ever  found  in  carrying  such  a  con- 
tract as  this  into  effi^ct,  except  in  cases  where  between  the  mak- 
ing and  execution  of  a  contract  there  has  been  a  rise  or  fall  in 
the  price  of  the  article  ;  then  it  some  times  happens  that  the 
losing  party  casts  about  for  some  means  of  evading  his  contract. 
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It  must  have  been  foreseen  at  the  making  of  this  contract,  that  it 
could  not  be  performed  at  one  time,  as  it  would  take,  at  least, 
one  hundred  wagons  to  deliver  the  corn  alone,  and  as  the  diffi- 
culty now  suggested  was  not  guarded  against,  we  must  presume 
the  parties  were  willing  to  abide  by  the  law  applicable  to  such 
cases. 

The  contract  is  entire,  yet  the  result  would  be  if  the  argu- 
ment of  the  plaintiff  in  error  is  correct  that  one  hundred  suits 
might  grow  out  of  it,  for  it  will  legitimately  follow  that  if  the 
vendor  has  a  right  to  demand  payment  for  each  particular  parcel 
deliveied,  that,  on  refusal  to  pay,  he  would  have  a  right  of  action. 
No  evil  which  could  be  imagined  to  flow  from  the  contrary  doc- 
trine would  be  so  great  as  this,  and  against  which  evils,  if  any 
exist,  the  contracting  parties  could,  always,  by  their  contract, 
provide. 

The  right  to  deliver  the  whole  amount  by  parcels  flows  from 
the  necessity  of  the  case,  and  is  for  the  benefit  of  the  vendor;  as 
otherwise  there  could  be  no  delivery.  But  this  permission  can- 
not change  the  nature  of  the  contract,  so  as  lo  make  many  out 
of  one.  The  Corn,  when  deposited  there  in  parcels,  would  be 
the  property  of  the  vendor  until  the  whole  was  ready  to  be  de- 
livered, when  the  right  to  demand  payment  would  accrue. 

There  was,  therefore,  no  error  in  the  charge  of  the  court  on 
this  point. 

In  reference  to  the  remaining  point  in  this  case,  all  the  author- 
ities agree,  that  in  an  action  for  a  breach  of  a  contract  of  this  de- 
scription, either  party,  to  recover  of  the  other,  must  aver  and 
prove  an  ability  and  willingness  to  perform  his  part  of  the  con- 
tract; but  what  shall  constitute  that  ability  on  the  part  of  the  ven- 
dee is  not  so  clearly  defined. 

On  the  part  of  the  plaintiff  in  error  it  is  contended,  that  the 

defendant  in  error,  to  entitle  himself  to  call  for  a  performance  of 

the  contract  from  the  plaintiff  in  error,  must  show  that  he  had 

the  money  in  his  pocket  at  the  time  the  contract  should  have 

been   performed,  and,  although  he  might  have   property  and 

credit  sufficient  to  enable  him  lo  raise  the  money,  that  would 
19 
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not  enable  him  to  recover.  In  support  of  this  position,  the 
case  Ranson  v.  Johnson  &  East,  Rep.  203,  is  cited. 

That  was  an  action  for  a  breach  of  cantract  in  failing  to  deliver 
on  demand  a  quantity  of  malt.  The  only  question  before  the 
court  was,  whether  a  tender  was  necessary  to  satisfy  the  aver- 
ment of  readiness  and  ability  to  pay.  'J'he  court  held  that 
it  was  not.  Lord  Kenyon,  says^:  "  to-  be  sure,  under  this  aver- 
ment the  plaintiff  must  have  proved  that  he  was  prepared  to  ten- 
der and  pay  the  money  if  the  defendant  had  been  ready  to  have 
received  it  and  to  have  delivered  the  goods."  This  remark  must 
be  understood  in  reference  to  the  case  which  was  to  deliver  the 
goods  on  request.  As  in  sueb  a  case  the  vendee  could  not  en- 
force the  contract  without  a  demand  and  proof  of  ability  to  pay, 
it  would  seem  entirely  reasonable,  that  his  ability  to  pay  at  that 
instant  ot  time  should  be  shown,  if  the  vendor  had  been  ready 
io  deliver  the  goods. 

The  contract  in  this  case  was  to  **^deliver  the  corn  and  fodder 
as  early  next  fall  a&  the  same  will  be  dry  enough  to  house,  un. 
avoidahle  accidents  only  excepted."  It  is  obvious,  considera- 
ble latitude  was  given  to  the  vendor  in  the  delivery  of  the  corn, 
extending  over  a  considerable  space  of  time.  Was  it  necessary, 
that  during  all  this  time,  the  vendee  should  have  kept  the  mo- 
ney rn  his  pocket  to  pay  for  the  corn  whenever  an  offfer  .should 
be  made  to  deliver  it.''  The  law,  in  recyuiring  proof  of  ability  ir> 
such  cases  as  this,  is  to  prevent  either  party  from  taking  advan- 
tage of  a  breach  of  contract,  whicfe  he  himself  was  not  able  to 
comply  with;  and  yet,  if  the  law  were  thus  to  be  settled,  a  man. 
of  undoubted  abiJity  t£>  comply  with  his  contract  in  point  of  fact, 
would  in  theory,   be  held  incompeten>t. 

The  law  is  practical,,  and  does  not  require  any  thing  to  be 
done  wh-icb  the  common  sense  of  mankitid  would  reject  as  an 
absurdity.  Let  ds  bring  it  to  this  test — during  the  fall  of  the 
year  in  which  the  articles  were  to  have  been  delivered,  the 
plaintiff  in  error,  after  some  altercation  between  him  and  the  de- 
fendant in  error,  told  him  to  prepare  to  receive  the  corn  and 
fodder  as  he  wished  to  deliver  it  whilst  the  roads  were  good,  but 
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that  he  must  pay  for  it  as  deliverecl,  !oad  by  load;  this  the  de- 
fendant in  error  refused  to  do,  and  refused  to  pay  for  the  load 
of  corn  then  offered  lo  him  on  thai  condition.  This  must  be 
considered  as  it  doubtless  was  intended  by  the  plaintiff  in  error, 
to  be  a  refusal  to  comply  with  the  contract  except  on  these  terms; 
and  a  right  of  action  accrued  to  the  defendant  in  error,  if  he 
was  then  able  and  willing  to  comply  with  the  contract. 

'i'he  counsel  for  iho  plaintiff  in  error,  maintains  that  the  only 
test  of  this  ability  would  be  having  the  money  then  in  his  posses^ 
{•ion.  I3ut  would  not  his  ability  be  just  as  cerfain  if  he  had  the 
money  in  Bank,  subject  to  his  check,  or  in  the  hands  of  a  friend 
subject  to  his  order  or  demand,  or  to  go  further,  if  the  property 
in  his  possession,  and  his  credit  in  the  community  were  such 
that  he  could  have  proni|)lly  raised  the  money  to  meet  his  en- 
gagement, would  it  not  be  a  certainty  in  a  moral  point  of  view, 
as  positive  as  the  other. 

The  jury  who  would  have  to  pass  on  the  question  could 
not  well  be  mistaken  in  the  matter.  It  is  one  of  those  questions 
relating  to  the  common  business  of  lite  in  which  they  could  not 
well  err,  and  in  which  it  is  very  improbable  they  would  do  in- 
justice; whilst  on  the  other  hand,  to  require  as  evidence  of 
ability,  the  test  proposed  by  the  counsel  for  the  Plaintiff  in 
error  would  iVequenlly  work  great  injustice.  We  therefore 
conclude  there  is  no  error  in  the  charge  of  the  court,  *Hhat  if  the 
plaintiflf  had  property  and  credit,  and  could  have  raised  the  mo- 
ney at  the  time  the  contract  was  to  have  been  performed,  that 
would  constitute  sufiicient  readiness  as  to  the  money  to  be  paid." 

It  may  be,  that  in  such  a  case  as  that  of  Ranson  &  Johnson  I. 
East,  referred  to,  where  either  party  may  entitle  himself  to  aa 
action  by  maliing  a  demand  of  the  other  and  offering  to  per- 
form, ihat  he  must  show  his  ability  then  to  perform;  but  that  is 
not  the  present  case,  and  it  is  not  necessary  now  to  express  an 
opinion  on  it. 

Let  the  judgment  be  affirmed. 
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The  Branch  of  the  Bank  of  the  State  of  Alabama  at 
Montgomery  v.  Knox  &  Co. 

1.  If  a  Bank  is  authorized  bj'  its  charter  to  receive  money  on  dcpositc,  Qucrc, 
whether,  under  tliis  power,  it  may  not  lawfully  undertake  to  collect  moneys  on 
all  negotiable  commercial  securetics,  when  no  other  act  is  necessary  to  be  done 
than  to  forward  the  securities  to  their  place  of  payment,  and  demand  jfnd  receive 
the  money. 

2.  When  a  Bank  is  authorized  by  its  charter,  to  deal  in  bills  of  exchange  and  dis- 
count notes  made  negotiable  and  payable  at  the  Bank,  with  two  or  more  good 
and  sufficient  securities,  it  may,  under  this  power,  undertake  to  collect  bills  of 
exchange  on  other  places;  the  restriction,  if  one  is  imposed  by  these  terms,  only 
extends  to  promissory  notes. 

3.  If  a  Bank  receives  a  bill  for  collection,  and  omits  to  present  it  at  the  proper 
time  and  place,  for  payment,  and  a  loss  is  sustained  in  consequence  of  this  omis- 
sion, the  Bank  is  liable  to  the  extent  of  the  loss. 

4.  If  the  owner  of  a  bill,  on  which  the  remedy  has  been  lost  by  the  neglect  of  a  Bank 
or  its  officers,  withdraws  it  from  the  custody  of  the  Bank,  he  does  not  thereby 
waive  his  action  against  the  Bank,  nor  will  the  pursuit  of  any  of  the  parties  dis- 
charge  the  Bank  from  the  liabihty  to  answer  for  its  negligence. 

Writ  of  error  to  the  Circuit  Court  of  Montgomery  County. 

ACTION  of  assumpsit,  for  not  collecting  a  bill  of  exchange. 
The  declaration  states  that  the  Bank  undertook  the  collection  of 
the  bill,  and  to  make  the  necessary  demand  of  payment  at  the 
time  and  place  when  and  where  the  same  was  due.  The  breach 
assigned  is,  that  the  Bank  omitted  to  present  it  for  payment, 
whereby  the  amount  was  wholly  lost  to  the  plaintifls.  Demur- 
rer to  the  declaration.  This  was  overruled;  and  the  Bank  then 
pleaded  non-assumpsit;  on  which  issue  a  verdict  was  found, 
and  judgment  rendered  for  the  plainfifTs. 

At  the  trial  it  was  proved,  that  it  was  usual  for  the  Bank  to  re- 
ceive bills  payable  in  Mobile,' for  collection,  and  that  the  rate  of 
exchange  between  Montgomery  and  Mobile,  was  from  one-fourth 
to  one-half  per  cent,  j  that  the  Bank  had  an  officer,  whose  duty 
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it  was,  to  send  forward  the  paper  received  for  collection;  that 
this  officer  neglected  to  transmit  the  bill  deposited  by  the  plain- 
lifis  for  collection,  by  which  neglect  the  endorser?  were  dis- 
charged; that  the  endorsers  were  solvent,  but  the  drawer  and 
acceptor  were  totally  insolvent;  that  two  or  tliree  weeks  before 
the  trial,  the  plaintifl's  agent  had  received  the  bill  from  the  Bank 
and  handed  it  to  the  plaintiff's  attorney:  and  that  the  Bank 
oflicer  had  given  bond  to  the  Bank  for  the  faith.^ul  performance 
of  his  duty.  On  this  state  of  proof,  the  court  charged  the  jury: 
That  if  they  believed  the  Bank  received  the  bill  lor  collection 
in  conformity  to  its  usage,  it  was  bound  to  use  due  diligence  to 
insure  its  collection;  and  if,  by  its  negligence,  the  endorsers 
were  discharged,  and  the  bill  became  worthless  to  the  plainlifTs, 
they  were  entitled  to  recover. 

The  defendant  requested  the  Court  to  charge  the  jury: 

1st.  That  the  Bank  had  no  power  to  receive  the  bill  for  collec- 
tion, and  therefore  it  was  not  liable: 

2d.  That  if  the  Bank  appointed  a  competent  officer  to  receive 
and  attend  to  the  collection  of  paper  deposited  for  that  purpose, 
the  bank  was  not  liable: 

3d.  That  if  the  plaintifTs  received  (he  bill  from  the  Bank  after 
the  neglect,  this  circumstance,  unexplained,  authorized  the  pre- 
sumption, that  the  plaintiffs  had  waived  the  neglect.  These  in- 
structions were  refused,  but  the  court  informed  the  jury,  that 
if  the  bill  of  exchange  was  withdrawn  from  the  Bank,  and  han- 
ded to  the  plaintiff's  attorney,  to  be  used  at  the  trial  of  the  suit, 
this  act,  by  itself,  did  not  amount  to  a  waiver  of  the  neglect. 

The  defendant  excepted;  and  the  assignment  of  errors  opens 
the  demurrer  as  well  as  the  several  questions  arising  out  of  the 
instructions  given  and  refused. 

Geo.  Goldtiiwaite,  for  the  plaintiff  in  error — relied  on  two 
points  to  reverse  the  judgment: 

1st.  That  the  Bank  is  not  authorized  by  its  charter,  to  make 
such  a  contract  as  declared  on: 

2d.  That  Knox  &.  Co.  waived  their  action  against  the  Bank, 
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by  withdrawing   the  bill   from  its  custody;  at  least,  this  matter 
should  have  been  loft  with  the  jtiry. 
Dargan,  contra. 

GOLrTHWAITE,  J.— 1.  We  will  not  stop,  at  this  time, 
to  examine  how  far  it  is  consistent  with  the  rules  of  law,  to  al- 
low a  corporatit)n  to  discharge  itself  from  the  consequences  of  a 
breach  of  a  contract  lawful  in  itself,  and  in  no  wise  prohibited, 
under  the  allegation  of  a  want  of  capacity  to  enter  into  the  en- 
gagement. This  is  a  most  important  question;  but  it  does  not 
necessarily  arise  in  this  case,  if  the  contract  disclosed  in  the  de- 
claration is  warranted  by  the  charter  of  the  Bank,  and  this  we 
think  will  be  apparent,  on  a  very  brief  examination. 

The  Bank  is  specially  authorized  to  receive  ir.oneys  on  de- 
posit, and  pay  the  same  out  to  order,  free  of  expense.  It  is 
notorious,  that  the  deposits  in  a  Bank  are,  often  times,  the  foun- 
dation of  its  issues  in  bills,  and  are,  perhaps,  as  legitimately  so, 
as  any  other  that  exists,  except  a  specie  capital.  It  is  equally 
notorious,  and  was  so  when  thisc'harter  was  created,  that  all  sim- 
ilar institutions  in  this,  and  in  other  countries,  undertake  the  col- 
lection of  all  kinds  of  negotiable  commercial  securities,  as  a  means 
to  increase  their  deposits,  and  to  afford  facilities  for  exchange. 
It  is  not  then  unreasonable  to  conclude,  that  when  the  Bank  was 
authorized  to  receive  money  on  d&posit,  the  legislature  contem- 
plated that  it  should  be  allowed  to  use  the  necessary  means  to 
eflect  the  end.  We  cannot  doubt  that  the  Bank  would  be  au- 
thorized to  receive  a  deposit  in  Mobile,  or  elsewhere,  if  permit- 
ted by  the  local  law;  and  it  cannot  be  said  that  any  substantial 
difference  exists  between  the  receiving  of  a  deposit  at  that  place 
and  collecting  a  bill  payable  there,  when,  after  collection,  the 
money,  for  the  time  at  least,  is  a  deposit.  We  therefore  incline 
to  believe  that  an  authority  to  collect  all  kinds  of  negotiable  com- 
mercial securities  may  be  deduced  from  the  power  to  receive 
money  on  deposit,  when  no  other  act  is  necessary  to  be  per- 
formed, than  to  forward  the  securities  to  their  place  of  payment, 
and  demand  and  receive  payment. 

3.  The  Bank  is  likewise  authorized  to  deal  in  bills  of  ex- 
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change,  and  discount  7iotes,made  negotiable  and  payable  at 
the  Bank,  ivith  tivo  or  more  good  and  sufficient  securities. 
It  has  been  argued,  that  the  restriction  implied  in  this  clause, 
extends,  as  well  to  bills  of  exchange  as  to  promissory  notes. 
It  is  evident  that  this  idea  cannot  be  supported,  because  a  bill  of 
exchange  in  any  other  place  than  Montgomery  could  not  be 
n^Vide payable  at  the  Bank;  and  it  would  be  absurd  to  suppose 
that  the  IVaincrs  of  the  charter  contemplated  only  the  purchase 
of  bills  payable  at  that  place.  The  restriction,  if  one  is  to  be 
implied,  certainly  extends  no  further  than  to  promissory  notes. 
It  will  be  seen,  that  the  authority  given  is  not  restricted  to  the 
buying  or  selling  of  bills  of  exchange.  The  Bank  is  authorized 
to  deal  in  bills,  &c.  This  means  "to  act  between  two  persons;" 
"to  intervene;"  "to  have  to  do  with. ^^  This  power  necessari- 
ly extends  to  all  transactions  with  bill's  of  exchange,  which  are 
in  themselves  lawful  and  considered  by  the  Bank  as  expedient 
to  enable  it  to  transact  its  business  or  increase  its  profits.  It 
might  and  frequently  would  be  very  important  for  a  Bank  to 
collect  the  same  bills  which  it  would  be  hazardous  to  purchase, 
either  from  the  risks  attending  the  course  of  trade,  or  because 
\he  solvency  of  the  parties  might  be  questionable.  To  receive 
them  thus,  would  be  important,  whenever  it  became  necessary 
to  import  specie,  or  to  provide  a  fund  at  a  distant  place.  These 
illustrations  we  consider  sufficient  to  show  that  the  dealing  in 
bills,  is  not  necessarily  a  purchase,  but  that  it  also  includes  the 
taking  of  them  for  collection. 

3.  Having  shown  that  the  Bank  is  authorized  to  deal  in  bills 
of  exchange,  for  the  purpose  of  collecting  them,  it  follows  as  a 
matter  of  course,  that  the  manner  of  this  collection  is  the  lawful 
subject  of  contract  between  the  Bank  and  the  owner  of  the  bills, 
and  that  it  is  responsible  for  a  breach  of  its  engagements  in  mat- 
ters of  this  kind,  as  in  all  other  cases  in  which  it  is  empowered 
to  act  J  and  if  in  the  usual  course  of  business  it  has  undertaken  to 
collect  a  bill,  and  has  omitted  to  present  it  at  the  proper  time 
and  place,  whereby  a  loss  is  sustained  by  the  owner;,,  the  Bank 
is  liable  to  the  extent  of  the  loss. 
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4.  The  Bank  certainly  did  not  acquire  a  property  in  the  bill 
by  its  omission  to  make  the  necessary  demand  for  pa)'ment.  It 
belonged  to  Knox  &  Co.  in  precisely  the  same  manner  after  the 
negligent  omission,  as  it  did  before.  It  might  be,  that  they 
could  enforce  their  remedy  against  some  part}'  to  the  bill;  and 
in  that  event,  they  might  not  wish  to  proceed  against  the  Bank. 
If  they  had  even  pursued  a  remedy  and  without  success,  it  would 
be  most  unreasonable  to  consider  this  pursuit  as  a  waiver  of  the 
right  ol  action  against  the  Bank  for  its  negligence.  Knox  &  Co. 
being  the  owners  of  the  bill,  were  entitled  to  its  possession,  nor 
did  the  delivery  of  it  to  them,  in  any  manner  destroy  their  claim 
against  the  Bank.  If  the  money  was  collected,  or  could  have 
been  collected,  by  the  use  of  proper  diligence,  from  any  party 
to  the  bill,  the  injury  would  be  little  if  any:  if  a  part  only  could 
be  collected,  the  Bank  was  chargeable  only  for  the  residue.  If 
the  parties  were  subsequently  discharged  by  Knox  &  Co.  or  if 
the  amount  of  the  bill  had  been  lost  subsequently  to  the  negli- 
gent omission  of  the  Bank,  by  their  improper  conduct,  this 
would  be  matter  defence  to  show  that  the  injury  had  not  been 
caused  by  the  Bank.  And  even  after  judgment  against  the 
Bank  and  a  satisfaction,  it  could  compel  Knox  &  Co.  either  to 
transfer  the  bill,  or  coerce  the  parties  yet  liable  on  it  (if  they 
should  hereafter  become  solvent)  for  the  benefit  of  the  Bank. 
We  therefore  cannot  perceive  how  the  receipt  of  the  bill  by  its 
owners,  could,  under  any  circumstances,  operate  as  a  waiver  of 
their  right  of  action.  Be  this  as  it  may,  there  is  no  ground  for 
pretence  that  this  action  was  waived,  for  it  was  commenced,  and 
nearly  at  the  trial  term  the  bill  was  taken  from  the  Bank  to  be 
used  as  evidence  in  this  cause. 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed. 
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Ledtard  v.  Manning. 

1.  An  appellate  court  will  not  reverse  a  judgment,  because  there  is  a  demurrer  in 
the  record  to  the  defendant's  plea,  (of  which  no  disposition  appears,)  where 
there  has  been  a  trial  by  jury. 

2.  No  technical  words  are  required  to  make  a  stipulation  either  a  condition  pre- 
cedent or  subsequent.  Nor  is  the  place  assigned  to  a  clause  in  a  contract  im- 
portant, smce  its  construction  is  determined  mainly  by  the  nature  of  the  transac- 
tion. 

3.  Where  the  vendee  promised  in  writing,  to  pay  to  the  vendor  of  land,  a  sum  of 
money  on  a  day  certain,  provided  the  latter  would  make  him  a  satisfactory  deed 
"  for  two  lots"  when  the  money  was  paid,  it  was  held  that  the  stipulations  of  the 
parties,  contemplated  a  simultaneous  performance  ;  and  that  neither  could  main- 
tain an  action  against  the  other,  without  showing  performance,  or  an  offer  to 

perform,  or  at  least,  a  readiness  to  perform. 

THE  defendant  in  error  brought  an  action  of  assumpsit 
against  the  plaintiff  in  the  circuit  court  of  Pickens,  on'a  writing, 
dated  the  twenty-third  day  of  November,  1836,  by  which  the 
plaintiff  in  error  promised  the  defendant  to  pay  to  him  on  the 
twenty-fifth  day  of  December,  eighteen  hundred  and  thirty-eight 
the  sum  of  five  hundred  and  eighty-two  dollars  and  fifty  cents, 
<'  Provided''^  he  would  make  to  him  (the  plaintiff)  "  a  satisfac- 
tory deed  of  two  lots  of  land,  in  the  town  of  Vienna,"  which 
lots  were  purchased  of  the  defendant  in  error  by  the  plaintiff. 
The  declaration  avers  that  the  defendant  in  error  did  make  and 
tender  to  the  plaintiff  a  general  warranty  deed  to  the  lots,  and 
demanded  of  him  payment  of  the  money  agreed  by  the  writing 
lo  be  paid,  and  concludes  with  a  statement  of  a  legal  liability  and 
promise. 

The  plaintiff  in  error  pleaded  :  1.  «o;z  assumpsit:  2,  That  the 
defendant  in  error  did  not,  before  the  commencement  of  the  suit, 
tender  to  the  plaintiff  a  deed  lo  the  Uvo  lots  of  land  in  the  towa 
of  Vienna,  referred  to  in  the  note.  On  the  first  plea,  issue  was 
joined.  To  the  second  there  was  a  demurrer,  of  which  no  notice 
20 
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seems  to  have  been  taken,  but  the  case  was  tried  by  a  jury,  who 
returned  a  verdict  for  the  defendant  in  error. 

On  the  trial  a  bill  of  exceptions  was  taken  by  the  plaintiff  in 
error,  from  which  it  appears  that,  after  the  defendant  in  error  had 
read  to  the  jury  the  writing  declared  on,  he  introduced  a  witness 
to  prove  that  he  had  tendered  a  deed  to  the  two  lots  referred  to 
in  the  writing,  before  the  commencement  of  the  suit,  which  evi- 
dence was  excluded  on  objection  by  the  plainliiT,  but  the  court 
permitted  the  defendant  in  error  to  prove  that  he  had  verbally 
offered,  before  the  action  was  commenced,  to  make  title  to  the 
lots,  if  he  (the  plaintiff)  would  pay  him  the  amount  expressed  irk 
the  writing.  The  defendant  in  error  did  not  prove  that  he  had 
offered  to  the  plaintiff  an  abstract,  or  memorandum  of  titles — 
proof  being  adduced  to  show  that  the  defendant  in  error  was  in 
possession  of  the  lots  ;  the  evidence  here  closed. 

The  counsel  for  the  plaintiff  in  error  moved  the  court  to  in- 
struct the  jury,  that  the  defendant  could  not  recover,  unless  he 
had  tendered  to  the  plaintiff  in  error,  a  deed  to  the  lots  to  be  ex- 
ecuted, or  an  abstract  of  titles.  Which  instruction  the  court  re- 
fused to  give,  but  instructed  the  jury  that  the  certificate  referred 
to  in  the  writing,  was  enough  to  advise  the  defendant  (plaintiO' 
in  error)  of  the  Nos.  of  the  lots,  and  that  by  the  terms  of  the 
■writing,  the  plaintiff  (defendant  in  error)  was  not  compelled  to 
prove  an  offer  on  his  part  to  make  titles.  That  by  the  writing 
the  defendant  [plaintiff  in  error]  could  only  demand  titles  on 
payment  or  tender  of  the  money,  and  that  he  should,  at  the  same 
time,  tender  such  a  deed  as  he  would  be  willing  to  receive.  To 
all  which  the  plaintiff  in  error  excepted,  etc. 

The  judge,  in  his  charge  to  the  jury,  refers  to  a  certificate  to 
■which  no  allusion  is  made  in  the  writing.  After  promising  to 
pay  the  money  at  the  appointed  day,  the  writing  proceeds  as  fol- 
lows : — "  provided  he  [Manning]  gives  me  a  satisfactory  deed 
of  two  lots  of  land  in  the  town  of  Vienna,  bought  of  him  this 
day,  as  per  receipt  of  above  date,  when  the  note  above  is  paid." 
The  receipt  was  evidently  intended  by  the  judge  when  he  spoke 
of  a  certificate. 
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The  plaintiff  in  error  seeks  to  reverse  the  judgment  of  the  cir- 
cuit court.  First — Because  the  demurrer  interposed  to  his  second 
plea,  was  not  disposed  of.  Second. — Because  the  court  refused 
to  charge  the  jury  as  requested,  and  erred  in  the  charges  girea 
to  them. 

Peck  &  Clark,  for  the  plaintiff. 

No  COUNSEL,  appearing  for  the  defendant. 

COLLIER,  C.  J.— 1.  In  Wheeloek  v.  Fitch,  [3  Porter^s 
Rep.  387,]  it  was  held  to  be  error  to  try  a  case  as  on  issue  join- 
ed, when  there  was  a  demurrer  in  the  record  to  the  plea,  which 
did  not  appear  to  have  been  disposed  of.  But  this  case  has  been 
overruled  by  a  late  adjudication,  and  it  is  now  settled  that  after 
a  trial  by  jury,  the  demurrer  will  be  considered  as  waived,  and 
the  parties  understood  to  have  gone  to  trial,  without  requiring 
an  issue  to  be  made  up.  This  view  being  decisive  of  the  first 
point,  we  are  relieved  from  the  necessity  of  enquiring  whether 
the  declaration  and  the  second  plea  are  sufficient  in  law. 

2.  In  Jones  v.  Sommerville  [1  Porter's.  Rep.  437,]  the  differ- 
ent kinds  of  covenants  are  stated,  as  well  as  the  rules  by  which 
it  may  be  ascertained,  to  which  class  each  particular  covenant 
may  be  assigned.  The  rules  by  which  the  reciprocal  obligations 
and  duties  of  corenantors  are  determined,  apply  with  all  force 
to  parol  contracts,  and  upon  this  hypothesis  we  will  consider  the 
stipulations  of  the  parties. 

There  are  no  technical  words  in  a  contract  required  to  mako- 
a  stipulation  either  a  condition  precedent  or  subsequent,  nor  does 
it  depend  upon  the  place  which  is  assigned  to  a  clause  in  the  con- 
tract, so  that  it  operates  as  a  proviso  or  stipulation,  for  the  same 
words  have  been  construed  as  eitiier  the  one  or  the  other,  accord- 
ing to  the  nature  of  the  transaction*  Tiie  contradictions  in  the 
interpretation  of  contracts  to  be  found  in  the  books,  have  not 
proceeded  from  a  denial  of  the  principle,  but  from  its  misappli- 
cation in  the  particular  case  adjudged. 

Covenants  are  said  to  be  independent,  when  a  day  is  appointed 
for  the  payment  of  money  by  the  defendant,  or  for  the  doing  of 
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any  other  act  by  him,  and  such  day  is  to  happen  before  the  thing, 
which  is  the  consideration  of  the  defendant's  covenant,  was  to 
be  performed  ;  because  there  it  would  appear  that  the  defendant 
relied  upon  his  remedy,  and  did  not  intend  to  make  the  plain- 
tiff's performance  a  condition  precedent.  (1  Porter's  Rep. 
457.)  Let  us  examine  the  contract  of  the  parties  in  reference 
to  this  rule.  The  plaintiff  in  error  promises  to  pay  to  the  de- 
fendant a  sum  of  money  on  a  day  certain  ;  provided  the  latter 
will  make  him  a  satisfactory  deed  for  two  lots,  the  consideration 
of  the  plaintiff's  promise,  when  the  money  is  paid.  Here  the 
time  fixed  for  the  payment  of  the  money  cannot  arrive  previous 
to  that  on  which  the  stipulation  for  titles  may  become  absolute. 
The  one  promise,  we  infer  from  the  contract,  forms  the  entire 
consideration  for  the  other,  and  the  payment  of  the  money,  or 
the  offer  to  pay  it,  would  have  invested  the  plaintiff  in  error  with 
a  right  of  action  against  the  defendant,  if  he  had  refused  to 
make  a  title  to  the  lots.  If  this  view  be  correct,  and  we  think 
it  indisputable,  the  stipulations  of  the  parties  cannot  be  regarded 
as  independent. 

Whenitwo  acts  are  to  be  done  at  the  same  time  on  a  day  named, 
or  generally  by  the  opposite  parties,  neither  can  maintain  an  ac- 
tion without  showing  performance,  or  an  offer  to  perform,  or  at 
least,  a  readiness  to  perform,  though  it  was  uncertain  which  of 
them  was  bound  to  do  the  first  act.  So  where  there  are  mutual 
promises,  yet  if  one  be  the  consideration  of  the  other,  then  the 
plaintiff's  performance  must,  in  general,  be  averred  and  proved. 
If,  however,  it  is  apparent  that  the  defendant  relied  rather  on  the 
mere  promise  than  its  actual  performance,  it  will  be  unneces- 
sary to  aver  performance.     (1  Chitty's  PI.  310  to  315.) 

In  the  case  at  bar,  it  is  clear  that  neither  party  relied  on  the 
mere  promise  of  the  other,  or  that  the  plaintiff  in  error  intended 
to  part  with  his  money  until  the  defendant  was  ready  and  willing 
to  make  a  title.  The  circumlocution  employed,  obviously  from 
the  greater  caution,  indicates  that  the  parties  contemplated  a  si- 
multaneous performance  of  their  respective  stipulations.  This 
conclusion  is  not  opposed  by  these  words  <<  when  the  note  above 
Us  paid/'  introduced  at  the  conclusion  of  the  contract.     They 
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do  not  amount  to  a  promise  on  the  part  of  the  plaintiff  in  error 
to  part  with  his  money,  without  receiving  in  return  a  title  to  the 
lots.  The  common  sense  as  well  as  a  technical  interpretation 
of  the  contract  is  opposed  to  such  an  idea. 

The  charge  of  the  circuit  court  to  the  jury  is  at  variance  with 
the  opinion  we  have  expressed,  and  consequently  the  judgment 
is  reversed  and  the  case  remanded. 


McCrory  v.  Smith. 

1.  On  appeal  from  the  judgment  of  a  Justice  of  the  Peace,  the  trial  is  had  de  novo. 
On  the  merits  of  the  case,  it  is  therefore,  error  to  quash  the  proceedings  for  a 
defect  in  the  warrant. 

Error  to  the  County  Court  of  Pickens  County. 

THE  plaintiff  in  error  commenced  suit  before  a  justice  of  the 
peace,  and  obtained  judgment.  This  judgment  the  defendant 
carried  by  certiorari  to  the  county  court  of  Pickens  county, 
where  the  warrant  of  the  justice  was  quashed,  because  the  name 
of  the  plaintiff  did  not  appear  in  the  body  of  the  summons.  The 
warrant  was  endorsed  "J.  M.  McCrory  v.  D.  Smith."  The 
plaintiff  filed  his  statement  commencing  in  these  words,  "J.  M. 
McCrory,  alias,  James  M.  McCrory,  complains  of  David 
Smith." 

There  are  now  five  other  cases  like  the  present,  except  that 
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the  name  of  the  plaintiff  in  the  warrant  is  staled  to  be  "J.  M. 
McCrory." 

This  writ  of  error  is  pro?ecntetl  from  the  judgment  of  the 
court  in  quashing  the  warrant,  which  is  now  assigned  for  error. 

Cochran,  for  plaintiff  in  error. 

ORMOND,  J. — Without  an  examination  of  the  question, 
whether  the  defects  in  the  warrant  of  the  justice,  were  such  as 
would  in  any  case  have  authorized  the  court,  after  an  appearance, 
to  quash  the  proceedings — it  should  not  have  been  done  in  this 
case.  When  a  case  is  carried  by  appeal  or  certiorari  from  the 
Judgment  of  a  justice  of  the  peace,  to  a  superior  court,  no  de- 
fence can  be  made,  which  does  not  go  to  the  merits  of  the  case; 
as  the  statute  requires  the  proceedings  to  be  had  de  novo  accord- 
ing to  the  equity  and  justice  of  the  case,  without  regarding  any 
defect  in  the  warrant  or  other  proceedings.     Aik.  Dig.  261. 

It  was,  therefore,  error  in  the  court  to  quash  the  warrant. 
This  point  has  been  decided  at  this  term  of  the  court  in  the  case 
of  Patterson  &  others  v.  Grace. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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Bristow  &  Rosser  v.  Jones. 

1.  If  the  maker  of  a  note  resides  out  of  the  State  when  the  endorsement  is  made, 
and  this  fact  is  known  to  the  endorsee,  he  cannot  maintain  an  action  against 
his  endorser  without  averring  some  diligence  to  obtain  the  sum  due  from  the 
maker. 

2.  If  the  plaintiff  avers  in  his  declaration  that  the  maker  was  a  non-resident  when 
it  became  due,  as  an  excuse  for  an  omission  to  bring  suit  against  him,  the  court 
will  not  presume  that  the  endorsee  was  ignorant  of  the  maker's  place  of  resi- 
dence. 

Writ  of  error  to  the  County  Court  of  Wilcox  County. 

ACTION  of  assumpsit  against  Jones  as  the  endorser  of  a  pro- 
missory note  made  by  one  Shering,  dated,  15th  October,  1836. 
Payable  13  months  afterdate,  to  Jones  or  bearer.  The  declara- 
tion contains  no  averment  of  diligence  to  obtain  the  sum  due  from 
the  maker,  by  suit  or  otherwise.  As  an  excuse  for  this  omission, 
the  plaintiffs  allege  that  the  maker  was  a  non-resident  of  this 
State  when  the  endorsement  was  made,  and  also,  when  the  note 
became  due,  and  could  not  be  found  within  the  State  after  dili- 
gent search  and  inquiry.  The  defendant  demurred,  and  the 
County  Court  sustained  the  demurrer.  This  is  now  assigned  as 
error. 

Jones,  for  the  defendant  in  error  submitted  this  case. 

GOLDTHWAITE,  J.— In  the  case  of  Ivy  v.  Sanderson, 
(6  Porter,  420)  we  held  that  when  the  maker  of  a  note  was  known 
to  the  endorsee,  to  reside  without  the  limits  of  the  State,  when 
the  endorsement  was  made,  it  was  incumbent  on  him  to  use 
diligence  to  obtain  the  sum  due  from  the  maker,  before  he  could 
sue  the  endorser.  That  case  is  decisive  of  this,  unless  we  can 
presume,  the  plaintiffs  were  ignorant  of  Shering's  place  of  resi- 
dence.    We  think  no  such, presumption  can  be  made  as  the  de« 
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claration  admits  he  was  a  non-resident  when  the  note  was  en- 
dorsed. We  cannot  perceive  how  this  fact  could  be  known  lo 
them  and  they  remain  ignorant  of  his  true  residence. 

The  case  is  not  brought  within  the  statute;  nor  do  the  aver- 
ments of  facts  supposed  to  exist  afford  a  sufficient  excuse  for  pro- 
ceeding against  the  endorser  without  some  attempt  to  recover  the 
sum  due  from  the  maker. 

Let  the  judgment  be  affirmed. 


Patsant  v.  Ware  &  Barringer,  et  al. 

1.  Where  there  is  a  written  agreement,  the  law  intends  that  it  contains  the  under- 
standing and  meaning  of  the  parties,  and  as  a  general  rule,  it  is  not  permissible 
to  show  that  it  does  not  contain  their  entire  agreement,  or  that  it  contains  too  much. 

2.  But  the  general  rule  which  excludes  oral  evidence  lo  add  to,  vary,  or  explain 
a  written  instrument,  has  its  exceptions.  Thus,  if  there  is  a  latent  ambiguity,  or 
a  fraud  in  inserting  too  much,  or  in  omitting  some  material  part  of  the  contract, 
additional  or  explanalory  proof  is  admissible  at  law. 

3.  Where  the  admission  of  evidence  to  the  jury  depends  upon  the  proof  of  some 
fact  as  a  foundation,  such  fact  must  be  shewn  to  the  court.  If  therefore,  a 
party  would  prove  his  agreement  to  be  different  from  what  is  indicated  by  the 
writing,  he  should  first  introduce  evidence  to  the  court  shewing,  prima  facie, 
fraud,  &c. 

3.  Although  written  evidence  is  reputed  of  a  higher  grade  than  the  oral  declarations 
of  witnesses,  yet  its  production  will  not  be  required,  where  the  adversary  has  ad- 
mitted  the  fact  which  is  to  be  proved.  Thus,  a  parly  who  has  appointed  an  at. 
torney  in  writing,  with  authority  to  do  a  particular  act,  if  he  admits  it  to  have 
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been  done  and  approve  it,  he  cannot  object  that  the  power  of  attorney  is  not 
produced  at  the  trial. 
5,  Where  a  writing  executed  as  a  contract,  either  from  fraud,  mistake,  accident, 
or  want  of  skill,  does  not  truly  express  the  intention,  or  imderstanding  of  the 
parties,  it  is  competent  for  a  court  of  equity,  upon  clear  and  satisfactory  proof,  to 
re-form  the  contract  according  to  their  intent. 


THE  plaintiff  in  error  brought  an  action  o[  assuTnjjsii  against 
the  defendant  upon  a  promissory  note,  for  the  payment  of  three 
thousand  dollars.  The  defendants  pleaded,  1st.  non  assumpsit; 
2d.  payment;  3d.  set-off. 

At  the  trial,  a  bill  of  exceptions  was  sealed  at  the  instance  of 
the  plaintiff.  From  this  it  appears,  that  the  plaintiff  having  read 
the  note  declared  on,  rested  his  case.  The  defendants,  on  their 
part,  read  to  the  jury  an  agreement  in  writing,  entered  into  be- 
tween the  plaintiff  and  two  of  the  defendants,  viz:  Ware  and 
Barringer,  and  proved  that  the  note  was  made  in  pursuance 
thereof  and  for  the  consideration  therein  stated;  which  agree- 
ment is  literally  as  follows  :  <'We,  J.  Paysant  &  Co.,  Washing- 
ton Ware  and  Henry  S.  Barringer,  in  accordance  of  an  agree- 
ment entered  into  on  the  sixth  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty  seven,  an  inventory 
has  been  carefull}'  taken  by  the  above  party,  in  which  they  mu- 
tually agreed  that  the  goods  in  the  possession  of  J.  Paysant  &  Co. 
amounted  to  thirty  three  thousand  seven  hundred  and  eighty- 
seven  lS-100,  including  the  fifteen  per  cent,  on  the  cost,  and 
the  notes  and  accounts  due  the  firm  of  J.  Paysant  &  Co.  except 
such  as  considered  doubtless  of  being  collected:  The  amount 
due  by  the  said  firm  of  J,  Paysant  &  Co.  twenty  six  thousand 
two  hundred  and  seventy-three  12-100  Doll£(¥s,  including  invoi- 
ces which  were  taken  with  the  articles  sold  previous  their  be- 
ing received,  and  the  amount  charged  for  BBIs.  boxes,  drayage 
of,  insurance,  &c.  together  with  the  amount  for  goods  sold  after 
taking  the  inventory  from  the  above  statement,  a  balance  is  due 
to  J.  Paysant  &  Co.  of  seven  thousand  five  hundred  and  thirty- 
four  3-100  dollars,  of  which  Washington  R.  Ware  and  Henry  S. 
Barringer  are  bound  to  give  their  notes  at  twelve  months  from 
21 
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the  first  day  of  February,  eighteen  hundred  and  thirty  severi 
with  approved  security  to  J.  Paysant,  for  three  Ihousand  seven 
hundred  and  eighty  seven  dollars;  and  the  said  J.  Paysant  is 
bound  to  give  possession  of  the  store,  goods,  notes  and  accounts 
eonnccted  witli  the  firm  of  J.  Paysant  &  Co.  to  Waslungton  R. 
Ware,  Henry  S.  Barringer  and  John  J.  Webster  of  the  excep- 
tion of  ninety-eight  pieces  of  bagging,  which  the  said  J.  Pay- 
sant reserved,  and  is  left  subject  to  his  order:  In  testimony 
thereof,  we  set  our  hand  and  seal,  in  presence  of  witnesses,  this 
1st  day  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty  seven. 

WASHINGTON  R.  WARE,  [seal.] 
HENRY  S.   BARRINGER,  [seal.] 
J.   PAYSANT,  [seal.] 

Test:  Joseph  P.  Turner, 
David  Barringer." 

The  defendants  then  introduced  witnesses  to  prove,  that  it  was 
understood  and  agreed  by  the  parties  to  the  aforesaid  agreement, 
at  the  time  it  was  made,  that  such  notes  and  accounts  as  the 
plaintiff  had  sold  to  Ware  &  Barringer,  (referred  to  in  the  agree- 
ment set  forth  above)  as  could  not  be  collected,  the  plaintiff 
should  be  responsible  for  to  them;  or  that  they  should  have  a 
*'draw  back"  on  the  plaintiff  to  the  extent  that  the  collection  on 
the  notes  and  accounts  fell  short  of  their  nominal  amount.  Tiiis 
testimony  was  objected  to  by  the  plaintiff,  but  his  objection  was 
overruled,  and  it  was  allowed  to  go  to  the  jury. 

In  the  further  progress  of  the  cause,  the  defendants  introduced 
a  witness  to  prove  that  they  had  paid  money  for  the  plaintiff, 
with  a  view  to  setoff  the  same  against  the  plaintiff's  demand. 
This  was  also  objected  to  by  the  plaintiff's  counsel,  unless  it 
was  first  shown  that  such  payments  were  authorized  by  the 
plaintiff;  vvhereupon  one  of  the  defendants  produced  "«  ivritlen 
power  of  attorney^'  from  the  plaintiff  to  him,  for  that  purpose. 
To  this  paper  there  appeared  a  subscribing  witness,  who  not 
being  called  to  prove  its  execution,  the  same  was  accordingly 
rejected.     The  defendants  then  called  a  witness  to  prove  that 
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the  defendant,  producing  (he  power  of  attorney,  liad  previously 
paid  dchts  for  the  plaintiff,  to  which  payment  he  had  assented. 
To  the  admssion  of  this  evidence  the  plaintiff  objected,  but  his 
objection  was  overruled,  and  the  testimony  went  to  the  jury. 
At  the  foot  of  the  bill  of  exceptions,  the  i)rcsiding  judge  made 
and  subscribed  two  notes  of  the  foHowina;  tenor: 

*«ls.  As  a  preliminary  to  the  introduction  of  parol  evidence 
of  what  migiit  be  a  contract  in  anywise  different,  or  in  addition 
to  t!ie  writing  presented,  it  was  proved  by  two  witnesses,  that 
the  plaintiff  in  this  suit  drafted  saiil  instrument,  professing  that 
it  had  strictly  followed  what  had  been  previously  agreed  on  by 
the  parlies;  that  said  agreement  was,  tiiat  the  notei  and  accounts 
due  the  firm  were  to  be  considered  as  stock;  and  that  the  bad,  or 
doubtful  debts,  were  lo  be  deducted  on  the  maturity  of  the  note, 
giving  that  time  to  make  a  fair  experiment  of  what  could  be  re- 
alized from  them:  this  was  proved  by  two  witnesses.  The 
court  conceivitig  the  words  in  said  agreement  ''except  notes  or 
accounts,  as  may  be  considered  doubtless,''  as  having  a  very  in- 
definite or  ambiguous  meaning,  then  allowed  the  testimony  to 
go  before  the  jury:"' 

<'2d.  By  two  witnesses  it  was  proved,  that  the  defendants  had 
paid  debts  and  accounts  for  j)laintiff,  which  afterwards  and  before 
this  suit  was  brought,  was  an  item  included  in  a  settlement  of 
sums  to  be  credited  on  their  accounts,  that  he  fully  recognized 
the  authority  to  do  so,  and  confirmed  their  acts  in  relation  there- 
to, without  any  objection   whatever." 

A  verdict  being  found  for  the  defendants  below,  and  judg- 
ment thereupon  rendered,  a  wi  it  of  error  is  prosecuted  to  this 
Court.  • 

Peck,  for  the  plaintiff. 

J.  D.  PiiELAN,  for  the  defendants. 

COLLIER,  C.  J. — Two  questions  arise  upon  the  record  in 
tiiis  case — First:  Was  the  parol  evidence  of  what  was  the  con- 
tract of  the  parlies  aduii:isible,  or  did  not  the  writing  executed 
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by  the  parlies,  exclude  such  evidence?  Second:  Was  it  com- 
petent for  the  defendants  to  prove,  that  tlie  plaintiff  assented  to 
the  payment  of  money  by  them  on  his  account,  without  proving 
a  power  of  attorne}'  authorizing  such  payment. 

1st.  Where  parties  have  entered  into  a  contract  in  writing, 
they  are  presumed  to  have  expressed  their  agreement  truly,  and 
cannot  be  allowed  to  add  to,  vary,  explain  or  contradict  it,  by 
parol  testimony.  Written  evidence  is  regarded  as  a  medium  of 
proof,  more  high  and  conclusive,  than  facts,  which  depend  for 
their  proof,  upon  the  slippery  and  uncertain  memory  of  wit- 
nesses; and  if  the  former  could  be  suspended  by  the  latter,  the 
rule  of  evidence,  which  requires  the  production  of  the  highest 
grade  of  proof  of  which  the  fact  is  susceptible,  would  be  cnlire- 
]y  disregarded.  Where  there  is  a  written  agreement,  the  law 
intends  that  it  contains  the  understanding  and  meaning  of  the 
parties;  and  as  a  general  rule,  it  is  not  permissible,  to  show  that 
it  does  not  contain  their  entire  agreement,  or  that  it  contains 
too  much.  (3  Wils.  Rep.  275:  1  Ves.  jr.  Rep.  241:  7  Ves.  jr. 
Rep.  211:  SStarkieEvi.  995.) 

But  the  rule  we  have  stated,  like  all  others  of  a  general  nature, 
has  its  exceptions  in  advancement  of  the  ends  of  justice.  The 
first  exception  occurs  in  the  case  of  a  latent  ambiguity.  Thu?, 
if  a  person  grant  an  estate  to  A,  so  far  there  is  no  ambiguity;  but 
if  it  should  be  found  that  there  are  tvvo  persons  by  the  name  of 
A,  here  an  ambiguity  is  raised  by  extrinsic  proof,  and  by  proof 
of  the  same  character  it  may  be  removed,  or  the  deed  would  be 
inoperative  and  the  intention  of  the  grantor  be  frustrated.  But 
if  the  ambiguity  be  apparent  on  reading  an  instrument,  it  cannot 
be  explained  by  pafol  evidence.  This  distinction  would  seem 
to  result  from  the  prmciples  already  stated.  If  an  instrum.ent 
■which  is  in  itself  wholly  devoid  of  meaning,  according  to  the 
usual  rules  of  legal  interpretation,  or  which  is  indefinite  and  am- 
biguous, and  equally  capable  of  several  different  constructions 
and  applications,  might  have  one  definite  meaning  annexed  to  it, 
by  means  of  extrinsic  oral  evidence,  it  is  plain  that  the  oral 
evidence,  and  not  the  writing,  would  produce  the  definite  effect. 
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On  the  contrary,  wliere  llie  terms  of  the  written  instrument  are 
clear,  and  oral  evidence  is  used  to  point  the  apjilicalion  to  this, 
or  that,  subject  matter,  the  oral  evidence  does  not  usurj)  the  au- 
thority of  the  written  instrument:  it  is  the  instrument  which 
operates;  the  oral  evidence  does  no  more  than  assist  its  opera- 
tion, by  pointing  out  and  connecting  it  with  the  proper  sul)ject- 
matter:  it  acts  in  aid  of  tiie  written  instrument,  and  performs 
that  duty,  w-hich,  on  every  application  of  a  written  instrument, 
must  be  accomplished  by  means  of  extrinsic  evidence;  that  is,  it 
points  out  the  precise  object,  to  which  the  instrument  is  applica- 
ble. Thus,  we  discover,  that  parol  evidence  is  never  admissible 
to  explain  an  ambiguity,  which  is  not  raised  by  extrinsic  facts; 
and  if  a  man,  having  several  sons,  were  to  devise  an  estate  to  one 
of  them,  without  naming  or  describing  him,  parol  evidence 
would  be  inadmissible  to  show  which  one  was  meant;  though  the 
devise  may  be  inoperative  for  uncertainty. 

The  reasons  that  would  exclude  evidence  to  explain  a  latent 
ambiguity,  would  show  it  to  be  inadmissible  for  the  purpose  of 
supplying  an  omission  in  an  instrument,  where  written  evidence 
was  required  by  law,  or  for  the  purpose  of  giving  effect  to  a 
written  instrument,  which  is  void  in  law  for  inconsistency,  re- 
pugnancy, or  ambiguit}',  in  its  terms:  (3  Starkie's  Evi.  9D5,  ci 
post.) 

Parol  evidence  is  alike  inadmissible  for  the  purpose  of  alter- 
ing the  legal  operation  of  an  instrument,  by  evidence  of  an  inten- 
tion to  that  eficct,  which  is  not  expressed  in  the  instrument. 
Thus,  a  defendant  cannot  be  premitted  to  show,  that  at  the  time 
of  making  the  note,  the  plaintiff  agreed  that  when  the  note  be- 
came due,  payment  should  not  be  demancied,  but  the  note 
should  be  renewed:  (Hoare  v.  Graham;  SCampb.  R.57:  Hogg 
V.  Smith;  Taunt,  Rep.  347:  Moller  v.  Living;  4  Taunt.  Rep. 
102.) 

But  a  writtefi  instrument  ma}'  be  impeached  by  extrinsic  evi- 
dence on  the  ground  of  fraud.  So,  oral  evidence  is  admissible 
to  prove  a  fraudulent  omission  of  some  material  part  of  an  agree- 
ment.    Thus,  if  a  plaintiff,  in   reducing  a  contract  to  writing, 
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between  the  defendant  and  himself,  were  to  omit  a  material 
stipulation,  and  represent  to  tlie  defendant,  who  could  not  read, 
that  the  writing  was  drawn  accordino;  to  the  intention  of  both 
parties,  the  presumption  of  fraud  would  be  so  strong  as  to  let  in 
oral  proof  of  what  was  their  agreement.  And  in  general,  it  may 
be  shown,  that  fraud  and  imposition  were  practised  upon  a  party 
to  an  instrument,  by  a  fraudulent  omission,  or  misrepresentation 
of  the  contents,  especially,  if  the  party  were  illiterate:  (Joynes 
V.  Stalham;  3  Atk.  Rep.  .3SS.) 

In  Doe  ex  clem.  Small  v,  Allen  [S  Term.  Rep.  147,]  for  the 
purpose  of  impeaching  a  will,  and  to  show  that  it  had  been 
fraudulently  submitted  to  the  testator  for  his  signature,  parol  evi- 
dence was  admitted,  that  at  the  time  of  signing  the  will,  he 
asked  whether  the  contents  were  the  same  as  those  of  a  former 
vvill,  and  that  he  was  answered  afiFirmatively. 

Fraud,  it  is  said,  is  something  extrinsic  of,  and  collateral  to  the 
writing,  and  such  is  the  detestation  in  which  it  is  held  by  the 
common  law,  that  it  vitiates  a!l  acts,  even  the  most  solemn  pro- 
ceedings of  courts  of  justice;  Lord  Coke,  says:  it  avoids  all  judi- 
cial acts,  whether  ecclesiastical  or  temporal.  And  the  learned 
commentator,  upon  the  laws  of  England,  says,  that  "  every  kind 
of  fraud  is  equally  cognizable,  and  equally  adverted  to  in  a  court 
of  law;  and  some  frauds  are  cognizable  only  there."  (2.  Starkie's 
Evi.  5S6;  Bla.  com.  431.) 

In  Smith  v.  Williams,  (1.  Murphey's  Rep.  126.)  fraud  is 
considered,  as  an  acknowledged  exception  to  the  general  rule, 
which  declares  oral  testimony  inadmissible  to  contradict  or  sub- 
stantially vary  a  written  agreement*  And  the  learned  juds'e  in 
delivering  the  opinion  of  the  court  says:  "As  to  the  exception 
on  the  ground  of  fraud;  I  conceive  that  only  occurs,  where 
something  intended  to  have  been  inserted  in  the  contract  is  omit- 
ted, through  the  uiisrepresentation  or  unfair  practice  of  one  of 
the  parties.  In  such  case  the  omission  may  be  supplied  by  parol 
evidence."  And  in  ^lumford  v.  McPherson,  (I.  Johns  Rep. 
414.)  the  court  considered  that  it  could  not  be  a  safe,  or  salu- 
tary rule,  to  allow  a  contract  to  rest  partly  in  writing,  and  part- 
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ly  in  parol:  and  held  that  where  it  is  reduced  to  writing,  the 
writing  is  to  be  consitlered  as  the  evidence.  So  in  Mead  v. 
Steger,  (5  Porler'a  Rep.  49S,)  this  court  says:  "notwithstand- 
ing the  conckisiveness  of  the  rule,  which  inhibits  the  introduc- 
tion of  parol  evidence,  to  contradict  or  vary  a  written  agreement, 
a  party  may  siiow,  that  by  fraud  or  undue  means,  there  was  an 
omission  to  state  the  contract  truly." 

Having  stated  these  principles  as  guides  to  lead  us  to  a  con- 
clusion upon  the  first  question,  we  will  now  inquire,  what  inter- 
pretation should  be  placed  upon  the  written  agreement  of  the 
parlies;  and  whether  tiie  I'acts  disclosed  in  the  oill  of  exceptions 
authorised  the  admission  of  oral  testimony,  to  show  that  the  writ- 
ing did  not  contain  the  contract  of  the  parties. 

In  the  construction  of  the  contract  the  great  object  is,  to  ascer- 
tain the  intention  of  the  parties,  that  a  performance  may  be  en- 
forced in  tliO  sense  in  which  the  parlies  mutually  understood  it 
at  the  time  it  was  made.  (Chitty  on  Con.  19  and  20.)  This  in' 
tention  is  to  be  gathered  from  the  entire  instrument  considered 
as  a  whole,  and  not  from  distinct  and  separate  parts.  Applying 
liiis  rule'we  think  it  obvious,  tliat  the  term  ^^doubtless^\  where 
it  occurs  in  the  contract,  should  be  read  as  doubtful,  otherwise 
the  clause  in  which  it  is  found  would  be  unmeaning  and  inopera- 
tive: besides  the  context  sufficiently  shows  that  the  exception 
was  intended  to  apply  to  notes  and  accounts,  the  collection  of 
which  was  considered  doubtful  by  the  parties.  Taking  such  to 
have  been  the  meaning  of  the  parties,  it  appears  from  the  vvithiti 
contract  that  the  plaintiff  sold  his  interest  in  a  mercantile  estab- 
lishment to  the  defendants.  Ware  &  Barringer,  at  an  advance  of 
fifteen  J) er  cent,  on  the  goods,  together  with  "the  notes  and  ac- 
counts due  the  firm  of  Paysant  &  Co.  except  such  as  were  con- 
sidered doubtless,  (doubtful)  of  being  collected."  Thus  it  ap- 
pears from  the  writing,  that  the  plaintiff  sold  only  such  notes  and 
accounts  as  were  considered  collectable  by  the  parties;  and  that 
those  which  were  considered  doubtful,  were  expressly  excepted; 
and  of  course  remained  the  property  of  the  plaintiff  and  his  for- 
mer copartner. 
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The  proof  admitted  al  the  trial,  to  show  that  it  was  agreed  at 
tlie  time  the  contract  was  executed,  that  \Vare  &  Barringer 
should  have  a  set  oflT against  their  note  to  the  amount  of  the  notes 
and  accounts  sold  to  them  by  the  plaintiff,  which  they  failed  to 
collect,  went  directly  to  add  to,  and  vary  the  writing:  and,  un- 
less a  sufficient  foundation  was  laid  for  its  introduction  was  clear- 
ly inadmissible.  It  was  argued  for  the  defendants,  that  the 
omission  to  insert  such  a  stipulation  in  the  agreement  as  was 
shown  bj^  parol,  was  a  fraud  on  the  part  of  the  plaintiff,  and 
well  authorised  the  admission  of  extrinsic  proof.  The  only 
evidence  of  fraud,  is  found  in  a  note  appended  by  the  presiding 
judge,  to  the  bill  of  exceptions  which  is  as  follows;  'It  was 
proved  by  two  witnesses,  that  the  plaintiff  m  this  suit  drafted 
said  instrument,  professing  that  it  had  strictly  followed  what  had 
been  previously  agreed  on  by  the  parties;  that  said  agreement 
was,  that  the  notes  and  accounts  due  the  firm,  were  to  be  con- 
sidered as  stock,  and  that  the  bad  or  doubtful  debts  were  to  be 
deducted  on  the  maturity  of  the  note,  givir)g  that  time  to  make 
a  fair  experiment  of  what  could  be  realized  from  them;  this  was 
proved  by  two  witnesses,"  As  aii  actual  fraud  is  odidus  in  it- 
self, and  involves  the  party  in  a  departure  from  the  line  of  moral 
duty,  it  is  never  presumed  in  the  absence  of  proof.  It  need  not, 
however,  be  sliown  by  evidence  direct  and  positive,  but  may  be 
inferred  from  facts  and  circumstances  tending  to  show  its  exis- 
tence. (1  Story's  Eq.  199.)  The  fraud  here  insisted  on,  is  a 
misrepresentation  or  suggestio  falsi.  To  establish  a  fraud  on 
such  a  ground,  it  is  not  only  necessary  to  show  a  misrepresenta- 
tion, but  that  the  other  party  vvas  misled  by  it.  If  the  misrep- 
resentation was  of  a  trifling  or  immaterial  thing;  or  if  the  other 
party  did  not  trust  to  it,  or  was  not  misled  by  itj  or  if  it  vvas 
vague  and  inconclusive  in  its  own  nature,  or  was  upon  a  matter 
of  opinion,  or  fact  equally  open  to  both  parties,  and  in  regard  to 
which  neither  could  be  presumed  to  trust  the  other;  in  these  and 
the  like  cases  there  is  no  reason  why  a  party  should  be  aided  in 
his  defence  upon  the  ground  of  fraud.  (1  Story's  Eq.  201,)  Ap- 
ply  these  principles  to  what  is  stated  by  the  judge  as  the  evidence 
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of  fraud,  aticl  they  will  serve  to  show  that  the  proof  is  insufficient 
to  establish  it.  There  is  nothing  from  which  it  can  be  intended 
that  Ware  &  Barringer  trusted  to  the  representation  of  the 
plaintiff,  that  the  writing  truly  conformed  to  their  agreement,  or 
that  the  statement  made  by  the  plaintiff  to  that  effect,  was  not  a 
mere  matter  of  opinion,  made  without  an  intention  to  deceive; 
or  that  Ware  &  Barringer  were  not  as  capable  of  interpreting  the 
instrument  as  the  plaintiff.  In  the  a  bsence  of  proof,  showing 
that  the  misrepresentation  of  the  plaintiff  was  made  from  dis- 
honest motives,  or  under  such  circumstances  as  would  authorise 
the  implication  of  a  fraud,  the  failure  to  reduce  to  writing  the 
stipulation  which  was  supplied  at  the  trial  by  parol,  can,  at  most, 
be  regarded  as  a  mistake,  attributable  to  the  unskilfulness  of  the 
plaintiff,  or  other  cause,  and  does  not  constitute  a  ground  for  the 
admission  of  oral  evidence  in  a  court  of  law. 

It  may,  perhaps,  be  thought  that  the  evidence  should  have  been 
submitted  to  the  jury,  that  they  might  have  determined  whether 
the  plaintiff  in  writing  the  agreement,  was  guilty  of  a  fraudulent 
omission.  It  is  certainly  correct,  as  a  general  rule,  that  the  jury 
are  judges  of  the  facts,  yet,  this  rule  is  not  of  such  universal  ap- 
plication, as  to  deny  to  the  court  the  right  to  determine  what  has, 
or  has  not,  been  proved.  When  the  admission  of  evidence  de- 
pends upon  the  proof  of  some  fact  as  a  foundation,  it  is'mdispen- 
sably  necessary  that  such  previous  fact  should  be  shown  to  the 
court.  The  jury  cannot  decide  the  point,  otherwise  they  might 
be  required  to  render  several  verdicts  in  one  case.  In  the  in- 
troduction of  documentary  evidence,  preliminary  proof  is  usually 
to  be  made  to  the  court;  it  would  be  a  difficult  task,  so  to  orga- 
nize the  trial  by  jury  as  to  withdraw  the  decision  of  every  fact 
from  the  court.  And  it  is  not  to  be  regretted  that  such  is  the 
law,  inasmuch  as  truth  is  attainable  by  the  same  process  of  rea- 
soning no  matter  by  whom  ascertained. 

We  have  not  thought  it  necessary  to  inquire,  whether  the  notes 
made  by  the  presiding  judge  at  the  foot  of  the  bill  of  exceptions, 
are  to  be  regarded  as  a  part  of  the  bill,  as  the  result  would  not 
be  varied;  we  have  so  considered  them. 
22 
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Second, — If  the  defendant  had  relied  upon  the  power  of  at- 
torney he  could  not  have  been  permitted  to  show  its  contents 
by  parol.  But  such  does  not  appear  to  have  been  the  state  of  the 
ease.  When  the  power  of  attorney  was  rejected  by  the  court  for 
the  want  of  proof,  the  defendants  then  proved  that  the  defendant 
producing  the  power  of  attorney,  had  made  payments  previously 
for  the  plaintiff,  to  which  he  assented;  and  from  the  note  of  the 
judge  to  the  bill  of  exceptions,  it  appears  to  have  been  proved, 
that  the  plaintiff  fully  recognized,  and  confirmed  these  payments. 

It  is  an  acknowledged  rule  of  evidence,  that  the  best  atiain- 
ahle  evidence  shall  be  adduced  to  prove  every  disputed  fact;  but 
this  rule  is  oflen  misapplied.  It  is  true,  that  proof  in  writing  is 
reputed  of  a  higher  grade  than  mere  oral  testimonyj  and  must  in 
general  be  produced  if  in  existence,  or  its  non-production  will 
afford  ground  to  presunie,  that  Ihe  party  has  some  secret  and  sin- 
ister motive,  and  is  conscious,  if  the  best  evidence  were  adduc- 
ed, his  object  would  be  frustrated:  yet,  it  is  not  always  necessary 
that  the  written  evidence  by  which  a  fact  may  be  proved,  should 
be  produced.  Its  production  will  not  be  required  where  the  ad- 
versary has  admitted  the  fact  which  is  to  be  proved;  for  he  is  in 
general  barred  by  his  own  admission.  Thus,  if  the  plaintiff  ad- 
mitted, that  he  had  authorised  one  of  the  defendants  to  pay  mo- 
ney for  him,  or  if  he  recognized  and  confirmed  acts  done  by  that 
defendant,  he  cannot  be  heard  to  say  that  his  admissions  are  not 
binding  in  law,  and  insist  on  the  production  of  the  written 
authority  which  he  had  previously  given;  such  we  understand  to 
have  been  the  effect  of  the  plaintifi's  objection  to  the  admission  of 
the  oral  testimony  of  the  payment  for  him;  and  it  was  rightfully 
overruled  by  the  court.  (See  I  Starkie*s  Evi.  393.) 

As  the  circuit  court  mistook  the  law  upon  the  first  question, 
and  the  case  must  be  sent  back  to  another  trial,  it  may  be  well, 
briefly  to  state  the  principles  of  law  applicable  to  the  facts  dis- 
closed in  the  bill  of  exceptions,  that  the  rights  of  the  parties  may 
be  adjusted,  as  speedily,  and  with  as  little  expense  as  may  be. 

Mr.  Justice  Story  (1  vol.  Com.  on  Eq.  164.)  says:  '<One  of 
the  most  common  classes  of  cases,  in  which  relief  is  sought  in 
equity  on  account  of  a  mistake  of  facts,  is  that  of  written  agree- 
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men's  either  executory  or  executed.  Sometimes  by  mistake  the 
written  agreement  contains  less  than  the  parties  intended;  some- 
times it  contains  more;  sometimes  it  simply  varies  from  their 
intent,  by  expressing  something  different  in  substance  from  the 
truth  of  that  intent.  In  all  such  cases,  if  the  mistake  is  clearly 
made  out  by  proof  entirely  satitifactory,  equity  will  reform  the 
contract,  so  as  to  make  it  conformable  to  the  precise  intent  of 
the  parties.  Bat  if  the  proofs  are  doubtful  and  unsatisfactory, 
and  the  mistake  is  not  made  entirely  plain,  equity  will  withhold 
relief;  upon  the  ground,  that  the  written  paper  ought  to  be  treat- 
ed as  a  full  and  correct  expression  of  the  intent,  until  the  contra- 
ry is  established  beyond  reasonable  controversy."  In  Dupree 
V.  McDonald  (4  Dess,  Rep.  209,)  the  court  lay  down  as  the 
**  great  exception"  to  the  rule  that  parol  evidence  is  not  admis- 
sible to  alter,  or  v^ry  a  written  instrument.  That  if  from  any  fraud 
<*  Mistake  or  want  of  skill,  the  meaning  and  intention  of  the  par- 
ties, has  not  been  properly  expressed,  but  has  in  reality  been 
■changed,  justice  requires  that  parol  evidence  should  be  admit- 
ted to  cerrect  the  error,  so  as  to  attain  the  real  object  of  the  par- 
ties." To  the  same  effect  in  Filzjialrick  &  Gallagher  v.  Smith, 
(I.  Dess.  Rep.  340.)  Ratcliffa  v.  Allison,  (.3.  Rand.  Rep.  537.) 
McMahon  v.  Spangle,  (4.  Rand.  Rep.  51  )  and  many  English 
and  American  cases  collected  in  the  notes  to  1.  Story's  Eq.  164-5 
et  post. 

Mr.  Slarkie  in  his  treatise  on  evidence,  (3.  vol.  1018,)  ob- 
serves, that  the  practice  of  admitting  oral  evidence,  to  correct  a 
mistake  in  writing  is  more  frequent  in  courts  of  equity  than  of 
common  law.  And  in  a  note  on  ihe  same  page  it  is  said,  the 
usual,  and  certainly  the  safer  course,  in  case  of  a  mistake  is,  to  ap- 
ply to  a  court  of  equity  for  relief  in  the  first  instance;  but  a  par- 
ty is  not  obliged  to  resort  to  a  court  of  equity  for  relief;  and 
there  seems  to  be  no  reason  vvliy  such  evidence  should  not  be 
received  by  way  of  defence  in  a  court  of  law. 

In  Fitzpatrick  v.  Runyon,  (S.  John's.  Rep.  375,)  it  was  held 
that  parol  proof  was  generally  inadmissible  in  a  court  of  law,  to 
show  a  mistake  in  a  written  agreement.     And  in  Jackson  v.  SiU 
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(11.  John's.  Rep.  201)  the  will  described  the  subject  of  the  de- 
vice thus,  "  the  farm  which  I  now  occupy;"  parol  evidence  was 
adjudged  to  be  inadmissible,  to  show  that  the  testator  intended 
to  devise  the  whole  of  his  real  estate  at  W.  including  a  farm  of 
ninety  acres  in  the  tenure  of  A.  under  a  lease,  and  that  he  gave 
instructions  for  that  purpose  to  the  scrivener  who  drew  the  will. 
This  latter  case  was  decided  in  a  court  of  law;  those  noticed  pre- 
viously, in  which  mistakes  were  corrected,  were  cases  in  equity. 

Without  extending  this  opinion  by  the  citation  of  cases  to  the 
point,  whether  parol  evidence  may  be  introduced  at  law,  to  show 
that  a  written  instrument,  has,  through  mistake  or  unskilfulness 
omitted  to  set  forth  truly  the  contract  of  the  parties,  we  would 
remark,  that  we  have  been  able  to  find  no  adjudged  case  like  the 
present,  in  which  such  evidence  has  been  admitted.  That,  in 
some  cases  the  proof  of  mistake  has  been  received  at  law,  cannot 
be  disputed;  but  in  these,  it  is  apprehended,  will  be  found  cir- 
cumstances clearly  distinguishing  them  from  the  present.  We 
are  entirely  satisfied,  if  the  defendants  would  defend  themselves 
upon  the  ground  of  a  mistake,  that  they  must  resort  to  equity, 
where  they  can  obtain  ample  justice  according  to  the  evidence 
they  may  furnish. 

It  remains  but  to  add  that  the  judgment  of  the  Circuit  Court 
must  be  reversed  and  the  case  remanded. 
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1.  AVIierc  two  persons  have  entered  land  in  tlicir  individual  names  and  aficrvvarda 
enter  into  an  agreement  by  deed,  reciting  that  the  lands  were  purchased  jointly, 
'•  for  promoting  the  joint  interest  of  the  parties  by  securing  to  them  the  timber  on 
said  land  to  be  sawed  into  plank,"  the  instrument  will  operate  as  a  covenant 
on  the  part  of  each  to  stand  seized  to  the  use  of  the  other,  of  an  individual  in- 
terest in  the  trees  growing  on  the  land,  and  will  authorize  the  parties  to  maintain 
the  action  of  trespass  jointly  for  an  injury  to  the  trees. 

2.  A  master  is  liable  civiliter  fur  the  acts  of  his  servant  done  pursuant  to  his  au- 
thority, or  for  an  injury  resulting  from  his  negligence  whilst  employed  in  the  busi- 
ness of  his  master. 

3.  But  where  the  servant  commits  a  trespass,  without  the  consent  or  approbation, 
and  against  the  direction  of  the  master,  trespass  vi  ct  ariiiis  cannot  be  maintained. 

Error  to  the  Circuit  Court  of  Tuacaloosa  County. 

THIS  action  was  trespass  qiiare  chtiisin}?  frcgil  hroughi  by 
the  defendants  in  error,  against  the  plaintiff  in  error,  and  another, 
who,  on  the  first  trial  of  the  cause,  was  found  not  guilty.  The 
cause  being  reversed  and  remanded,  and  coming  on  again  to  be 
tried,  the  plaintifis  below  had  judgment.  On  the  trial  of  the 
cause,  a  bill  of  exceptions  was  taken  to  the  opinion  of  the  court, 
from  which  it  appears,  that,  it  was  in  proof  that  the  forty  acre  tract 
of  land  on  which  the  alleged  trespass  was  committed,  viz  :  the 
northwest  quarter  of  the  northeast  quarter  of  section  nine,  town- 
ship twenty,  range  nine,  west,  was  without  cultivation,  inclo- 
sure  or  improvement,  but  entirely  in  woods,  or  what  is  called 
wild  land.  That  the  plaintift^'s  saw  mills  were  about  a  mile  and 
a  quarter  from  the  place  where  the  trees  were  cut  down,  (the 
alleged  trespass)  and  defendant's  saw  mills  about  half  a  mile.  It 
was  in  proof  that  plainlifls  occasionally  cut  timber  on  the  land. 

In  proof  of  title  to  the  locus  in  quo,  the  tract  aforesaid,  the 
plaintiiis  introduced  and  read  to  the  jury,  a  certificate  from  the 
register  of  the  land  office  at  Tuscaloosa,  acknowledging  the  re- 
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ceipt  of  fifty  dollars  thirteen  cents,  from  George  Baker,  one  of 
Ihe  plaintifl's,  in  pa3-inent  of  the  purchase  money  of  the  said 
forty  aore  tract  of  laud.  Also,  two  articles  of  .igreement  of 
partnership  between  the  plaintiffs,  both  made  before  the  alleged 
trespass  was  committed.  The  first  of  these  instruments  stipu- 
lates, that  the  said  George  and  Francis. Baker,  are  partners  in  a 
mill  about  to  be  erected,  and  that  for  the  erection  of  the  mill, 
they  have  jointly  purchased  the  southeast  quarter  of  the  northwest 
quarter  ot  section  eiglit,  township  twenty,  range  nine,  west. 

The  other,  which  was  made  about  three  years  afterwards,  is 
jn  substance  the  same  as  the  .first,  with  the  following  addition  : 
— '"the  copartners  have  jointly  purchased  of  the  general  gov- 
ernment of  the 'United  Stales,  a  tract  of  land  lying  and  being 
4n  the  county  aforesaid,  viz  :  the  southeast  quarter  of  the  norih- 
Avest  quarter  of  section  eiglit,  of  township  twenty,  range  nine. 
The  southwest  quarter  of  section  four,  the  east  half  of  the  south- 
-east quarter,  section  five  ;  the  northwest  quarter  and  west  half  of 
4he  soulhvvest  quarter  of  section  nine  ;  the  southeast  quarter  and 
v€ast  half,  northeast  quarter  of  section  eight  ;  the  southwest  quar- 
,ter  of  the  northeast  quarter  of  section  eight  ;  the  northeast  quar- 
.ier  of  the  northwest  quarter  of  section  eight,  all  in  township 
twenty,  range  nine,  west  ;  purchased  by  Francis  R.  Baker,  and 
the  northeast  quarter  of  the  northwest  quarter  of  section  nine, 
township  twenty,  range  nine,  west;  purchased  by  George  Baker  ; 
the  interest  in  the  timber  on  said  lots,  is,  by  these  articles  of  co- 
partnership, made  equal  and  reciprocal  between  the  copartners. 
The  above  joint  purchase  of  land  by  the  above  copartners,  is 
designed  for  promoting  the  joint  interest  of  the  parlies,  by  se- 
curing to  them  the  timber  on  said  land,  to  be  sawn  into  plank 
at  said  mill  or  mills.  It  is  further  agreed  to  by  the  copartners 
that,  whenever  to  them  it  may  seem  expedient  to  enter  or  buy 
land  for  timber  or  privilege,  to  promote  the  value  of  said  mill 
or  mills,  the  said  purchase  shall  be  made  jointly  and  equal  by  the 
copartners." 

Both  the  instruments  are  signed  and  sealed  by  both  parties. 

Evidence  was  offered  by  the  defendant,  conducing  to  show  that 
the  defeudant's  son,  seventeen  or  eighteen  yp.^rs  of  age,  who  had 
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committrd  ihe  trespass  complained  of,  bad  done  k  without  his 
consent  or  approbation,  and  contrary  to  his  express  directions  ; 
but  that  at  the  time  the  trespass  was  committed,  the  son  had  been 
sent  by  the  father  to  cut  timber  on  vacant  lands  adjoining  the 
plaintiff's  lances  :  evidence  was  also  offered  on  the  part  of  the  de- 
fendant, conducing  to  show,  by  the  declarations  of  George  Baker, 
that  he  had  no  interest  in  this  suit. 

The  plaintiffs  also  proved,  that  they  held,  by  titles  similar  to 
that  shown  above  to  the  locus  in  quo,  the  land  on  which  the 
inill  was  situated,  and  on  which  Francis  Baker  resided,  and  all 
the  land  lying  between  said  tract  on  which  the  mill  and  residence 
of  Francis  Baker  were  situate  and  the  locus  in  quo,  forming  to- 
gether a  consolidated  body  of  contiguous  tracts  ;  and  both  of  the 
plaintiffs  were,  from  time  to  time  at  the  mill,  superintending  its 
operations,  and  t,he  procurement  of  timber  from  said  lands  to  be 
sawed  at  said  mills,  for  the  joint  account  and  benefit  of  the  plain- 
tiffs— which  being  all  the  testimony  in  the  case,  the  counsel  for  the 
defendant  requested  the  court  to  instruct  the  jury — 

1.  That  the  articles  of  agreement  offered  in  evidence,  confer- 
red no  such  tille  upon  Francis  R.  Baker,  in,  and  to  the  locus  in 
quo,  the  northwest  quarter  of  the  northeast  quarter  of  section 
nine,  township  twenty,  range  nine,  west ;  as  would  give  to  said 
Francis  R.  such  constructive  possession  of  the  same,  as  would 
enable  him  to  maintain  a  joint  action  with  George  Baker  for 
trespasses  committed  thereon  ;  no  proof  of  actual  possession  to 
the  locus  in  quo  being  shown. 

2.  That  the  joint  interest,  if  any,  created  by  said  articles  of 
agreement  in  George  and  Francis  R,  Baker,  in  the  contiguous 
tracts  of  land  therein  described,  did  not  give  to  Francis  R.  Ba- 
ker actual  possession  of  said  northwest  quarter  of  the  northeast 
quarter  of  section  nine,  township  twenty,  range  nine,  west ;  the 
locus  in  quo. 

3.  That  if  they,  the  jury,  believed  that  the  trespass  was  com- 
mitted by  defendant's  son,  without  any  authority  from  defendant, 
and  defendant  did  not  afterwards  assent  to  it,  knowing  the  tres- 
pass had  been  committed,  then  the  defendant  could  not  be  made 
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liable  in  this  action  ;  which  instructions  the  court  refused  to  give 
and  charged  the  jury — 

That  the  joint  interest  extended  in  and  to  the  locus  in  quo, 
the  northwest  quarter  of  the  northeast  quarter  of  section  nine, 
townsiiip  twenty,  range  nine,  west ;  in  the  plaintiffs,  George 
Baker  and  Francis  R.  Baker.  The  articles  of  agreement  given 
in  evidence  in  this  case,  gave  to  said  Francis  R.,  such  an  interest 
as  would  enable  him  to  maintain  this  action  jointly  with  said 
George  Baker,  without  showing  actual  possession  of  {\\q  locus  in 
quo. 

And  further  charged  that  the  certificate  of  the  register  of  the 
land  office  was  sufficient  evidence  of  title,  to  enable  the  said  George 
Baker  to  maintain  the  action  of  h^espass  quare  clausum  fregxt 
without  showing  actual  possession. 

To  this  refusal  to  charge  as  required,  and  to  the  charges  as 
given,  the  defendant  below  excepted. 

The  plaintiffs  below  had  judgment  from  which  the  defendant 
below  prosecutes  this  writ  of  error  and  assigns  for  error  the  mat- 
ters set  forth  in  the  bill  of  exceptions. 

Peck  (§•  Ellis,  for  plaintiff  in  error. 
Cochran,  contra. 

ORMOND,  J. — The  merits  of  the  case  must  depend  on  the 
construction  to  be  put  on  the  articles,  of  agreement  between  the 
plaintiffs  beluw,  which  were  offered  in  evidence  to  show  their 
Vight  to  maintain  this  action  jointly. 

The  first  of  these  articles  which  was  executed  between  the 
parties  provides  for  the  erection  of  a  mill  on  the  southeast  quar- 
ter of  the  northwest  quarter  of  section  eight,  township  twenty, 
range  nine,  west  ;  which  it  is  said  the  copartners  have  purchased 
from  the  government  of  the  United  States,  together  with  other 
stipulations  not  important  to  the  present  question. 

The  second  of  these  instruments  with  other  stipulations  not 
important  to  the  solution  of  this  question,  recites  that  the  co- 
partners hdixejoinilr/  purchased  from  the  United  States  several 
tracts  of  land  particularly   described,   which  it  is  stated  were 
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purchased  by  Francis  R.  Baker,  and  one  tract  the  locus  in  quo, 
purchased  by  George  Baker.  It  also  recites  that,  *'  the  interest 
in  the  timber  on  said  lots  is,  by  these  articles  of  copartnership, 
made  equal  and  reciprocal  between  the  copartners.  The  above 
joint  purchase  of  land  by  the  above  copartners,  is  designed  for 
promoting  the  joint  interests  of  the  parties,  by  securing  to  them 
the  timber  on  said  land  to  be  sawn  into  plank  at  said  milli'.  It 
is  further  agreed  by  the  copartners,  that  whenever  to  them  it  may 
appear  expedient  to  enter  or  buy  land,  for  timber  or  privilege,  to 
promote  the  value  of  said  mills  or  mill,  the  purchase  shall  be 
made  jointly  and  equal  by  the  copartners." 

These  instruments  are  both  signed  and  sealed  by  George,  and 
Francis  R.  Baker. 

The  parts  of  these  instruments  which  have  been  recited,  are 
very  defective  in  form,  but  we  think  no  difficulty  exists  as  to 
their  true  interpretation. 

It  is  by  these  articles  agreed  between  the  parties,  that  the  land 
was  purchased  jointly  by  them,  and  if  it  were  admitted  that  an 
ambiguity  is  afterwards  created  by  the  recital  that  different  tracts 
were  purchased  by  the  parties  individually,  the  well  established 
rule  is  that,  where  two  clauses  or  parts  of  a  deed  are  repugnant 
the  one  to  the  other,  the  first  shall  be  received  and  the  other  re- 
jected.    (Shep.  Touch.  SS.) 

It  is  a  rule  equally  as  well  settled,  that  stjch  a  construction 
should  be  made  as  will,  if  possible,  give  effect  to  every  part  of 
the  deed.  This  deed  further  recites  that  "the  interest  in  the 
timber  on  said  lots  is  made  equal  and  reciprocal  between  the  co- 
partners. The  above  joint  purchase  of  land  by  the  above  co- 
partners is  designed  for  promoting  the  joint  interest  of  the  par- 
ties, by  securing  to  them  the  timber  on  said  land  to  be  sawn 
into  plank,  at  said  mill  or  mills."  Now  the  least  possible  effect 
that  can  be  given  to  this  clause,  in  connection  with  what  pre- 
cedes and  follows  it  is,  that  the  parties  were  joint  owners  of  the 
trees  growing  on  the  land,  and  the  instrument,  this  being  its 
true  meaning,  will  operate  as  a  covenant  on  the  part  of  each,  to 
stand  seized  to  the  use  of  the  other,  for  an  undivided  interest  in 
23 
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the  trees  growing  on  the  land,    which  use  is  executed   by   the 
statute. 

Is  this  such  an  interest  as  will  enable  the  parties  to  maintain 
the  action  o(  trespass  qicara  claitsiim /regU.  In  the  case  of 
Clap  V.  Draper,  [4  Mass.  Rep.  2G6,]  it  was  held  on  the  authority 
of  the  case  of  Wilson  v.  Macreth,  3  Burrow's  1S24,  and  other 
English  authorities,  that  a  grant  to  one,  and  his  heirs  forever,  of 
the  trees  and  timber  growing  on  a  parcel  of  land,  was  an  inherit- 
ance in  the  trees,  with  an  exclusive  interest  in  the  soil  so  far  as 
it  was  necessary  for  the  support  and  maintenance  of  the  trees  : 
and  that  the  grantee  could  maintain  /respa.'fs  qiiare  clausum 
fregit :  with  this  decision,  which  is  supported  by  ancient  and 
modern  authority,  we  are  salisfied,  and  it  is  conclusive  of  thia 
case,  as  it  cannot  in  p!incij)le,  be  distinguished  from  it. 

Tlie  distinction  attempted  to  be  drawn  is,  that  in  the  Massa- 
chusetts case  the  interest  in  the  trees  was  an  inheritance,  and  io 
this  case  was  but  a  term  without  actual  possession.  Without 
deciding  whether,  under  the  decisions  of  this  and  other  Stales, 
in  reference  to  wild  or  unoccupied  land,  a  lessee  who  never  had 
actual  possession,  could  maintain  trespass  quare  claiisiun  jregit ; 
no  other  interpretation,  in  conformity  with  the  rules  of  construc- 
tion, can  be  put  on  this  part  of  the  instrument,  than  that  they  were 
joint  owners  in  fee  of  the  growing  trees.  It  is  true,  it  is  said 
that  the  above  joint  purchaseof  land  is  designed  for  promoting 
the  joint  interests  of  the  parties,  by  securing  tot/iem  the  tim- 
ber to  be  sawn  into  plank  at  their  mill,  but  the  object  cf  the 
parlies  in  making  the  purchase,  cannot  vary  its  legal  cflTect-  The 
land  being  jointly  purchased  by  them  for  the  benefit  of  the  tim- 
ber, must  convey  a  joint  interest  in  the  timber;  and  the  land  be- 
ing held  in  fee,  we  must  presume  that  to  be  the  quality  of  the 
estate  in  the  trees,  unless  a  less  estate  were  limited — but  there  is 
no  such  limitation  to  be  found  cither  in  express  words  or  by  ne- 
cessary implication. 

But  the  court  erred  in  refusing  to  give  the  juiy  the  second 
charge  asked  for  by  the  defendant  below. 

The  plaintiff's  son,  in  cutting  the  timber  which  is  the  ground 
of  the  action,  acted  as  Ihc  servant  of  the  plaintiff  in  error.     The 
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fiiasler  is  liable  civililcj^  for  the  acts  of  his  servant  done  pursuant 
to  his  authority.  So  if  the  servant,  while  in  the  business  of  his 
master,  by  h'xsnegiigence  injure  annihcr,  the  master  Is  liable  in 
an  action  on  the  case.  But  if  the  servant  act  loilfulli/,  and  with- 
out the  conimand  of  the  master,  trespass  will  not  lie  against  the 
master.  This  question  was  much  discussed  in  the  case  of  Mc- 
r»Iann  v.  Crickett,  [1  East,  163]  in  which  the  English  authorities 
were  e.vamined.  The  case  was,  that  Brown  a  servant  of  the  de- 
fendant, wilfully  drove  the  chariot  of  his  master,  against  the  plain- 
tiff's chaise,  but  that  the  defendant  was  not  himself  present,  nor 
did,  in  any  manner,  direct  or  assent  to  the  act  of  his  servant; 
and  the  question  was,  if  for  this  wilful  and  designed  act  of  the 
servant,  trespass  would  lie  against  the  master — and  the  court 
lield  that  it  would  not,  [see  also  3  Salkeld,  442  ;  Bac.  Abridg. 
title,  Master  &:  Servant.] 

The  evidence  in  this  case  ivas,  that  the  trespaas  was  committed 
by  the  son  of  defendant  below,  without  his  consent  or  approba- 
tion, and  contrary  to  his  express  directions;  the  son  being  sent 
by  the  father  to  cut  timber  on  the  adjoining  vacant  land.  What- 
ever right,  therefore,  the  plaintiffs  below  .may  have  to  redress 
for  the  injury  complained  of,  from  the  plaintiff  in  error,  it 
cannot  be  had  in  this  action  of  trespass.  The  son  did  not  act 
by  tlie  command  of  the  father,  and  whether  the  trespass  were 
wilful  or  negligent,  no  recovery  can  be  had  in  this  form  of 
action. 

It  is,  however,  insisted  that  the  son  was  commanded  to  com- 
mit a  trespass  on  the  lands  of  the  government  of  the  United 
States,  and  that,  therefore,  the  plaintiff"  in  error  is  responsible 
for  his  acts.  Without  deciding  whether  any  distinction,  as  was 
contended  by  the  counsel  for  the  plaintiff  in  error,  exists  Let  ween 
the  public  lands  and  the  property  of  individuals,  it  is  sufficient 
to  say  that,  admitting  that  there  is  no  difference,  tlie  objection  to 
the  form  of  the  action  would  prevent  a  recovery  in  this  case. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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The  State  v.  Atkyns. 

1-  An  indictment  containing  three  counts  for  playing  at'cards"in  an  out-hiuse 
where  people  resort;"  in  a  store  house  for  "retailing  spirituous  liquors  «fcc.  in  a 
public  place"  is  good,  without  designating  to  whom  the  out-house  or  store-house 
belongs,  or  without  designating  the  description  of  the  place  by  a  more  certain  de- 
Bcription. 

2.  The  act  of  (Aikin's  Digest  212)  prescribes  the  terms  which  may  be  used  in  the 
indictment.     If  these  terms  are  followed  the  indictment  is  good. 

Reference  of  a  question  as  novel  and  difficult  arising  in 
a  criminal  case  from  the  Circuit  Court  of  Fayette  County. 

THE  defendant  was  convicted  on  an  indictment  in  these 
words: 

"  The  State  of  Alabama — Circuit  Court  for  Fayette  County, 
Spring  Term,  1839.  The  Grand  Jurors,  &c.  &c.,  upon  their 
oath  present,  that  Wyatt  Atkyns,  late  of  said  county,  on  the 
tenth  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty  nine,  in  the  county  aforesaid,  did  play  at 
cards,  with  cards,  in  an  out-house  where  people  resort  against 
the  peace  and  dignity  of  the  State  of  Alabama." 

"The  second  count  charges  him  with  playing  at  cards  in  a 
jstore  house,  for  retailing  spirituous  liquors." 

"  The  third  count  charges  him  with  playing  at  cards  in  a  pub- 
lic place." 

The  defendant  demurred  to  the  indictment:  the  Circuit  Court 
over-ruled  the  demurrer,  but  reserved  the  question  of  law  aris- 
ing therefrom  as  novel  and  difficult. 

Joshua  L.  Martin,  for  the  defendant,  insisted  that  the  in- 
dictment was  bad,  because  it  did  not  specify  any  place  with  suf- 
ficient certainty,  so  as  to  enable  the  defendant  to  ascertain  the 
precise  act  of  crime  with  which  he  was  charged.     Nor  could  he 


JANUARY  TERM,  1340.  181 


The  State  v.  Atkyns. 


plead  an  acquittal  or  conviction  on  this  in  bar  of  a  subsequent  in- 
dictment. 

The  Attorney  General,  contra. 

GOLDTHVVAITE,  J.— It  is  very  obvious  that  the  act  of 
1S2S,  [Aikin's  Digest,  212.]  was  enacted  with  a  view  to  get  rid 
of  all  technicalities  in  framing  indictments  for  gaming;  and  it 
is  our  duty  to  carry  into  eflfect  the  intention  of  the  Legislature. 
The  second  section  of  the  acr  refered  to,  authorises  the  solicitor 
to  frame  the  indictment  in  this  general  manner,  but  the  defendant 
insists  that  this  positive  sanction  by  the  legislature  of  this  mode 
of  pleading  shall  be  disregarded,  and  the  State  required  to  al- 
lege, that  the  gaming  was  committed  in  the  out-house,  or  store- 
house, of  a  named  individual. 

We  are  not  authorised  to  give  such  a  construction  to  this  act; 
but  if  we  did,  its  inconvenience  in  the  administration  of  justice 
would  at  once  be  manifest.  Individuals  would  be  more  astute 
in  finding  other  owners  for  the  buildings  described,  than  in  de- 
lending  themselves  from  a  second  accusation  for  the  same  of- 
fence,  or  than  in  disproving  the  case  made  out  by  the  State. 

We  rest  this  decision  entirely  on  the  obvious  intention  of  the 
statute,  not  deeming  it  necessary  to  inquire  what  would  be  a 
good  indictment  if  the  special  provisions  directing  the  manner 
of  making  the  charge,  were  omitted. 


182  ALABAMA. 

S.iiidrjril  iJc  Carter  v.  Riclinrdson  &,  O'Neal. 


Sanfoud  &  Cartek  v.  Richardson  &  O'Neal. 

1.  Where  iu  an  action  of  debt,  a  judgment  was  rendered  for  an  aggregate  sum  in 
damages,  equal  to  the  debt  and  damages  properly  recoverable,  the  inequality  is 
not  available  on  error. 

2.  Where  it  does  not  appear  from  the  record  on  what  day  the  judgment  was  rcn. 
dered,  and  when  the  court  adjourned,  (if  necessary  to  sustain  the  judgment)  an 
appellate  court  will  intend  that  it  continued  its  session  up  to  the  latest  period 
authorised  by  law. 

3.  Where  the  judgment  in  an  action  upon  a  bill  single  for  nineteen  hundred  and 
thirty-four  dollars,  was  rendered  for  about  eighty-six  cents  too  much,  the  excess 
was  regarded  as  too  small,  to  induce  an  appellate  court  to  reverse  or  correct  the 
judgment.     The  case  being  a  fit  one  for  the  application  of  the  maxim  de  minimis 

■nan  curat  lex. 

This  case  comes  up  by  writ  of  error  from  the  Circuit  Court 
of  Sumter. 

THE  defeiulanis  in  error  brought  an  action  of  debt  against  the 
plaintill's  on  a  bill  single  for  the  payment  of  nineteen  hundred 
and  lhirt3'-four  dollars,  on  the  fifteenth  da}'  of  August,  1S37. 
At  the  Circuit  Court  of  Sumter,  which  commenced  its  session 
on  the  firrit  day  of  April,  1S30,  a  judgment  by  default  was  ren- 
dered, against  tiie  plaintifFsin  error,  in  favor  of  the  dcfe.idanls,  for 
"  the  sum  of  two  thousand  one  hundred  and  ninety-one  dollars 
and  eighty-six  cents,  damages  sustained  by  reason  of  the  non- 
performance of  the  promise  and  assumption  in  the  declaration 
specified,  together  with  costs  expended,  &c." 

The  plaintiffs  here  assign  for  error — 1.  That  the  judgment  is 
fur  an  aggregate  sum  in  damages,  instead  of  distinguishing  as  the 
form  of  the  action  required,  so  much  ss  debt,  and  so  much  as 
damages, — 2.  That  the  judgment  is  rendered  for  a  larger  sum 
in  damages  than  the  principal  and  interests  due  uj)on  the  writing 
declared  on. 

•  Bliss,  for  the  plainlifT. 
jNJetcalfe,  contra. 
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COLLI  1<]R,  C.  J. — 1.  The  precise  point  raised  by  [he.  fir.^t 
nssignmcnt  was  dclcrniinccl  by  this  court,  in  Cairoll  v.  jMecivs, 
(3.  Porter's  Rep.  22G.)  In  liuU  case  the  action  was  debt,  but  tlie 
judgment  was  in  assumpsit.  'J'he  court  sa}^:  ''Tiie  judgment, 
though,  informal,  was  lor  liic  precise  amount  of  the  principal 
and  interest  due  upon  the  note,  and  bound  the  plaintill"  in  error 
lo  pay  no  more  than  an  accurate  Juilgment  in  debt  would  have 
done.  As  the  judgment  has  the  ^•ame  efi'ect,  that  a  proper  one 
would  have,  we  could  not  revise  it  upon  the  ground  that  it  is 
in  assumpsit."  See  also,  I.  Porter's  Rep.  15.  The  case  first 
cited  is  conclusive  to  show  that  the  first  assignment  of  error  is 
not  well  taken. 

2.  It  docs  not  appear  from  the  record  on  what  particular  day 
of  the  term  the  judgment  was  rendered,  or  on  what  day  of  the 
month  the  court  adjourned;  we  may  then  intend,  that  as  the 
court  miglU  have  continued  its  session  for  two  weeks,  that  it 
did  not  adjourn  until  Saturday,  the  tiiiiteenth  day  of  April,  and 
that,  on  that  day,  the  judgment  was  rendered.  The  bill  single 
became  due  on  the  15th  August,  1837,  and  interest  began  to 
accrue  on  the  lC;h  of  that  month.  Up  to  the  IGih  of  April, 
1S39,  the  principal  and  interest  together  would  have  m.ade  the 
precise  sum  for  which  the  judgment  was  recovered;  so  that  the 
plaintiflfs  have  been  charged  with  interest  for  the  14'.h  and  15lh 
of  April,  making  a  fraction  less  than  eighty-six  cents.  This 
sum  is  too  small  to  induce  this  court  to  interfere  with  the  judg- 
ment of  tiie  Circuit  court,  even  to  correct  it.  The  case  is  a  fit 
one  for  the  application  of  the  maxim  de  minimis  non  curat 
lex. 

Let  the  iud";menl  be  alTirmcd. 
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Price  v.  Kirby. 

1.  When  the  judgment  of  the  Court,  confirming  an  award  of  arbitrators,  states  that 
the  "arbitrators  were  sworn  according  to  law,"  if  it  does  not  appear  from  the 
record  that  an  oath  was  administered  to  them  before  the  award  was  made,  this 
Court  will  intend  that  proof  was  made  that  such  was  the  fact. 

2.  When  arbitrators  recite  "under  their  hands  and  seals"  that  an  award  was 
made,  but  omit  making  a  scroll  opposite  their  names,  it  is  a  sufficient  compli- 
ancewith  the  statute. 

3.  No  objection  can  be  made  to  an  award  in  the  appellate  Court,  which  was  not 
made  in  the  Court  below,  unless  it  appear  from  the  record,  that  the  award  did 
not  decide  the  matters  in  controversy. 

Error  to  Lauderdale  Circuit  Court. 

THIS  action  was  brought  by  the  defendant  in  error  against 
the  plaintiff  in  error,  for  a  breach  of  covenant,  and  on  the  motion 
of  the  parties,  the  matters  in  controversy  were  referred  to  the 
award  of  two  persons,  whose  award  was  to  be  entered  up  as  the 
judgment  of  the  court. 

The  referees  returned  an  award,  upon  which  the  following 
order  was  made:  This  day  came  the  parties  by  their  attornies, 
and  the  plaintiff,  by  his  attorney,  moved  the  court  to  confirm  the 
report  of  the  arbitrators,  made  in  this  case,  to-wit:  Benjamin 
Ingram  and  Donald  Campbell,  but  the  defendant  objected  there- 
to, on  the  ground  of  the  award  not  being  under  the  seals  of  the 
arbitrators,  and  because  it  was  not  shewn  that  the  arbitrators 
acted  under  oath;  but  the  court  overruled  the  objections,  and  af- 
firmed the  award.  The  court  rendered  judgment  for  the  plain- 
tiff below,  from  which  this  writ  of  error  is  prosecuted  by  the 
defendant  below,  who  assigns  for  error — 

1st.  There  was  no  order  of  the  court  certified  by  the  clerk: 
2d.  The  arbitrators  were  not  sworn  according  to  law: 
3d.  The  award  was  not  made  under  the  seal  of  the  arbitrators: 
4th.  The  award  is  void,  because  there  was  no  statement  of 
the  clerk  to  the  arbitrators  of  what  was  referred  to  them: 
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5th.  The  award  is  void,  because  it  does  not  state  the  names  of 
the  parties, so  as  to  ascertain  in  whose  favor,  and  against  whom, 
it  was  made. 

Hopkins,  for  plaintiffs  in  error. 
jVIcClung,  contra. 

ORMOND,  J. — No  objection  can  be  made  in  this  Court  to 
the  award,  which  was  not  made  in  the  court  below,  unless  in- 
deed, it  should  appear  from  the  judgment  of  the  court,  that  the 
award  did  not  decide  the  matters  in  controversy  between  the 
parties;  which  does  not  appear  to  be  the  predicament  of  this  case. 
The  only  objections  made  to  the  award  in  the  court  below  were, 
that  it  did  not  appear  that  the  arbitrators  acted  under  oath;  and 
that  the  award  was  not  sealed  by  them. 

The  first  objection  is  slightly  varied  in  the  assignment  of  er- 
ror, which  is,  that  it  does  not  appear  that  the  arbitrators  were 
sworn  according  to  law.  This  objection  is  rested  in  this  court, 
on  the  language  of  the  certificate  of  the  justice  of  the  peace, 
which  is,  that  he  administered  to  the  arbitrators  an  oath,  to  de- 
cide the  matters  in  controversy  between  the  parties,  impartially, 
according  to  equity,  and  the  evidence.  It  is  true,  that  he  does 
not  state  that  ii  was  before  they  entered  upon  the  arbitration; 
but  that  such  was  the  fact,  is  clearly  deduciblefrom  the  language 
employe<:f  by  him,  which  imports  future  action. 

Buf  a  still  more  conclusive  answer  to  the  objection  is,  that  it 
might  have  been  proved  by  parol,  that  the  oath  which  the  law 
requires,  was  administered  to  the  arbitrators  before  they  enter- 
ed on  their  duties:  and  if  no  certificate,  that  such  was  the  fact, 
was  found  in  the  record,  we  would  intend  that  the  fact  was  es- 
tablished in  some  mode,  as  it  is  stated  in  the  judgment  of  the 
court,  that  the  arbitrators  were  sworn  according  to  law;  and  if 
such  was  not  the  fact,  it  should  have  been  shown  by  bill  of  ex- 
ceptions. 

As  to  the  remaining  point,  we  understand  the  requisition  of 
the  statute,  that  the  arbitrators  shall  seal  their  award,  to  be  mere- 
ly directory  to  them;  and  that  if  this  is  not  done,-  the  omission 
24 
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will  not  affect  its  validity.  A  contrary  decision  would  be  in 
hostility  with  the  3d  section  of  tiie  act  regulating  this  matter; 
which  provides,  that  no  award  made  by  virtue  of  this  act,  shall 
be  liable  to  be  examined  into,  superseded,  or  reversed,  by  writ 
of  error,  or  set  aside  by  the  court  to  vvhich  it  was*  returned,  for 
want  of  form  only,  or  other  irregularity,  if  such  award  decides 
the  case,  suit,  matter  or  controversy,  submitted  to  arbitrators. 

In  the  award  which  is  found  in  the  record,  the  arbitrators  de- 
clare that  it  is  given  under  their  hands  and  seals;  but  omit  ma- 
king a  scroll,  or  flourish  v/Ith  a  pen  opposite  their  names.  If 
this  is  not  mere  form,  it  is  difficult  to  say  in  what  form  consists. 

Awards  are  among  the  most  favored  objects  of  courts  of  jus- 
tice. That  they  are  so  considered  in  this  court,  is  apparent 
from  the  case  of  Tankersly  v.  Richardson,  (2  Stewart  Rep,  130.) 

Let  the  judgment  be  afBrmed. 


Johnson  v.  IMcGehee  &  Thomas. 

1.  When  a  deed  is  offered  in  evidence  and  is  objected  to  for  erasures,  interlinea- 
tions, or  blank  spaces,  supposed  to  be  apparent  on  examination,  the  precise 
point  of  objection  must  be  shown  in  a  distinct  manner,  otherwise,  the  excep- 
tion is  incapable  of  revision. 

2.  A  notary  public  is  authorized  to  take  the  proofs  and  acknowledgment  of  deeds, 
in  the  county  for  which  he  is  commissioned,  although  the  land  conveyed  may 
be  situated  in  another  county. 

3.  No  period  is  designated  by  the  statute,  within  which  the  proof  or  acknowledg- 
ment must  be  taken.  It  may  therefore  be  taken  at  any  time;  but  the  rights  of  a 
subsequent  bona  fide  purchaser  will  not  be  affected,  unless  the  deed  is  recorded 
>rithin  ws.  months  after  its  e.xecution. 


JANUARY  TERM,  1840.  187 

Johnson  v.  McGehce  &  Thomas. 

4.  The  sixtli  article  of  the  treaty  made  with  tlie  Creek  tribe  of  Indians,  on  the 
24th  of  March,  1832,  [5  Porter,  416]  directs,  that  twenty.nine  sections  of  land 
may  be  located,  and  that  patents  for  the  same  may  then  issue  to  such  persons, 
being  Creeks,  to  whom  they  shall  be  assigned  by  the  Creek  tribe.  The  assign- 
ment  of  these  lands  by  the  tribe,  is  an  act  which  must  be  communicated  to  the 
executive  to  enable  him  to  direct  the  issuance  of  the  patents,  in  conformity  with 
the  treaty:  it  is  therefore  a  public  document,  the  custody  of  which  is  properly 
committed  to  some  one  of  the  excutive  departments. 

5.  Ail  the  official  intercourse  of  the  government  with  the  several  Indian  tribes,  is 
carried  on  by  the  War  Department;  and  the  documents  connected  with  such  in- 
tercourse, are  deposited  in  the  Bureau  of  the  Commissioner  of  Indian  affairs.  A 
copy  of  the  assignment  of  the  lands  reserved  under  the  sixth  article  of  the  treaty 
of  1832,  is  properly  authenticated  by  his  certificate,  accompanied  with  the  seal 
of  the  War  Department. 

6.  A  patent  issued  after  the  commenocnient  of  a  suit,  cannot  be  given  in  evidence 
to  support  the  action:  nor  is  a  patent,  so  issued,  evidence  of  the  facts  recited  in  it, 
so  as  to  effect  the  defendant  to  the  suit. 

7.  A  location  or  allotment  of  the  lands  assigned  under  the  sixth  article  of  the  treaty 
of  1832,  is  necessary  to  show  title  in  one  who  claims  title  previous  to  the  issu- 
ance of  the  patent,  and  without  proof  of  such  allotment  or  location,  no  action  in- 
volving the  title,  can  be  maintained  previous  to  the  issuance  of  the  patent. 

8.  The  location  or  allotment  is  the  mode  by  which  the  proper  executive  olEcer  de- 
termines, that  the  choice  of  land  made  by  the  Creek  tribe,  is  approver?,  and  that 
the  lands  are  not  subject  to  other  claims.  When  this  is  done,  an  inchoate  legal 
title  is  created,  capable  of  transnussion  by  those  to  whom  they  are  assigned,  by 
the  Creek  tribe. 

9.  It  is  unnecessary  to  give  evidence,  that  the  assignment  way  made  by  the  chiefs 
and  head  men  of  the  tribe,  or  that  those  who  made  it,  >v'ere  authorized  by  the 
tribe.  The  recognition  of  these  persons,  by  the  government,  as  the  chiefs  and 
head  men,  is  conclusive  on  the  Courts,  which  are  b^und  to  follow  the  action  of 
the  government,  in  its  recognition  of  other  powers 

Writ  of  error  to  the  Circuit  Court  p^  Benton  county. 


McGehee  &.  Thomas  sued  Johnson,  in  an  action  of  trespass  to 
try  titles,  to  recover  a  tract  (/  land  in  Benton  coun(3^  The 
writ  issued  26th  Jipril,  1S36,  and  the  trial  was  had  at  the 
spring  term  of  the  Circuit  Court,  for  the  year,  1S3S.  The  tria! 
resulted  in  a  verdict  and  judgment  for  the  plaintiffs. 

To  prove  their  title  to  the  land  in  controversy,  the  plaintiffs 
offered  in  evidence,  a  deed  from  Benjamin  Marshall  and  others, 
(who  are  named  as  the  assigtiees  of  the  Creek  tribe  of  Indians, 
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in  Ihe  instrument  hereafter  set  out,)  by  which  the  land  sued  for, 
is  granted  to  the  plaintiffs.  This  deed  is  dated  26th  October, 
1836,  and  is  authenticated,  by  the  certificate  of  a  notary,  in  the 
following  terms:  "Mobile  County,  State  of  Alabama:  Person- 
ally apjDcared  before  Charles  J.  Fox,  a  notary  public  in  and  for 
said  county  and  state,  duly  commissioned  and  sworn,  residing  in 
the  city  of  Mobile,  the  within  named  John  B.  Hogan,  one  of  the 
subscribing  witnesses  to  the  foregoing  deed,  who,  being  duly 
sworn,  deposeth  and  sailh,  that  he  saw  B.  Marshall  [and  the  oth- 
er grantors  in  the  deed,  naming  them:]  whose  names  are  sub- 
scribed thereto,  sign,  seal,  and  deliver  the  same  to  the  said 
William  McGehee  and  John  H.  Thomas;  that  he,  this  deponent, 
subscribed  his  name,  as  a  witness  thereto,  in  the  presence  of 
the  said  B.  Marshall,  [and  the  olher  grantors]  and  that  he  saw 
the  other  subscribing  witnesses,  H.  G.  Barclay  and  R.  D.  Ro- 
land, sign  the  same  in  the  presence  of  the  said  B.  Marshall,  [and 
the  olher  grantors]  and  in  the  presence  of  each  other,  on  the 
day  and  year  therein  named,  to  wit:  on  the  26lh  day  of  Octo- 
ber, 1835.  JOHIS  B.  HOGAN. 

Witness  my  hand  and  seal  notarial,  thisSSth  February,  A.  D. 
1838,  at  Mobile,  Alabama. 

[l.  s.]  CHAS.  J.  FOX,  Notary  Public." 

The  defendants  resisted  the  introduction  of  this  deed,  for  the 
reasons,  1st.  That  it  was  not  so  proved  and  authenticated  as  to 
authorize  its  admissioi.  without  further  evidence:  and  2d.  Be- 
cause of  the  many  interlineations,  erasures,  and  blanks,  which 
appeared  throughout  the  tame.  The  deed  was  permitted  to  be 
read  as  evidence  of  title,  frorn  the  grantors  therein  named,  to  the 
plaintiffs,  and  the  court  decided  that  the  deed  could  only  be  im- 
peached by  evidence.     To  all  this  the  defendant  excepted. 

The  plaintiffs  then  offered,  as  futther  evidence  of  title,  a  cer- 
tified copy  of  an  assignment  made  by  certain  persons,  styling 
themselves  Creek  chiefs  of  the  Creek  tribe  of  Indians,  by  which 
tlie  land  in  controversy  was  assigned  to  the  grantors  of  the 
plaintiffs.  This  instrument  is  dated  the  4th  October,  1835,  and 
■recites,  that  those  signing  it,  "for  the  use  or  behoof  of  the  said 
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tribe,  do  make  the  following  assignment  of  ihe  twenty-nine 
sections  which  the  said  tribe  is  authorized  to  assign,  to  persons, 
being  Creeks,  by  the  sixth  article  of  the  treaty  made  at  Wash- 
ington on  the  24th  day  of  March,  1832."  Then  follows  a  de- 
scription of  the  sections  assigned,  among  which  is  found,  the  land 
which  is  the  subject  of  this  suit.  This  instrument  is  signed  and 
sealed  by  a  number  of  persons,  being  names  which  we  suppose  to 
be  Indian;  and  purports  to  have  been  executed  in  the  presence 
of  many  witnesses,  among  whom  is  the  sub-agent  of  the  Creeks, 
east  of  the  Mississippi.     Appended  to  it,  are  these  certificates: 

*'  I  certify  that  the  foregoing  is  a  true  and  correct  copy  of  the 
original  assignment  on  file  in  this  office.  Office  of  Indian  Affairs, 
March  29th,  1838.  C.  A.  HARRIS,  Commissioner." 

*'Be  it   remembered,  that  C.  A.  Harris,  who  has  signed  the 

foregoing  certificate,  is  commissioner  of  Indian  affjirs,  and   that 

to  his  attestations,  full  I'ailh  and  credit  are,  and  ought  to  be  given. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name, 

[l.  s  ]    and   caused  the  seal   of  this  Department   to  be  affixed, 

on  this  29th  day  of  March,  1838. 

S.    COOPER,  Acting  Secretary  of  War." 

This  instrument  was  objected  to  by  the  defendant,  for  the 
reasons,  1st.  Because  the  original  is  the  best  evidence;  this  not 
being  such  a  document  as  is  required  to  be  on  file  in  the  War 
office:  2d.  Because  this,  as  a  copy,  is  not  sufficiently  authenti- 
cated. These  objections  were  overruled,  and  the  assignment 
read  in  evidence. 

The  plaintiffs  then  offered,  as  further  evidence  of  title,  a  patent, 
issued  from  the  land  office  of  the  United  Stales,  under  the  seal 
of  the  Land  office,  and  signed  by  the  President  of  the  United 
States,  being  dated  IS/A  of  November,  1836.  This  patent  re- 
cites the  sixth  article  of  the  treaty,  of  24th  March,  1832;  and 
also,  "that  the  chiefs  and  head  men  of  the  Creek  tribe  of  Indians, 
on  the  7th  day  October,  1835,  assigned  a  certain  section  of  land, 
[the  one  in  controversy']  to  the  grantors  of  the  plaintiffs,  as  be- 
ing one  of  the  sections  to  which  the  said  tribe  was  entitled,  by 
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the  sixth  article:  and  that  the  said  assignment  having  been  ap- 
proved by  the  President  of  the  United  States,  on  the  16lh  day 
of  April,  1836."  Then  follows  a  grant  to  the  grantors  of  the 
plaintiffs,  of  the  land,  the  subject  of  this  suit.  This  patent  was 
objected  to  by  the  defendant,  1st.  As  proving  noth-ng:  and  2d. 
Because  it  was  no  evidence  of  title,  it  having  been  issued  since 
the  commencement  of  the  action.  These  objections  were  over- 
ruled, and  the  patent  admitted  as  evidence. 

This  being  all  the  evidence  of  title,  the  defendant  requested 
Ihe  Court  to  charge  the  jur}^,  that,  in  order  to  entitle  the  plaintiffs 
to  a  recovery,  they  must  prove  that  their  grantors  were  located 
on  the  land  in  question,  or  that  it  was  allotted  to  them  b}^  grant. 
This  charge,  the  court  refused.  The  defendant  further  asked 
the  court  to  charge  the  jury,  that  to  entitle  the  plaintiffs  to  a  re- 
covery, they  must  prove  that  the  persons  making  the  assign- 
ment to  the  plaintiff''s  grantors,  had  authority  from  the  Creek 
tribe  of  Indians,  to  make  such  assignment.  This  charge,  the 
court  also  refused.  The  defendant  further  asked  the  court  to 
charge  the  jurj',  that  the  documentary  evidence  of  title,  was  not 
sufficient  to  authorize  a  recovery.  This  was  also  refused;  and 
the  jury  were  instructed  that  the  same  was  suflicient,  if  the  other 
proof  satisfied  them  that  the  defendant  was  in  possession  of  the 
land  when  the  suit  was  instituted,  and  to  assess  such  damages 
as  the  evidence  showed  to  be  a  reasonable  rent. 

The  defendant  also  requested  the  court  to  charge  the  jury, 
that  if  they  believed  from  the  evidence,  that  the  defendant  had 
planted  his  crop,  and  had  no  notice  to  quit  until  the  day  of  the 
fcervice  of  the  writ,  that  the  rent  would  not  be  assessed  as  dama- 
ges. This  charge  was  likewise  refused.  The  defendant  excep- 
ted to  the  several  decisions  of  the  court  on  the  matters  above 
stated.  The  assignments  of  error  in  this  court,  questions  the 
correctness  of  each  of  the  decisions  made  b}'  Circuit  Court. 

William  B.  MartiN;  for  the  plainlifl'in  error. 
ChiltoN;  contra. 
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GOLDTIiWAlTK,  J. — The  several  questions  of  law,  which 
arise  out  of  the  bill  of  exceptions  taken  at  the  trial  of  this  case, 
will  be  most  conveniently  answered  by  considering  them  in  the 
order  in  which  they  were  presented  before  the  circuit  court  : 

1.  The  objections  taken  against  the  deed,  so  far  as  tiiey  relate 
to  its  appearance  at  the  time  when  ofl'ered.  cannot  be  noticed  ; 
as  the  record  transmitted  to  this  court,  shows  neither  erasure, 
interlineation,  cr  blank  space.  If  the  deed  was  subject  to  ex- 
ception for  any  cause  of  this  description,  the  precise  point  ought 
to  have  been  shown,  and  the  objection  presented  in  a  distinct 
manner  :  as  it  is  otherwise,  this  exception  cannot  be  reviewed. 

2.  The  probate  of  the  deed  made  before  the  notary  public,  is 
in  strict  conformity  to  the  provisions  of  the  several  statutes  di- 
recting the  mode  of  proof.  The  second  section  of  the  act  of 
1831,  [Aikin's  Dig.  91]  gives  authority  to  any  notary  public 
of  this  State,  to  take  and  certify  the  acknowledgment  and  proof 
of  deeds,  or  relinquishment  of  dower,  in  any  county  for  lohich 
the  notary  is  commissioned,  in  like  manner  and  form,  as  was 
then  required  by  law,  when  the  same  was  taken  before  judges  of 
the  circuit  or  county  courts,  clerks  of  the  county  courts,  or  two 
justices  of  the  peace.  ThQves{r\c\\on,  to  any  coujity  for  which 
the  notary  is  commissioned,  does  not  apply  to  the  situs  of  the 
lands  conveyed  by  the  deed,  but  applies  alone  to  the  place  in 
which  he  may  properly  authenticate  the  proof,  or  acknowledg- 
ment. If  it  Was  otherwise,  no  officer  of  this  description  could 
lawfully  authenticate  a  deed  conveying  lands  in  two  or  more 
counties.  The  form  of  this  certificate  is  copied  from  the  first 
section  of  the  act  of  1S12,  [Aikin's  Dig.  90,]  and  differs  from 
that  prescribed,  only  in  the  phraseology  of  the  attesting  clause,  in 
a  manner  no  ways  material. 

3.  No  act  of  the  legislature  limits  a  period,  within  which  an 
acknowledgment  or  the  proof  must  be  made  ;  although,  the  deed 
may  be  of  no  effect  against  a  subsequent  bona  fide  purchaser  or 
mortgagor  for  a  valuable  consideration  without  notice,  if  it  be 
not  acknowledged  or  proved,  and  certified  and  lodged  for  record 
with  the  clerk  of  the  county  court,  in  the  county  where  the  lands 
are  situated,  within  six  calender  months  [Aikin's  Digest  90.] 
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Here  the  controversy  is  not  with  one  claiming,  as  a  subsequent 
purchaser  or  mortgagee,  and  therefore,  the  statute  last  cited  has 
no  application  to  this  case. 

4.  The  objection  to  the  adnraissibilily  of  the  instrument,  offer- 
ed to  prove  the  assignment  of  the  land  in  controversy,  to  the 
grantors  of  the  plaintiffs,  by  the  Creek  tribe  of  Indians,  by 
virtue  of  the  sixth  article  of  the  treaty,  is  two  fold  ; — 1.  because 
it  is  a  copy  ,  and  2.  if  a  copy  is  admissible,  this  is  not  certified 
in  the  manner  required  by  law.  The  sixth  article  of  the  treaty 
[5  Porter,  416]  directs  "  that  twenty  more  sections  of  land  may 
be  located,  and  patents  for  the  same,  may  then  issue,  to  those  per- 
sons, being  Creeks,  to  whom  the  same  may  be  assigned  by  the 
Creek  tribe."  The  assignment,  under  which  the  plaintiffs  at- 
tempted to  make  out  an  inchoate  title  to  the  land  in  controversy, 
is  the  only  means,  by  which  the  United  States  can  ascertain  to 
whom  the  patents  are  to  be  issued,  in  compliance  with  this  ar- 
ticle of  the  treaty  ;  theret"ore,  it  is,  necessarily,  a  public  docu- 
ment, the  custody  of  which,  must  be  committed  to  some  one  of 
the  executive  officers  of  the  government  of  the  United  States, 
and  remain  with  the  other  public  archives. 

5.  All  the  official  intercourse  of  the  government,  with  the  se- 
veral Indian  tribes,  is  carried  on  by  the  War  department  ;  and 
the  documents  connected  with  such  intercourse  are  deposited  in 
the  office  of  the  commissioner  of  Indian  affairs.  This  officer  is, 
therefore,  the  proper  custodian  of  the  original  assignment  ;  and 
his  certificate,  accompanied  as  it  is,  by  the  certificate  of  the  Se- 
cretary of  War,  under  the  seal  of  that  department,  properly  au- 
thenticates the  copy  offered  in  evidence. 

6.  The  admission  of  the  patent,  under  the  circumstances  of 
this  case,  was  irregular.  In  the  case  of  Jones  and  Parsons'  heirs 
V.  Inge  and  Mardis'  heiis  [5  Porter,  327J  we  considered  very 
fully,  the  effect  of  the  recitals  in  a  patent  issued  after  the  com- 
mencement of  a  suit;  and  determined,  that  such  recitals  could  not 
operate,  so  as  to  support  an  action  commenced  anterior  to  the 
date  of  the  patent.  In  the  subsequent  case  of  Bullock  v.  Wil- 
son [5  Porter,  338,]  we  decided  that  the  introduction  of  a  patent, 
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in  that  case,  was  not  in  error,  inasmuch  as  a  legal,  inchoate  title 
was  previously  shown  in  evidence.  We  say,  in  reference  to  the 
state  of  facts,  then  shown  by  the  record,  "  there  can,  certainly, 
be  no  objection  to  showing  the  state  of  such  title,  when  the  suit 
was  commenced,  and  the  proving  that  it  has  been  consummated 
by  an  act  of  confirmation  subsequently  done.  Such  is  the  case 
at  bar.  And  where  the  inchoate  title  is  attacked  by  proof,  it 
may  be  important  to  show,  that  it  has  been  perfected  ;  and  this, 
though  in  the  particular  action,  the  proof  of  the  [subsequent] 
perfect  title  would  not  warrant  a  verdict."  In  the  present  case, 
however,  as  will  be  subsequently  shown,  no  inchoate  title  was 
made  out,  therefore,  the  effect  of  the  patent  was  not  to  repel  an 
attack  on  the  previous  inchoate  title,  and  it  could  only  have  the 
effect  to  mislead  the  jury,  by  connecting  the  recitals  with  other 
evidence  imperfect  and  insufTicient  by  itself,  to  establish  a  legal 
title,  by  which  this  action  might  have  been  maintained.  As  the 
patent  given  in  evidence,  was  issued  subsequent  to  the  com- 
mencement of  this  action,  and  was  not  called  in  aid  of  the  de- 
fense of  a  sufficient  title  to  maintain  the  action,  previously  shown 
in  evidence,  we  consider  its  admission  was  irregular  j  because 
the  recitals  contained  in  it,  were  well  calculated  to  mislead  the 
jury,  and  induce  the  conclusion  that  the  title  was  in  the  plaintiffs 
when  this  action  was  commenced. 

7.  The  only  documentary  evidence  of  title,  before  the  jury, 
was  the  assignment  of  the  Creek  tribe  of  Indians,  of  the  land 
in  controversy,  to  the  grantors  of  the  plaintiffs  ;  the  deed  to  the 
plaintiffs,  and  the  patent  issued  to  the  plaintiff ':j  grantors,  after  the 
commencement  of  this  action.  On  this  state  of  evidence,  the 
defendants  requested  the  circuit  court  to  charge  the  jury,  that,  a 
recovery  ought  not  to  be  had,  unless  the  grantors  of  the  plain- 
tiffs had  been  located  on  the  land  in  question,  or  it  had  been  allot- 
ted to  them.  This  was  decided  in  the  case  of  Fipps  v.  McGehee, 
et  al.  (5  Porter,  413)  in  which  we  held,  thatproofofthe  location 
was  essential,  to  make  out  an  inchoate  legal  title  to  any  of  the 
sections  held  under  the  sixth  article  of  the  treaty,  if  title  was 
asserted  previous  to  the  issuance  of  a  patent  :  It  was  urged  that 
much  diflficulty  may  exist,  in  ascertaining  the  fact  of  location. 
25 
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However  this  may  be,  it  is  certain,  that  no  title  could  arise,  un 
til  this  location  was  made. 

S.  No  difficulty,  in  point  of  fact,  can  exist,  either  as  to  the 
existence,  or  as  to  the  proof  of  this  fact  ;  it  is  not  an  act  i7i 
2)ais,  like  livery  of  seizin  ;  it  is  the  mode,  by  which  the  proper 
executive  officer  determines  that  the  claim  made  by  ihe  Indians, 
is  approved  by  the  executive,  and  that  the  lands  selected  by 
them  are  not  subject  to  other  claims.  Wherever  this  was  done, 
the  land  was  allotted,  located,  and  set  apart  from  the  public 
domain,  in  compliance  with  the  stipulations  of  the  treaty.  The 
patent  offered  in  this  case,  recites,  that  the  assignment  was  appro- 
ved by  the  president,  on  the  16th  of  April,  1836.  This  recital, 
if  true,  and  if  admissible  in  evidence,  would  establish  the  loca- 
tion, as  it  was  then,  if  not  previously  made.  It  is  presumed  that 
the  means  by  which  the  officers  of  the  land  office  acquired  this 
information,  are,  or  may  be,  open  lo  the  plaintifis. 

9.  It  was  unnecessary  for  the  plaintiffs  to  establish,  by  proof, 
that  the  persons  whose  names  appear  to  the  assignment,  were 
authorized  to  act  in  the  name  of  the  Creek  tribe  of  Indians. 
The  assignment,  as  before  mentioned,  is  the  act,  by  which  the 
Creek  tribe  conveys  the  requisite  information,  to  the  United 
States  ;  that  the  latter  are  to  convey  the  lands  assigned,  to  the 
individuals  named:  and  is  of  no  validity  until  recognized  and  ac- 
ted on  by  the  United  States  ;  but  when  so  acted  on,  it  becomes 
potential  to  create  an  inchoate  legal  title  in  the  assignees,  for  the 
reasons  stated  in  the  case  of  Fipps  v.  McGehee,  et  al.  No  princi- 
ple is  more  clear,  than  the  one,  which  requires  the  courts  of  a 
country  to  follow  the  acts  of  the  government,  in  its  recognition 
oi  foreign  powers:  and  the  same  principle  applies  with  equal  force, 
to  our  relations  with  the  Indian  tribes.  Whatever  persons  are 
recognized,  by  the  government,  as  the  head  men  and  chiefs  of 
the  Creek  tribes,  must  be  considered  as  such,  by  this  court. 

From  what  has  already  been  said,  it  is  sufficiently  clear,  that 
the  charges  requested  by  the  defendants,  that  the  documentary 
evidence,  was  not  sufficient  to  authorize  a  recovery,  ought  to  have 
been  given. 
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The  other  charges  given,  and  refused  b)*  the  circuit  court,  are 
not  necessary  to  be  examined,  as  they  relate,  merely,  to  the  as- 
certainment of  damages,  and  their  consideration  is  not  pressed 
in  this  court. 

It  remains  only  to  announce  the  result  of  our  opinion  ;  which 
is,  that  the  judgment  of  the  circuit  court  be  reversed,  and  the 
case  remanded  for  further  trial. 


Norwood  &  Chambers  v.  Riddle 

1.  The  service  of  process  is  sufficiently  shewn  by  proving  that  the  signature  of  tlic 
defendant  to  an  acknowledgement  thereupon  endorsed,  is  in  his  own  hand-writing. 

2.  Where  the  judgment  entry  recites,  that  the  signature  of  the  defendant  to  the 
service  of  the  process  was  shown  to  the  court,  by  the  affidavit  of  a  third  person, 
the  supreme  court  will  intend  that  the  affidavit  was  made  in  open  court,  and 

that  the  witness  was  there  examined. 

THIS  case  comes  here  by  writ  of  error  from  the  county  court 
of  Jackson.  The  defendant  in  error,  caused  to  be  issued  a  peti- 
tion and  summons  against  the  plaintiffs  in  error,  returnable  to  the 
county  court  of  Jackson;  which  was  executed  on  Chambers  by 
the  Coroner  of  that  county,  and  on  which  was  the  following 
endorsement:  "  I  acknowledge  the  service  of  the  within  writ. 
Feb.  the  6lh,  1S3S.  Henry  Norwood." 

The  entry  of  judgment  commences  as  follows:  <*Came  the 
plaintiflfby  his  attorney,  and  upon  the  affidavit  of  Moses  Jones, 
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to  the  hand  writing  of  the  signature  of  Henry  Norwood,  to  the 
acknowledgment  of  the  service  of  the  writ  upon  him,  and  on 
motion  of  the  plaintiff  by  his  attorney,  and  the  defendant  being 
solemnly  called,  &c.  ,came  not,  but  made  default." 

It  is  assigned  for  error  that  it  does  not  sufficiently  appear  from 
the  record,  that  Norwood  was  served  with  process. 

Hopkins,  for  the  defendant. 
JVIcClung,  contra. 

COLLIER,  C.  J. — The  endorsement  on  the  process,  purport- 
ing to  be  an  acknowledgment  of  service  on  Norwood,  is  certainly 
not  sufficient  proof  of  that  fact:  but  when  it  is  shown  that  the 
acknowledgment  is  subscribed  with  the  name  of  Norwood,  in  his 
own  hand-writing,  the  evidence  is  satisfactory  to  show,  that  the 
act  was  his  own. 

It  is,  however,  objected,  that  the  court  cannot  know  that  the 
affidavit  of  Moses  Jones,  was  regularly  made;  that  it  may  have 
been  taken  out  of  court  before  a  justice  of  the  peace,  or  other 
officer.  'I'his  objection  may  be  well  founded  in  point  of  fact, 
but  the  inference  is  unauthorised,  by  any  any  thing  in  the  record. 
According  to  a  well  established  rule,  every  intendment  must  be 
here  made  in  favor  of  the  judgment  of  a  subordinate  court,  which 
can  consistently  be  made.  Now,  as  we  must  suppose,  that  the 
county  court  would  not  have  admitted  an  affidavit,  which  w^as 
not  legal  proof  of  the  fact,  it  will  be  intended  that  the  affidavit 
was  made  in  open  court,  and  that  the  witness  was  there  exam- 
ined. 

This  view  shows  that  there  is  no  error  in  the  proceedings  in 
the  county  courtj  and  its  judgment  is  consequently  affirmed. 
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FuQTTA,  Guardian  v.  Hunt. 

1.  A  guardian  may  maintain  an  action  in  his  own  name,  for  an  injury  to  the  pro. 
pcrty  of  his  ward  in  his  actual  possession. 

Error  to  the  Circuit  Court  of  Madison  County. 

THIS  was  an  action  of  detinue,  commenced  in  the  court  below, 
by  the  plaintiff  in  error,  to  recover  a  negro  slave. 

The  declaration  alleges,  that  the  plaintiff  heretofore,  to  wit, 
on  the  day  of,  was  lawfully  possessed  of  a  certain  negro  female 
slave,  of  great  value,  &c.  the  property  of  the  said  plaintiff,  as 
guardian  as  aforesaid,  as  of  his  own  property,  and  being  so  pos- 
sessed as  aforesaid,  casually  lost  ihe  same  out  of  his  posses, 
sion,  &c. 

To  this  declaration  the  defendant  demurred,  and  the  court  be- 
low sustained  the  demurrer,  and  gave  judgment  for  the  defen- 
dant. From  this  judgment,  the  plaintiff  prosecutes  this  writ  of 
error,  and  now  assigns  for  error  the  judgment  of  the  court  sus- 
taining the  demurrer. 

McClung,  for  the  plaintiffin  error. 
Hopkins,  contra. 

ORMOND,  J. — We  understand  the  declaration  to  assert,  thai 
the  plaintiff  was  in  possession  of  the  slave,  sued  for,  as  guardian, 
and  that  he  was  deprived  of  that  posession  by  thc^defendant. 
These  facts,  are  admitted  by  the  demurrer,  and  it  is  now  insisted 
by  the  counsel  for  the  defendant  in  error,  that  they  authorized 
the  judgment  of  ihe  court  below,  on  the  authority  of  the  case  of 
Goff  V.  Sutherland,  5th  Porter,  50S.  In  that  case  it  was  decid- 
ed, that,  "The  guardian  must  sue  in  his  own  name,  when  he  has 
a  right  to  tUcjJosscssioiiy  or  when  an  injury  is  done  to  ihapos- 
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session;  but  when  the  matter  lies  in  action,  the  suit  must  be  in 
the  name  of  the  ward." 

Now,  as  the  declaration  in  this  case  affirms,  that  the  slave  sued 
for,  was  taken  from  the  possession  of  the  plaintiff  as  guardian, 
that  case  is  a  direct  authority  to  show  his  right  to  maintain  the 
action,  if  he  sustains  the  allegations  of  the  declaration  by  proof. 

In  Sutherland  v.  Goff,  the  court  held  the  guardian  could  not 
recover  because  he  sued,  not  for  a  slave  taken  from  his  posses- 
sion, but  for  his  value  as  assessed  by  a  third  person,  which  the 
the  court  (whether  correctly  or  not)  considered  a  mere  chose  in 
action.  The  case,  however,  distinctly  admits,  that  for  an  injury 
to  his  possession,  the  guardian  could  maintain  the  action. 

We  have  no  intention  of  abandoning  the  principle,  which 
governs  the  case  of  Sutherland  v.  Golf,  but  as  the  point  was 
one  purely  technical,  we  feel  no  disposition  to  extend  the  prin- 
ciple to  cases  not  clearly  within  the  reason  of  that  decision. 

Let  the  judgment  be  reversed  and  the  case  remanded 
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1.  A  statfiment  ill  an  affidavit  for  an  attachment,  that  the  defendant  is  "About  lo 
abscond  himself  and  his  properly  out  of  the  State,"  is  equivalent  to  allej^ing  that 
the  defendant  is  about  to  remove  himself  and  his  property  out  of  the  State,  pri. 
vateli/,  and  therefore  is  substantially  within  ihe  statute. 

2.  Although  the  proper  direction  of  process  of  attachment  is,  to  the  sheriff,  yet,  a 
judgment  will  not  be  reversed,  because  the  attachment  is  directed  _to^any  lawful 
officer,  if  it  is  executed  by  the  proper  officer* 

3.  A  judgment  by  default  cannot  be  sustained  when  no  declaration  has  been  filpd. 

4.  A  judgment  cannot  be  rendered  before  the  maturity  of  the  demand,  although 
the  statute  authorises  an  nttachnient  to  issue  in  certain  cases,  before  the  debt  is 
due. 

5.  In  such  a  case  the  proper  course  is  to  stop  proceedings  until  the  maturity  of  the 
debt,  and  then  to  proceed  to  judgment  as  in  other  cases. 

Error  to  the  Circuit  Court  of  Pickens  County. 

SUIT  commenced  by  attachment  in  the  name  of  .TamcsTochJ, 
administrator  of  Thomas  B.  Wade,  deceased.  The  writ  of  at- 
tachment is  directed  to  any  lawful  officer,  and  was  executed  by 
a  constable.  The  debt  on  which  the  suit  is  founded,  is  stated  in 
the  affidavit,  to  be  a  note  payable  the  1st  March,  1839;  the  cause 
for  suing  out  the  attachment,  is  stated  to  be,  Ware  the  defendant, 
*'was  about  to  abscond  himself  and  his  property  out  of  the  State 
State,  so  that  the  ordinary  process  of  law  could  not  be  served 
on  him:"  no  declaration  is  found  in  the  record  sent  to  this  court. 
At  July  Term,  1838,  a  judgment  was  rendered  in  favor  of  James 
and  William  Todd,  administrators  of  William  Todd,  deceased. 

This  judgment  was  removed  to  this  court,  and  the  following 
errors  assigned: 

1st,  The  omission  ot  a  declaration. 

2d.  The  rendition  of  judgment  before  the  maturity  of  the  de- 
mand sought  to  be  recovered. 

3d.  Because  the  affidavit  is  defective  in  not  pursuing  the 
statute. 

4th,  Because  the  attachment  is  improperly  directed. 
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GOLDTIIWAITE,  J.— Departing  from  the  order  pursued 
by  the  assignment  of  errors,  we  will  notice  the  defects  which 
are  supposed  to  exist  in  the  case,  from  its  commencement  by  the 
affidavit,  to  its  conclusion  by  the  judgment. 

1.  The  affidavit  is  obnoxious  to  criticism,  but  we  think  it  is 
not  so  defective,  as  to  render  a  judgment,  otherwise  proper,  er- 
roneous for  this  cause.  The  oath  required  by  statute,  (P.  Act.s 
of  1S37, )  iv",  that  the  defendant  is  about  to  remove  himself  from 
the  State,  so  that  the  ordinary  process  of  law  cannot  be  served 
on  him.  The  affidavit  states,  that  he  is  ''  about  to  abscond  him- 
self and  his  property  out  of  the  State,  so  that  the  process  of  law 
cannot  be  served  on  him."  This,  is  equivalent  to  the  assertion, 
that  the  defendant  is  about  to  remove  himself  and  property  out 
of  the  State  privately,  and  is,  therefore,  substantially  within 
the  requirement  of  the  statute. 

2.  The  proper  direction  of  process  of  this  description  is  to  the 
sheriff,  or  to  any  sheriff  of  the  State:  but  we  should  hesitate  to 
declare  the  proceedings  erroneous  for  an  omission  of  a  proper  di- 
rection, if,  in  point  of  fact,  the  process  was  executed  by  the  pro- 
per officer.  The  only  manner  in  which  advantage  can  be  taken, 
of  such  a  defect,  if  available  at  all,  is  by  plea  in  abatement.  It 
is  true,  that  this  attachment  was  executed  by  a  constable,  but  this 
point  is  not  raised  by  the  assignment  of  errors. 

3.  The  omission  of  the  declaration  is  a  fatal  defect,  and  was  so 
ruled  to  be,  in  the  case  of  Napper  v.  Noland  (9  Porter  218)  and 
Price  V.  Chevers  (lb.  511.) 

4-5.  It  was  also  erroneous  to  render  a  judgment,  before  the 
maturity  of  the  demand,  on  which  the  attachment  was  founded. 
The  proper  course  in  such  a  case  is,  to  stay  proceedings  until 
the  period  when  the  debt  becomes  due,  after  which,  a  judgment 
can  be  rendered  as  in  other  cases. 

The  variance  between  the  plaintiff,  in  the  judgment,  and  him 
who  commenced  the  proceedings,  by  suing  out  the  attachment, 
is  not  covered  by  any  one  of  the  assignments  of  error. 

For  the  omission  of  a  declaration,  and  because  the  judgment 
was  rendered  prematurely,  it  is  reversed  and  the  cause  remand- 
ed for  further  proceedings. 
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KiRKPATRicK  V.  Bethany. 

1 .  It  IS  a  proper  mode  of  declaring  to  join  the  common  counts,  with  a  count  on  a 
a  bill  or  note. 

2.  A  party  may  declare  for  any  cause  consistent  with,  or  embraced  by  the  endorse- 
ment  on  his  writ.  Thus,  if  the  writ  be  endorsed  with  a  bill  or  note,  the  declara- 
tion may  embrace  the  common  counts,  under  which  a  bill  or  note  may  bo  given, 
in  evidence. 

3.  If  it  be  allowable  for  a  defendant  to  avail  himself  of  a  variance  between  the  en- 
dorsement on  the  writ  and  declaration,  semhle,  the  objection  must  be  brc  .^ht  to 
the  view  of  the  Court  in  some  other  manner,  than  by  a  motion  to  strike  a  count 
from  the  declaration. 

THE  plaintiff  in  error  caused  to  be  issued  against  the'defen- 
fendant,  a  writ,  in  the  usual  form,  returnable  to  the  County 
Court  of  Dallas,  and  endorsed  thereon,  as  the  cause  of  action,  a 
bill  of  exchange,  drawn  by  the  defendant,  in  favor  of  the  plaintiff, 
on  Messrs.  Simpson  &  Douglass,  which,  it  is  stated  in  the  en- 
dorsement, was  protested  for  non-acceptance. 

The  declaration,  in  addition  to  counts  on  the  bill,  contained 
the  common  counts  in  assumpsit. 

Previous  to  the  trial,  the  defendant  moved  the  Count}'  Court 
to  strike  out  all  the  common  counts  in  the  declaration,  which 
motion  was  granted;  whereupon,  the  plaintiff  excepted.  And 
a  judgment  being  thereafter  rendered  on  the  verdict  of  a  jury, 
the  plaintiff  has  prosecuted  a  writ  of  error  to  this  court,  and 
now  assigns  as  a  cause  for  the  reversal  of  the  judgment,  the  de* 
cision,  by  which  the  common  counts  were  stricken  from  the 
declaration. 

Edwards,  for  the  plaintiff. 

J.  B.  Clark,  for  the  defendant. 

COLLIER,  C.J. — It  was  competent,  for  the  plaintiff  to  have 

joined  the  common  counts  with  a  count  on  the  bill,  and  it  is  a 
2G 
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mode  of  declaring,  usual  in  practice,  ex  majore  cautela.  A 
bill  or  note  is, prima  facie,  evidence  of  money  paid  to  the  use 
of  the  drawer  of  the  one,  or  maker  of  the  other:  (Povvnal  v. 
Ferrand;  G  B.  &  C.  Rep.  439:  Bayl.  on  bills  164.)  So  a  bill, 
as  well  as  a  note  '\s,  prima  facie,  evidence  of  money  had  and 
received  by  the  drawer  or  maker,  to  the  use  of  the  holder:  (Ba)'l. 
on  Bill  4S7;  4th  ed.)  But  even  if  the  bill  be  not  admissible  un- 
der the  common  count,  which  a  plaintiff  may  choose  to  join, 
still  its  insertion  cannot  be  regarded  as  a  misjoinder.  The  gen- 
eral issue  to  each  count  is,  non  asstimpsit ;  and  the  demands 
are  (o  be  established  by  evidence  existing  in  parol,  though  in 
the  one  case  it  is  written,  and  in  the  other,  depends  upon  the 
meniory  of  witnesses. 

The  omission  of  the  plaintiff  to  particularize,  in  the  endorse- 
ment of  the  cause  of  action  on  his  writ,  every  count  proposed  to 
be  embraced  in  the  declaration,  did  not  authorize  the  court  to 
strike  out  those  not  particularly  noticed.  Without  pretending 
to  inquire  whether,  or  how  far,  a  variance  between  the  endorse- 
ment on  the  writ  and  the  declaration,  will  be  regarded,  we  think 
it  entirely  competent  for  a  party  to  declare  for  any  cause  consis- 
tent with,  or  embraced  by  the  endorsement.  Thus,  if  the  writ 
be  endorsed  with  a  bill  or  note,  the  declaration  may  embrace 
the  common  counts,  under  which  a  bill  or  note  may  be  given  ir> 
evidence. 

But  if  it  be  allowable  for  the  defendant  to  avail  himself  of  a 
variance  between  the  endorsement  on  the  writ,  and  the  declara- 
tion, we  are  inclined  to  the  opinion,  that  the  objection  must  be 
brought  to  the  view  of  the  court,  in  some  other  manner  than  by 
a  motion  to  strike  out  the  objectionable  part  of  the  declaration. 
In  every  point  of  view,  we  are  of  opinion,  that  the  County 
Court  erred  in  its  decision  upon  the  defendant's  motion.  The 
judgment  is  therefore  reversed,  and  the  case  remanded. 
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LiNDSEY  V.   Perry. 

1.  Detinue  cannot  be  maintained,  after  the  destruction  or  death  of  the  chattel  sued 
for. 

2.  Where  the  evidence,  on  both  sides  of  a  case,  is  precisely  balanced,  no  con- 
clusion can  be  attained,  and  it  is  not  error  for  the  Court  to  instruct  the  jury,  that 
unless  the  evidence  predominates  in  favor  of  the  plaindfT,  they  must  find  for  the 
defendant. 

Error  to  the  County  Court  of  Talladega  County. 

THIS  was  an  action  of  detinue,  brought  by  the  present  plain- 
tiff, against  the  present  defendant,  to  recover  an  ox. 

Under  the  general  issue,  the  defendant  obtained  judgment. 
Pending  the  trial  in  the  court  below,  a  bill  of  exceptions  was 
sealed  by  the  court,  from  which  it  is  shown,  that  the  plaintiff 
proved,  that  the  ox  sued  for,  was  the  property  of  the  plaintiff, 
raised  by  one  Shelton,  and,  by  him,  sold  to  the  plaintiff,  and  that 
the  ox  had  been  in  the  possession  of  the  plaintiff,  before  this 
suit  was  brought.  That  the  plaintiff  demanded  the  ox  from  tlie 
defendant,  who  refused  to  deliver  it,  and  had  killed  and  disposed, 
of  it.  There  was  a  conflict  of  testimony,  as  to  whether  the  sale 
and  killing,  was  before  or  after  the  commencement  of  the  suit. 

The  defendant  introduced  evidence  conducing  to  prove,  that 
the  ox  was  his,  and  had  left  his  premises  when  a  calf,  about  two 
years  old,  and  that  he  had  found  and  reclaimed  it,  about  three 
years  afterwards. 

Upon  this  evidence,  the  defendant  moved  the  court  to  charge 
the  jury,  that,  if  the  animal  was  killed  before  the  suit  was  brought, 
and  not  for  the  purpose  of  placing  it  beyond  the  reach  of  the 
judgment  of  the  court,  the  action  of  detinue  is  not  the  proper 
action;  and  if  they  believe,  from  the  evidence,  that  such  was  the 
fact,  they  must  find  for  the  defendant  :  and  further,  that  unless 
they  believe  from  the  evidence,  that  there  was  property  in  the 
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plaintiff,  and  actual  possession  in  the  defendant,  that  is,  that  in 
truth  the  ox  was  the  plaintifT's,  they  should  find  for  the  defend-' 
ant ;  and  also,  if  they  believe  the  evidence,  as  conflicting,  vi^ith 
regard  to  the  claim  to  the  ox,  on  the  one  side  and  the  other,  and 
that  the  same  is  equally  strong  on  the  one  side  and  the  other, 
the  presumption  of  the  law,  in  such  cases,  is  in  favor  of  the  de- 
fendant. The  court  gave  these  charges  to  the  jury,  and  the 
matters  of  law  therein  arising,  are  now  assigned  for  error. 

Chilton,  for  the  plaintiff  in  error. 

ORMOND,  J. — No  case  has  been  referred  to  establishing  the 
principle,  that  an  action  of  detinue,  will  lie  after  the  destruction 
or  death  of  the  chattel  sued  for  ;  nor  have  our  researches  enabled 
us  to  discover  any:  on  principle,  we  think  such  an  action  cannot'- 
be  maintained.  The  action  is  brought  for  the  recovery  of  the 
specific  article  or  its  alternative  value.  We  do  not  subscribe 
to  the  position  that,  it  is  at  the  election  of  the  party  to  deliver 
the  article  after  the  judgment  or  not,  at  his  pleasure,  where  it  is  in 
his  power  to  deliver  it.  But  the  writ  is  framed,  and  its  precise 
object  is,  to  recover  the  article  in  specie,  and  where  this  is  im- 
possible at  the  time  of  the  action  brought,  so  that  the  object  of 
the  writ  cannot  be  accomplished,  the  action  will  not  lie. 

Where  the  evidence  in  a  cause,  is  so  precisely  balanced  that 
it  is  impossible  to  say  on  which  side  the  evidence  predominates, 
there  can  be  no  decision,  and  consequently,  the  plaintiff  must 
fail,  as  he  undertakes  to  establish  a  cause  of  action  against  the 
defendant;  and  until  he  makes  out  a  jon»2ay««e  case,  the  de- 
fendant may  remain  passive.  A  case,  where  the  evidence  on 
both  sides,  is  of  precisely  the  same  weight,  (if  indeed  such  a 
case  can  be  supposed)  is  the  same  as  if  there  was  no  evidence  at 
all. 

This  was,  in  substance,  the  charge  of  the  court.  The  position 
of  the  counsel  for  the  plaintiff  in  error,  that  regard  in  such  a 
case,  should  be  had  to  the  previous  possession  of  the  plaintiff  in 
error,  begs  the  entire  question,  as  that  was  the  very  thing  to  be 
proved  before  the  jury. 

There  is  no  error  in  the  judgment,  and  it  must  be  affirmed. 
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Drummond  v.  Wright. 

1.  When  the  names  of  the  parties  are  transposed  in  the  commencement  of  the 
declaration,  so  that  the  defendant  is  named  as  the  plaintiff,  a  judgment  will  not, 
for  this  cause,  be  reversed,  if  the  record  furnishes  the  means  of  ascertaining  and 
correcting,  the  clerical  error. 

Writ  of  error  to  the  Circuit  Court  of  Sumter  County. 

WRIGHT  sued  out  his  writ  against  Drummond  and  one 
McAlpin;  but  the  latter  was  not  served  with  jDrocess.  The 
declaration  commences  thus:  <'William  Drummond,  by  attorney, 
complains  of  Council  R.  Wright,  in  custody,"  &c.  It  then  pro- 
ceeds to  state,  that  "the  defendant,  together  with  C.  Rain  and 
Johnson,  who  are  not  sued,  and  Jefferson  C.  McAlpin,  who  has 
not  been  served  with  process,  and  against  whom  this  action  is 
discontinued,  made  his  certain  promissory  note:"  Then  follows 
a  statement  of  the  date,  amount,  and  time  of  payment  of  the 
note;  and  throughout  the  entire  declaration,  the  parties  are  re- 
ferred to  by  the  terms,  plaintiff  and  defendant.  The  judgment 
entry  states,  that  "  the  parties  came  by  their  attornies,  and  the 
defendant  William  Drummond,  says  nothing  to  bar,  or  preclude, 
&c.  it  is  therefore  considered,  that  the  plaintiff  recover  of  the  de- 
fendant, &c," 

The  error  assigned  is  that  the  declaration  is  inconsistent,  and 
so  defective  as  not  to  warrant  any  judgment  for  the  plaintiff. 

Boyd,  for  the  plaintiff  in  error. 
Smith,  contra. 

GOLDTHWAITE,  J.— The  clerical  error  is  certainly  as 
great  as  any  one  which  can  be  conceived,  for,  it  effectually  trans- 
poses the  parties,  and  if  the  declaration  only  was  before  us,  we 
could  arrive  at  no  other  conclusion  than  the  one  insisted  on  by 
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the  counsel  for  the  plaintiff  in  error,  that  it  was  so  defective,  as 
not  to  warrant  a  judgment  in  favor  of  the  plaintiff. 

Great  as  the  error  is,  it  is  perfectly  manifest,  that  it  is  merely 
an  accidental  mistake;  for  we  cannot  well  charge  the  plaintiff  in 
error  with  the  folly  of  suing  another,  and  entering  judgment 
against  himself;  nor  is  it  easy  to  suppose,  if  he  also  is  the  plain- 
liff  below,  why  we  should  be  called  on  to  avoid  the  judgment. 

The  instant  that  the  writ  is  referred  to,  we  perceive  how  the 
mistake  has  occurred,  and  are  furnished  with  the  means  of  cor- 
recting it;  which  is  done,  by  transposing  the  names  of  Drum- 
mond and  \Vright,  at  the  commencement  of  the  declaration. 

The  statute  oi  Jeofails  authorizes  the  amendment  of  any  mis- 
Lake  in  the  christian  or  sir-name  of  either  party,  the  same  bemg 
right  ill  any  part  of  the  record;  and  directs  that  no  judgment 
shall  be  reversed  for  such  an  error:  (Aikin's  Dig.  266.)  Here, 
Jie  mistake  is  in  both  christian  and  sir-name;  but  we  consider  it 
«s  within  the  spirit,  if  not  within  the  precise  letter  of  the  statute. 

The  judgment  is  free  from  error,  and  must  be  affirmed. 
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Reid,  et  al.  v.  Jackson.  1 

9  ! 

1.  Oil  a  proceeding  against  a  sherifl',  under  tlie  tliird-  section  of  the  aci  of  182() 
entitled  "an  act,  the  better  to  secure  money  in  the  hands  of  clerks,  shcrifTs,  and 
coroners,"  for  failing  to  make  the  money  on  an  execution,  in  consequence  of  the 
want  of  due  diligence,  it  is  not  necessary  that  his  sureties  should  have  notice,  in 
order  to  subject  them  to  a  judgment. 

THE  defendant  in  error  showed  to  the  Circuit  Court  of  Mont- 
gomery, that  a  writ  oi  fieri  facias  had  been  theretofore  issued, 
by  the  clerk  of  that  court,  at  the  suit  of  the  defendant,  against 
James  Harrison,  for  the  sum  of  sixty  dollars  damages,  and 
twelve  dollars  costs;  that  the  same  was  placed  in  the  hands  of 
John  W.  T.  Reid,  on  the  2Glh  day  of  March,  IS39,  who  then 
was,  and  still  is  the  sheriff  of  Montgomery  county;  and  that 
Reid  has  failed  and  refused  to  make  the  money  required  by  the 
mandate  of  the  ^.y^.  Thereupon,  the  defendant  in  error,  sug- 
gested to  the  court,  that  Reid,  as  sheriff",  could  have  made  the 
money  on  the  execution,  while  in  his  hands,  by  the  use  of  due 
diligence.  The  defendant  in  error,  further  showed  to  the  court, 
that  Peter  C.  Harris,  Joj^eph  Fitzpatrick,  William  Graham, 
Nimrod  E.  Benson,  and  William  Moulton,  were  on  the  2Gth 
day  of  March..  1839,  and  still  are,  the  securities  of  Reid,  as  the 
sheriff"  of  Montgomery.  It  also  appears  that  Reid  had  due  no- 
tice of  the  proceeding  against  himself,  and  his  securities,  and 
that  an  issue  was  then  made  up,  and  submitted  to  the  jury,  who 
returned  a  verdict  in  favor  of  the  defendant  in  error;  whereupon, 
the  court  rendered  a  judgment  against  Reid,  and  his  securities, 
accordingly. 

GoLDTHwAiTE,  for  the  plaintiff*. 
Dargan,  for  the  defendant. 
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COLLIER,  C.  J. — This  case  comes  here  by  writ  of  error, 
and  the  only  question  raised  is,  was  the  Circuit  Court  authorized 
to  render  a  judgment  against  the  securities,  without  causing 
Ihem  tc  be  first  advised,  by  notice,  that  the  suggestion  was 
made. 

This  proceeding  is  founded  upon  the  third  section  ofaan  act, 
passed  in  1S26,  entitled  "an  act,  the  better  to  secure  money,  in 
the  hands  of  clerks,  sheriffs,  and  coroners."  (Aik.  Dig.  175.) 
So  much  of  which,  as  it  is  necessary  to  recite,  is  as  follows: 
''Whenever  any  sheriff  or  coroner,  to  whom  an  execution  shall 
have  be3n  delivered,  shall  fail  to  make  the  money,  on  or  before 
the  first  day  of  the  term  of  the  court,  to  which  said  execution 
shall  be  returnable,  and  the  plaintiff  or  plaintiffs,  his,  her  or 
iheir  attorney,  shall  suggest  to  the  court,  that  the  money  could 
have  been  made  by  said  sheriff  or  coroner,  with  due  diligence, 
it  shall  be  the  duty  of  the  court,  forthwith  to  cause  an  issue  to 
be  made  up,  to  try  the  fact;  and  if  it  shall  be  found  by  the  jury, 
that  the  money  could  have  been  made  by  the  sheriff  or  coroner, 
with  due  diligence,  judgment  shall  be  rendered  against  said 
sheriff  or  coroner,  and  his  securities,  or  any,  or  either  of  them, 
for  the  sum  of  money  specified  in  said  execution,  together  with 
ten  per  centum  on  the  amount  of  said  execution,  as  damages,  and 
also  the  costs  of  suit." 

It  is  not  required,  in  express  terms,  that  the  sheriff  should 
have  notice  of  the  suggestion;  but  the  implication  is  conclusive. 
The  court  is  required  to  "cause  an  issue  to  be  made  up,"  to  try 
the  truth  of  the  suggestion,  not  to  make  up  an  issue:  hence,  it 
would  seem  to  follow,  that  it  must  be  made  up  by  the  parties  to 
the  suggestion.  The  parties  are  the  plaintiff  in  the  execution, 
and  the  officer  charged  with  its  collection,  who,  that  he  may 
gainsay  the  grounds  of  the  motion  against  him,  must  be  informed 
of  its  pendency.  It  is  not  intended  to  intimate,  that  the  court 
cannot  dictate  the  terms  of  an  issue,  so  that  the  suggestion  may 
be  disposed  of  as  justice  requires,  either  wnere  the  parties  them- 
selves cannot  agree,  or  the  parly  moved  against,  does  not  appear 
upon  notice. 
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The  first  section  of  the  act  cited,  requires  a  notice  to  be  given 
to  a  clerk,  sheriff,  or  coroner,  where  it  is  proposed  to  move 
against  either  of  these  officers,  for  the  failure  or  refusal  "to  pay 
over  any  money  collected  or  received  by  him;"  and  upon  the 
failure  or  refusal,  as  alleged  in  the  motion,  the  court  is  authori- 
zed to  render  a  judgment,  not  only  against  the  officer,  but  his 
securities  also.  In  respect  to  this  section,  it  has  been  decided, 
that  a  notice  to  a  sheriff,  authorizes  a  judgment  against  him  and 
his  secureties,  or  either  of  them,  (Broughton,  et  al.  v.  The  Bank 
of  Alabama;  6  Porter's  Rep.  48.)  Now,  as  under  the  first  sec- 
tion, which  expressly  requires  a  notice  to  the  sheriff,  it  is  not 
necessary  to  bring  his  securities  before  the  court,  by  a  notice, 
in  order  to  subject  them  to  a  judgment;  so,  neither  under  the 
third  section,  which  merely  requires  a  notice  to  the  sheriff,  by 
implicalion,  can  any  thing  more  be  necessary  to  entitle  a  plain- 
tiff to  a  judgment  against  his  secureties,  than  to  make  out  the 
truth  of  the  suggestion.  A  different  conclusion,  it  is  believed, 
would  not  harmonize  with  the  previous  decisions  of  this  Court. 
(McWhorter,  et  al.  v.  Marr;  Ala.  Rep.  376:  Neal,  et  al.  v. 
Caldwell;  3  Stewt.  Rep.  134:  Kirkman  v.  Harkins,  1  Porter's 
Rep.  22.) 

The  consequence  is,  that  the  judgment  of  the  Circuit  Court  is 
affirmed. 

GOLDTHWAITE,  J.— Not  silting. 
2t 
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Blevins  V.  CoLir. 

J.  A  purchaser  of  land  from  the  United  States,  may  maintain  anaction  of  tres^ 
■pass  qiiare  clausum  fregit  to  recover  damages  for  injury  done  to  the  premises 
after  his  purchase,  and  previous  to  his  possession,  and  this  after  tiie  abandon- 
ment of  the  land  by  the  squatter. 

Error  to  the  Circuit  Court  of  Walker  County. 

THIS  was  an  action  of  trespass,  to  recover  damages  for  en- 
tering the  plaintiff's  close,  brought  in  the  court  below  by  the 
defendant  in  error,  against  the  plaintiff  in  error;  on  the  plea  of 
not  guilty,  the  plaintiff  below  had  judgment.  From  a  bill  of 
exceptions,  taken  during  the  trial  of  the  cause,  in  the  court  be- 
low, it  appears  that  the  plaintiff  below  produced  the  certificate 
of  the  Receiver  of  the  Land  Office,  at  Huntsville,  dated,  Februa- 
ry, 1837 — to  show  title  in  him,  and  proved,  that  the  defendant 
below,  was  in  possession  of  the  land,  and  cultivated  it  during 
that  year,  and  the  year  previous  as  public  land.  The  plaintiff 
below  demanded  possession  of  the  land,  which  was  refused,  but 
the  defendant  below,  afterwards  abandoned  the  land,  and  the 
plaintiff  took  possession  in  the  spring  of  1838.  The  defendant 
below  was  not  in  possession,  when  this  suit  was  brought,  nor 
was  there  any  evidence  of  his  committing  any  trespass  what- 
ever on  the  land,  except  by  cultivating  it,  as  before  stated. 

On  this  testimony  the  defendant  below,  moved  the  court  to 
charge  the  jury,  that,  if  they  believed  from  the  evidence,  that  the 
plaintiff  was  not  in  possession  of  the  land,  at  the  time  the  tress- 
pass was  alleged  to  have  been  committed,  and  never  had  been 
at  any  time  previous,  the  plaintiff  could  not  recover;  which 
charge  the  court  refused  to  give;  and  charged  the  jury,  that  the 
mere  title,  which  the  plaintiff  derived  from  his  certificate  of 
entry,  was  sufficient  to  enable  him  to  recover  damages  for  the 
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continued  possession  and  cultivation  of  the  land,  after  the  date 
of  the  plaintiff's  certificate  of  entry;  notwithstanding  the  defen- 
dant had  abandoned  the  premises,  and  the  plaintiff  had  taken 
possession  before  the  commencement  of  the  suit;  to  which  refu- 
sal and  charge  the  defendant  excepted. 

From  this  judgment,  a  writ  of  error  is  prosecuted  by  the  de- 
fendant below;  who  now  assigns  for  error,  the  matters  of  law 
arising  out  of  the  bill  of  exceptions. 

Peck,  for  the  plaintiff  in  error. 

ORMOND,  J. — The  motion  of  the  plaintiff  in  error  for  a  charge 
to  the  jury,  presents  the  question,  whether  trespass  quare  clau- 
siim /regit  can  be  maintained  to  recover  damages  without  a  pre- 
vious possession.  It  has  been  repeatedly  held  in  this  court,  that 
a  title  derived  from  the  United  States,  would  support  the  action 
of  trespass  quare  clausinn  /regit  against  a  trespasser,  and 
this  is  conceded:  but  it  is  insisted  that  no  action  can  be  maintain- 
ed on  the  title  of  the  Government,  to  recover  damages  tnerelif 
after  abandonment  by  the  squatter,  and  possession  obtained  by 
the  purchaser  froVn  the  United  States. 

The  court  below  charged  the  jury,  that  such  was  not  the  law; 
and  of  that  opinion  is  this  court. 

By  the  purchase  from  the  government,  the  purchaser  became 
inves'.ed  with  all  the  title  of  the  United  States;  and  the  occupa- 
tion and  culture  of  the  land  after  such  purchase,  was  a  trespass 
against  the  purchaser.  Can  compensation  for  this  injury,  be 
avoided  by  the  abandonment  of  the  premises  before  suit  is 
brought?  It  is  very  clear  that  it  cannot.  If  the  possession  had 
been  recovered  by  suit,  damages  would  also  have  been  recover- 
ed tor  the  injury  done  to  the  premises  up  to  the  trial  of  the 
cause,  and  it  would  be  strange,  if  the  right  could  be  defeated  by 
the  mere  abandonment  of  the  possession.  The  plaintiff  was  en- 
titled to  recover  for  the  actual  injury  done  to  the  land,  by  the 
cutting  down  the  timber;  for  injury  done  to  the  buildings  or 
fences;  injuring  the  soil;  treadingdown  the  grass,  <§'C.,  after  his 
purchase  from  the  United  Stales.,  and  this  is  the  appropriate  ac- 
tion for  that  purpose. 


\ 
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The  principle  of  the  case  of  Gillespie  v.  Dew,  1st,  Stewart, 
227,  is  in  point.  The  plaintiff  in  error,  being  a  trespasser  on 
the  lands  of  the  government,  his  possession,  could  not  be  adverse 
to  the  title  derived  from  the  government. 

Tiie  judgment  of  the  court  below  is  therefore  affirmed* 


Layman,  et  als  v.  Hendrix. 

1.  If  the  verdict  of  the  jury  is  copied  by  the  clerk,  making  out  the  transcript  of  the 
record,  and  is  different  from  that  recited  in  the  judgment  entry,  it  cannot  be 
noticed  by  an  appellate  court ;  the  presumption  is,  that  the  jury  corrected  the 
verdict  and  returned  the  one  recited  by  the  judgment  entry. 

2.  If  the  court  directs  the  judgment  entry,  different  from,  and  unauthorized  by  the 
verdict  rendered  ;  the  proper  mode  to  present  the  point  for  revision  is,  to  except 
to  the  action  of  the  court,  if  the  fact  does  not  otherwise  appear  in  the  record. 

3.  In  an  action  against  several  defendants,  for  a  joint  trespass,  the  plaintiff  is  en- 
titled  to  demand  a  joint  verdict  for  damages  against  ail  who  are  ascertained  to 
be  guilty ;  and  it  would  be  erroneous  to  instruct  a  jury,  that  they  might,  in  such 
a  case,  sever  the  damages  and  apportion  them  among  the  several  defendants. 

4.  If  a  jury  return  a  joint  verdict  of  guilty,  against  more  defendants  than  one,  in 
an  action  of  trespass,  and  assess  several  damages,  it  is  optional  with  the  plaintiff 
to  set  aside  the  verdict,  and  have  a  venire  de  novo  ;  or  to  cure  the  defect,  by  en. 
tering  a  nolle  prosequi  against  all  the  defendants,  but  the  one  whom  he  may  elect 
to  charge  with  the  damages  assessed  against  him  alone. 

Writ  of  error  to  the  Circuit  Court  of  Benton  County. 
ACTION  of  b^espass  vi  et  armis.     Demurrer  to  the  decla- 
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ration.  Demurrer  overruled.  Each  defendant  then  severally- 
pleaded  not  guilty.  The  pleadings  need  not  be  stated,  as  no 
opinion  is  given  by  the  court,  on  the  assignment  of  error  respect- 
ing the  demurrer.  In  the  transcript  of  the  case,  and  immediate- 
ly preceding  the  judgment,  the  Ibllowing  entry  appears  : — "  this 
cause  came  on  to  be  tried,  and  the  defendants'  demurrer  to  the 
plaintiff's  declaration  being  overruled,  they  pleaded  as  follows, — 
each  defendant,  for  himself,  plends  not  guilty  ;  upon  the  bjck 
of  which  pleas,  is  the  verdict  of  the  jury,  in  the  words  and 
figures  following,  viz  : — we,  the  jury,  find  in  behalf  of  the  plain- 
tiflf,  and  fine  Wesley  Short  8100,  George  Layman  $300,  Daniel 
Layman  S300,  Samuel  Whip  8300.  John  C.  McGehee.  fore- 
man."  The  judgment  entry  is  as  follows: — "this  day  came 
the  parties,  by  their  attornies,  and  thereupon  the  defendants' 
counsel  de.murred  to  the  plaintiff's  declaration,  and  argument  be- 
ing thereupon  had,  and  the  matters  of  law  arising  on  said  de- 
murrer, being  fully  understood  by  the  court  ;  it  is,  therefore, 
considered  by  the  court,  that  the  said  demurrer  be  overruled  ; 
and  the  said  defendants,  by  leave  of  the  court,  plead,  each  for 
himself,  separately,  the  general  issue  of  not  guilty  ;  and  thereupn 
came  a  jury,"  etc.  etc-  *'  who,  upon  their  oaths,  do  say,  they 
find  the  defendants  guilty  of  the  trespass  in  the  said  plaintiff's 
declaration  mentioned,  and  they  find  for  the  plaintiff,  the  sum  of 
one  thousand  dollars  damages,  to  be  levied  in  manner  following, 
to  wit  :  three  hundred  dollars  of  said  damages,  to  be  levied  of 
Samuel  Whip  ;  and  three  hundred  dollars  of  said  damages,  to 
be  levied  of  Daniel  Layman  ;  and  three  hundred  dollars  of  said 
damages,  to  be  levied  of  George  Layman,  and  the  remaining 
sum  of  one  hundred  dollars  of  tlie  said  damages,  to  be  levied  of 
Wesley  Short."  Then  follows  a  joint  judgment  for  one  thou- 
sand dollars,  against  all  the  defendants,  to  be  levied  according  to 
the  finding  of  the  jury. 

The  defendants  assign  for  error — 

1.  The  overruling  of  the  demurrer. 

2.  The  changing  the  verdict  of  the  jury. 

3.  The  judgment  rendered  by  the  court. 
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William  B.   Martin,  for  the  plaintiffs  in  error. 
Chilton,   contra. 

GOLDTHWAITE,  J.— As  the  attention  of  the  court  has  not 
been  directeil  to  the  supposed  defects  of  the  declaration,  we  have 
not  deemed  it  important  to  be  examined. 

1.  2.  The  error,  which  is  supposed  to  arise  out  of  the  change 
made  in  the  verdict,  cannot  be  available  to  the  plaintiffs  in  error, 
because,  it  is  evident,  that  the  first  entry  is  the  mere  recital  of 
the  clerk,  of  the  effect  of  certain  papers  filed  in  the  cause.  If 
we  are  right  in  this,  we  may  remark,  that  it  is  not  the  duty  of 
a  clerk  iomake^  record,  but  merely  to  certify  the  one  which 
exists.  The  presumption  is,  that  if  the  verdict  recited,  was  re- 
lumed, the  jury  afterwards  corrected  their  finding,  and  returned 
ihat  which  is  stated  in  the  judgment  entry.  If,  in  point  of  fact, 
the  first  verdict  was  returned,  and  not  the  record,  the  proper 
mode  of  presenting  the  point  for  revision,  (if  it  did  not  oth- 
erwise appear  on  the  record,)  would  be  by  an  exception  to  the 
action  of  the  court,  in  directing  the  improper  entry. 

3.  The  question,  which  springs  out  of  ihejudgment  as  rendered, 
is  one  of  very  frequent  occurrence  on  the  circuit,  and  is  not 
without  difficulty  ;  as  the  cases  on  this  subject  are  numerous, 
and  not  altogether  consistent  with  each  other,  we  propose  to  con- 
sider it,  with  reference  to  the  principles  involved. 

The  trespass  is  charged  to  have  beer)  Joint ,  and  committed  by 
all  the  defendants  ;  it  must,  therefore,  be  true,  that  the  plaintiff 
has  sustained  but  one  injury.  The  law  contemplates  the  re- 
covery of  damages  as  a  compensation  to  the  injured  party,  and 
not  as  a  pttnishment  inflicted  on  the  agressor.  The  injury 
which  has  been  sustained  in  person  or  character  ;  the  suffering 
and  expenses  which  have  been  caused  by  the  illegal  and  violent 
acts  of  the  defendants,  in  a  joint  trespass,  are  all  proper  to  be 
taken  into  consideration,  in  the  computation  of  the  damages  ;  and 
as  the  plaintiff  is  entitled  to  the  luhole  sum  thus  ascertained,  it 
is  evident,  that  some  portion  may  be  lost  to  him,  if  the  amount 
can  be  lawfully  apportioned  among  the  several  defendants  ;  be- 
cause some  of  them,  may  not  be  equally  solvent  and  responsibJe 
with  others. 


JANUARY  TERM,  1840.  215 

Layman  et  als  v.  Hendrix. 

Again,  an  apportionment  of  the  damages,  is  impracticable,  ac- 
cording to  the  well  established  principles  of  law,  because,  as 
soon  as  there  has  been  one  satisfaction  for  a  joint  trespass,  by 
any  one  of  the  co-trespassers,  the  remedy  is  extinct  as  to  all  the 
others.  [Butler's  nisi prius,  20.]  It  is  true,  the  injured  party 
may  proceed  against  the  trespassersLJointly  or  severally  ;  but  it 
has  never  been  supposed  that  he  could  have  several  satisfactions 
for  ihe  same  trespass.  These  views  are  conclusive,  in  our  opin- 
ion, to  prove  that  the  apportionment  of  damages  in  an  action  of 
trespass  is  unwarranted  by  law. 

4.  The  plaintiff,  in  a  case  like  the  present,  is  entitled  to  de- 
mand a  joint  verdict  against  all  who  are  ascertained  to  be  guilty 
of  the  joint  trespass;  and  it  would  be  erroneous  to  instruct  a  jury 
to  sever  the  damages,  and  apportion  them  among  the  several  de- 
fendants. If,  however,  a  jury  should  return  a  joint  verdict  of 
guilty,  against  more  than  one  defendant,  and  assess  several  dam- 
ages, it  is  not  such  an  irregularity  as  will  necessarily  avoid  the 
verdfct ;  it  is  optional  with  the  plaintiff  to  have  a  venire  de  novo, 
or  to  cure  the  irregularity,  by  entering  a  7iolle prosequi  against 
all  but  one  of  the  defendants,  whom  he  may  elect,  to  charge  with 
the  damages  assessed  by  the  jury  against  that  defendant. 

These  rules  seem  to  have  been  settled  in  the  best  considered 
cases  which  we  have  examined.  In  Crane  &  Hill  v.  Hemberton 
[Cro.  Jas.  118]  to  an  action  of  trespass  for  assault  and  battery 
and  wounding,  one  defendant  pleaded  not  guilty  as  to  the 
wounding,  and  justified  as  to  the  as.sault  and  battery,  as  in  self 
defence  ;  the  other  justified  the  entire  trespasses  in  self  defence. 
The  jury  found  the  first  guilty  of  the  wounding,  and  also,  the 
other  issue  against  him,  and  assessed  damages  of  20£  ;  they 
found  the  issue  also  against  the  other  defendant,  and  damages  of 
100£.  Judgment  was  given  in  the  common  pleas,  according 
to  the  verdict ;  and  the  court  of  King's  Bench  reversed  this  judg- 
ment, because  there  ought  to  have  been  but  one  judgment  for  the 
damages  ;  and  the  plaintiff  ought  to  have  elected  against  whom 
he  would  have  taken  it. 

A  similar  conclusion  was  arrived  at  in  Hill  et  al.  v.  Goodchild 
[5  Burr.  2790.]     There,  the  defendants  pleaded>m%,  but  the 
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damages  were  severed  by  the  verdict.  Lord  Mansfield,  then 
considered  the  question,  as  to  the  effect  of  a  joint  verdict  of 
guilty  on  several  pleas,  as  unsettled  in  the  Englisli  courts  ;  and 
declined  going  beyond  the  precise  question  presented  by  the 
pleadings  of  the  case  then  before  him. 

In  the  case  of  Mitchell  v.  Mebank  et  al.  [G  Term  Rep.  199,] 
it  was  held,  that  the  plaintiff'  might  set  aside  a  verdict,  for  the 
irregularity,  which  assessed  several  damages  against  joint  tres- 
passers ;  and  Sergeant  Williams  in  a  note  in  1  Saunders  207, 
n.  2,  says  :  that  when  a  jury  give  a  wrong  verdict  in  point  of 
law,  the  plaintiff  may  cure  the  defect,  by  entering  a  nolle  prose- 
qui before  the  judgment.  As  when  several  persons  are  jointly 
charged  in  an  action  of  assault  and  battery,  who  either  plead 
jointly,  or  sever  in  their  pleas  (for  it  is  immaterial  which  is  the 
case,)  if  the  jury  assess  several  damages,  it  is  wrong,  and  the 
judgment  will  be  erroneous.  But  the  plaintiff  may  cure  the 
defect,  by  entering  a  nolle  prosequi  against  all  the  defendants 
but  one,  and  taking  judgment  against  him  only. 

A  majority  of  the  court  of  appeals  of  Virginia,  in  Ammonette 
V.  Harris  et  al.  [1  H.  &  M.  4S8]  considered  it  as  doubtful, 
whether  several  damages  might  not  be  assessed  when  the  defend- 
ants severed  in  their  pleas  ;  but  we  do  not  perceive  how  the  act 
of  the  defendant,  can  deprive  the  plaintiff"  of  his  right  to  a  joint 
verdict  and  judgment  against  all  who  are  found  guilty  of  the 
same  trespass  ;  and  the  well  established  rule,  that  only  one  satis- 
faction can  be  had  for  a  joint  trespass,  [Buller's  nislprius,  20,] 
is  very  persuaive,  to  show,  that  the  true  rule  is  stated  by  Ser- 
geant Williams,  who  declares  it  to  be  perfectly  immaterial  wheth- 
er the  defendants  sever  or  join  in  their  pleas. 

The  verdict  in  the  present  case,  is  for  all  purposes^  the  assess- 
ment of  several  damages  ;  it  declares  that  the  plaintiff"  has  sus- 
tained damages  to  the  amount  of  one  thousand  dollars;  which  it 
apportions  among  the  defendants;  and  directs  to  be  levied  of 
them  severally,  in  specific  proportions.  This  could  have  been 
cured  as  we  have  already  shown,  by  entering  a  nolle  prosequi 
as  to  all  but  one,  and  taking  judgment  against  him  only,  for  the 
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sum  assessed  against  him  :   or  the  jjIaintifT  could  have   set  aside 
the  verdict  for  the  irregularity,  and  have  had  a  new  trial. 

Let  the  judgment  of  the  circuit  court  be  reversed  and  the 
cause  remanded,  when  the  plaintiff  can  either  set  aside  the  ver- 
dict for  the  irregularity,  and  have  another  trlal>  or  he  can  enter 
a  nolle  prosequi  as  before  indicated. 


Jones,  et  al.  v.  Meuuill,  admimstratok,  Sic. 

1.  Where  a  non-suit  was  claimed  in  the  Clerk's  ofHce  in  vacation,  for  want  of  at 
declaration,  and  afterwards,  without  noticing  the  proceeding  in  the  clerk's  office, 
a  declaration  was  filed,  and  a  judgment  by  default,  rendered  against  the  defeu- 
dant,  it  was  held  not  to  be  erroneous. 

Writ  of  error  to  Ihe  County  Court  of  Covingtow. 

Ellis,  for  the  plaintiff. 
BoLLiNG,  for  the  defendant. 

COLLIER,  C.  J. — The  only  cause  assigned  for  error  in  this 
case  is,  that  ajudgment  of  non-suit,  was  claimed  in  the  clerk's 
office,  in  vacation,  previous  to  the  tiling  of  the  declaration,  and 
without  noticing  this,  the  declaration  was  afterwards  filed,  and 
ajudgment  by  default,  rendered  against  the  plaintiff  in  error. 

The  court,  by  receiving  the  declaration,  and  rendering  ajudg- 
ment by  default,  disregarded,  and  virtually  set  aside,  the  claim 
in  the  clerk's  office,  of  a  non-suit.  The  claim  of  3  non  suit  need 
not  have  been  formally  set  aside,  as  it  was  wholly  inoperative, 
till  confirmea  by  the  court.  Li  no  vir^v  in  which  the  point  can 
be  considered,  is  there  error  in  the  record,-  and  the  judgment  is 
consequently  afihmed. 
28 
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C.  B.  &  J.  A.  Stovall  v.  J.  M.  &  L.  S.  Nabors. 

1.  In  the  action  of  assumpsit,  it  is  not  necessary,  that  the  writ  should  be  in  a  plea 
of  "Trespass  on  the  case;"  it  is  sufficient  if  it  be  "in  a  plea  of  the  case." 

Writ  of  error  to  the  Circuit  Court  of  Sumter  County. 

THIS  was  an  action  commenced  in  the  court  below,  by  the 
plaintiffs  in  this  court,  against  the  defendants  on  a  promissory  note. 
The  court,  on  motion  of  the  defendants,  quashed  the  writ.  The 
entry  of  the  judgment  is  in  these  words:  "Motion  to  quash,  be- 
cause the  form  of  action  as  presented  in  the  writ,  is  one  unknown 
to  the  law.  Quashed,  and  ordered  by  the  court,  that  execution 
issue,  for  the  costs  of  suit  against  the  plaintiff."  The  plaintiff 
brings  the  case  here,  by  writ  of  error,  and  assigns  for  error,  the 
proceeding  in  the  court  below. 

Bliss,  for  the  plaintiffs  in  error. 
Inge  &  Smith,  contra. 

ORMOND,  J.— The  objection  to  the  writ  is,  that  it  is  stated 
that  the  writ  is  ^^  in  a  plea  of  the  case^'^  instead  of  trespass  on 
the  case.  The  "trespass"  supposed  to  have  been  committed,  is 
a  pure  fiction,  which  is  retained  in  the  form  of  the  writ  after 
the  cause  which  gave  rise  to  it,  has  ceased  to  exist:  its  omission, 
therefore,  is  not  error.  The  writ  and  endorsement,  is  sufficient 
to  show  that  it  is  sued  out  in  assumpsit,  which  is  an  action  well 
Known  to  the  law. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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1.  The  mere  possession  and  improvement  of  land  belonging  to  the  United  State?, 
however  valuable,  is  not  the  subject  of  a  levy  under  an  execution;  and  a  Sheriff 
is  not  liable,  on  a  motion  against  him,  for  neglecting  to  levy  on,  and  sell  such  an 
improvement. 

Writ  of  error  to  the  Circuit  Court  of  Cherokee  County. 

THIS  was  a  motion  for  judgment  against  the  defendant,  as 
sheriff  of  Cherokee  county,  on  a  suggestion,  that  he  could,  by 
the  using  of  due  diligence,  have  made  the  money  on  an  execu- 
tion issued  at  the  suit  of  the  plaintiffs,  against  Robert  Bell,  and 
which  came  to  the  defendant,  as  sheriff. 

An  issue  was  formed  under  the  direction  of  the  court,  which 
was  found  against  the  plaintiffs. 

At  the  trial,  a  bill  of  exceptions  was  taken  by  the  plaintiffs,  from 
which  it  appears^  that  at  the  time  the  execution  was  placed  in 
the  hands  of  the  sheriff.  Bell  was  in  the  possession  of  an  im- 
provement upon  public  lands,  and  had  been  in  the  possession  of 
the  same  for  four  or  five  years.  This  improvement  consisted  of 
all  the  buildings  necessary  to  render  a  family  comfortable,  with 
about  ninety  acres  of  cleared  land,  which  the  said  Bell  had  ia 
cultivation  during  the  period  aforesaid;  it  was  worth  four  or  five 
hundred  dollars. 

On  this  state  of  facts  the  plaintiffs  required  the  Circuit  Court 
to  charge  the  jury,  that  if  they  believed  the  improvement  was 
of  value  to  Bell,  although  it  was  on  lands  belonging  to  the  Uni- 
ted States,  it  was  nevertheless,  the  duty  of  the  defendant,  as 
sheriff,  to  have  sold  the  satTie,  in  satisfaction  of  the  execution. 
This  charge  the  court  refused  to  give,  but  instructed  the  jury, 
that  improvements  on  public  lands  were  not  subject  to  levy  and 
sale  under  execution,  and  that  notwithstanding  the  jury  might 
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be  satisfied,  that  the  improvement  ia  question,  was  of  the  value 
spoken  of  by  the  witnesses,  the  defendant  was  not  bound  to  sell 
it  under  the  execution,  it  not  being  subject  to  sale. 
The  plaintiffs  insist,  that  the  charge  is  erroneous. 

Joshua  L.  Martin,  for  the  plaintiff  in  error. 
Hopkins,  contra. 

GOLDTHWAITE,  J.— The  facts  of  the  case  present  a  ques- 
tion entirely  novel:  and  no  authorities  bearing  directly  on  it,  have 
met  our  views. 

It  cannot  be  denied,  that  the  possession,  or  rather  occupation, 
by  Bell,  of  the  public  land,  in  the  manner  shown  by  the  records, 
7s,  to  some  extent,  beneficial  to  him,  and  we  are  fully  aware  that 
an  interest  of  this  description,  is  frequently  the  subject  of  par- 
chase  and  sale.  But,  it  is  not  such  an  interest  as  is  capable  of 
being  sold  by  an  execution.  It  is  neither  an  estate  by  suffer- 
ance, at  will,  or  for  years,  nor  can  the  continued  occupation  o-f 
the  land  ever  operate,  so  as  to  create  a  legal  title.  The  settler 
has  no  permission  from  the  government  to  enter  on  the  lands; 
and  any  improvement  made  by  him  may  enure,  to  the  benefit 
of  another,  and  must,  if  any  other  person  than  himself  purchases 
the  land  from  the  United  States.  It  is  true,  he  has  hitherto  been 
permitted  to  remain,  unmolested  in  his  occupation;  nay,  fur- 
ther, by  the  enactment  of  the  pre-emption  acts  of  Congress,  he  is 
the  only  person  permitted  to  purchase  the  land  daring  a  limited 
period;  but  this  right,  or  rather  privilege,  he  cannot  transfer  to 
another,  and  it  ceases  lo  himself,  whenever  he  parts  from  the 
occupation  by  any  agreement  in  anyway  or  manner  whatsoever, 
(pre-emption  act  of  1838.)  His  interest,  then,  ia  the  land  is  a 
mere  permission  to  occupy  it,  personal  to  himself  and  not  capa- 
ble of  transfer,  so  as  to  give  any  legal  right  to  any  other  person. 
As  well  might  an  individual,  who  is  permitted  by  charity  to  oc- 
cupy a  room,  or  a  house,  be  said  to  have  a  possession  capable 
of  being  sold  under  execution. 

The  value  which  is  attached,  in  common  estimation,  to  an  im- 
provement of  the  description  stated,  arises  solely  frona  the  knowl- 
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edge  of  the  liberality  which  has  hitherto  been  exercised  by  the 
government  to  this  class  of  settlers;  but,  though  a  mere  expecta- 
tion of  a  benefit,  may  be  the  subject  of  sale  by  him  who  looks  for- 
ward to  the  event;  such  an  expectation  has  never  been  supposed 
to  be  the  subject  of  execution  at  law. 

The  only  doubt  which  has  arisen  on  this  case,  grows  out  of  the 
fact,  that  we  have  heretofore  held,  that  an  occupation  of  this  de- 
scription, could  be  protected  by  the  action  of  trespass,  but  lhi.«» 
doubt  vanishes  when  we  consider,  that  many  legal  estates  in 
possession  are  not  the  subject  of  sale.  Such  for  example,  are  the 
possessions  of  lands  by  executors  and  guardians:  And  it  is 
conceived,  that  no  case  of  mere  permissive  occupation,  when  the 
same  cannot  ripen  into  a  legal  estate,  will  create  such  an  interest 
as  can  be  sold  under  execution. 

We  are  not  unaware  of  the  decisions  in  the  courts  of  a  sister 
Slate,  in  which  it  has  been  held,  that  possession  is  an  interest  in 
land  which  is  bound  by  a  judgment,  and  may  be  sold  under  ex- 
ecution, Jackson  v.  Panker,  [9  Covven,  73,  and  cases  there  cited] 
but,  we  consider  that  principle  as  not  reaching  the  present  case, 
or  any  other,  within  the  rule  just  laid  down — that  a  mere  per- 
missive occupation,  is  not  the  subject  of  sale  by  execution. 

We  arrive,  then,  at  the  conclusion,  that  the  charge  asked, 
ought  not  to  have  been  given,  and  that  the  instructions  to  the 
jury  are  free  from  error. 

Let  the  judgment  be  affirmed. 
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Wrigglesworth  v.  The  President  and  Directors  op  the 
Bank  or  the  State  of  x^labama. 

1.  A  party  engaged  by  the  Bank,  as  an  agent,  at  five  dollars  per  day,  during  the 
period  of  his  employment,  cannot  recover,  by  notice  and  motion,  under  the 
eighteenth  section  of  the  act  of  incorporation,  for  the  time  he  "was  ready,  wil- 
ling  and  consenting,  to  act  as  such  agent,"  and  before  he  had  notice  that  his 
services  were  no  longer  required.  Such  a  contract  sounds  in  damages,  and  its 
breach  can  only  be  redressed  by  the  appropriate  acfion. 

THE  plaintiff  in  error,  caused  to  be  issued  against  the  defen- 
dants, a  notice,  of  whicli  a  copy  is  set  out  below,  viz: 

''The  State  of  Alabama,  Tuscaloosa  County.  In  tbe 
County  Court,  July  Term,  1S39.  To  the  President  and  Direc- 
tors of  the  Bank  of  the  State  of  Alabama.  Gentlemen:  You  will 
please  to  take  notice,  that  on  the  third  Monday  in  July  next,  at 
a  term  of  the  County  Court  of  the  county  of  Tuscaloosa,  to  be 
held  in  and  for  said  county,  at  the  court-house  thereof,  on  the 
said  third  Monday  in  July  next,  I  shall  move  for  judgment 
against  you,  as  President  and  Directors  of  the  Bank  of  the  State 
of  Alabama,  for  the  sum  of  one  thousand  four  hundred  and  five 
dollars,  due  to  me  as  a  debt  really  and  bona  fide,  the  indebtedness 
of  the  Bank  of  the  State  of  Alabama,  upon  a  contract,  made  on 
or  about  the  25th  April,  183S,  vvhereb}'',  in  consideration  that  I 
would  act  as  the  agent  of  the  said  Bank  of  the  State  of  Alabama, 
the  President  and  Directors  of  the  Bank  of  the  State  of  Alabama, 
undertook,  promised  and  agreed,  to  and  for,  the  said  Bank  of  the 
State  of  Alabama,  to  pay  me  the  full  sum  of  five  AoWoiTS per  day , 
for  every  day  during  which  I  should  be  employed  as  such  agent, 
as  aforesaid,  and  I  aver  that  I  was  ready,  willing,  and  consent- 
ing, to  act  as  such  agent  as  aforesaid,  for  the  space  of  two  hun- 
dred and  eighty  one  days;  and  did,  for  that  space  of  time,  re- 
main subject  to  the  order  and  service  of  the  said  Bank  of  the 
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State  of  Alabama,  deprived  of  all  opportunity  and  liberty  to  per- 
form any  other  service,  for  any  other  person  or  persons,  and 
prevented  by  said  contract  and  agreement  with  said  Bank  of  the 
fState  of  Alabama,  through  the  President  and  Directors  of  said 
Bank,  from  pursuing  any  other  vocation  or  business  whatever, 
to  my  damage  of  one  thousand  four  hundred  and  five  dollars. 
Nevertheless,  the  said  President  and  Directors  of  the  Bank  of 
the  State  of  Alabama,  without  any  just  or  reasonable  cause,  pre- 
vented me  from  acting  as  the  agent  as  aforesaid,  after  delaying 
and  hindering  me  for  the  space  of  two  hundred  and  eighty  one 
da>s,  and  keeping  ifie  attending  upon  them  for  that  space  of 
time,  paying  large  sums  of  money,  to  wit:  the  sum  of  one  thou- 
sand four  hundred  and  five  dollars,  for  expenses  of  myself  and 
a  horse,  to  be  used  in  the  service  of  the  said  Bank  as  aforesaid, 
during  the  said  two  hundred  and  eighty  one  days,  as  aforesaid: 
all  which  is  the  bona-  fide  debt  of  the  Bank  of  the  State  of  Ala- 
bama, and  for  which,  I  will  seek  a  recovery  as  aforesaid. 

BENJAMIN   WRIGGLESWORTH, 

By  Porter,  his  Attorney." 
The  foregoing  notice  being  duly  executed  on  the  President 
and  Directors  of  the  Bank,  the  attorney  of  the  defendants,  ap- 
peared at  the  return  thereof,  and  moved  the  County  Court  that 
the  same  be  quashed;  which  motion  was  granted,  and  a  judg- 
ment for  costs  rendered  against  the  plaintiff.  To  revise  the 
judgment  of  the  County  Court,  a  writ  of  error  has  been  prosecu- 
ted to  this  Court. 

B.  F.  Porter,  for  the  plaintifi'. 
J.  D.  Phelan,  for  the  defendant. 

COLLIER,  C.  J.— By  the  fourth  section  of  the  article  of  the 
constitution,  relating  to  Banks,  it  is  provided,  that  the  remedy 
for  collecting  debts  shall  be  reciprocal,  for  and  against  the  Bank. 
The  eighteenth  section  of  the  charter  of  the  Bank  of  the  State  of 
Alabama,  vvhich  was  framed  in  reference  to  this  constitutional 
provision,  enacts  "If  any  person  or  persons,  shall  be  indebted  to 
said  corporation,  as  maker  or  endorser  of  any  note,  bill,  or  bond, 
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expressly  made  negotiable  and  payable,  at  said  Bank,  and  shall 
delay  payment  thereof,  it  shall  be  lawful  for  the  President  of  (he 
Bank,  after  having  given  thirty  days  notice  thereof,  to  nnove  the 
Circuit  Court  of  the  county,  where  said  Bank  may  be  established, 
oa  producing  to  said  court,  before  whom  the  saitl  motion  is 
made,  the  certificate  of  the  President  of  the  Bank,  that  the  debt 
is  really  and  bona  JiJe,  the  property  of  the  said  Bank,  for  judg- 
ment. And  all  debts  due  by  the  said  Bank,  by  bond,  bill,  note, 
or  otherwise,  to  any  individual,  or  body  corporate,  may  be  sued 
for,  and  recovered  in  like  manner."  The  twenty  sixth  section, 
which  is  an  amendment  of  the  charter,  gives  to  the  County  Court 
of  the  county  in  which  the  Bank  is  esiablished,  concurrent  juris- 
diction with  the  Circuit  Court,  for  the  recovery  of  debts,  for  and 
against  the  Bank,  in  the  manner  prescribed  by  the  eighteenth 
sertion.  (Aik.  Dig.  61—2.) 

The  correctness  of  the  judgment  of  the  County  Court  must 
depend  upon  the  construction  to  be  placed  upon  the  last  member 
of  the  eighteenth  section.  That  it  was  the  object  of  the  entire 
section,  to  provide  a  reciprocity  of  remedy,  for  and  against  the 
Bank,  we  think  cannot  be  questioned.  The  Bank  is  authorized 
to  proceed  by  notice,  and  motion,  upon  a  bill,  note,  or  bond,  or 
the  endorsement  of  either  of  them.  These  are  the  ordinary  se- 
curities, in  which  it  deals,  and  by  which  an  engagement  to  pay 
money,  is  evidenced.  If  the  Bank  enters  into  a  contract,  to  col- 
lect bills  of  exchange,  or  to  perform  any  other  duty  or  service, 
within  the  scope  of  its  power,  redress  for  a  breach,  can  only  be 
obtained  by  suit,  prosecuted  according  to  the  ordinary  forms  of 
law.  Ill  such  case,  there  would  be  no  undertaking,  either  me- 
diate or  immediate,  to  pay  money;  but  the  liability  would  re- 
sult from  a  failure,  on  the  part  of  the  Bank,  to  perform  its  con- 
tract. 

The  latter  part  of  the  section,  gives  to  the  creditor  of  the 
Bank,  a  summary  remedy,  on  all  debts  due  by  the  Bank,  by 
'*bond,  bill,  note,  or  otherwise."  We  cannot  think  that  the 
terms  '-or  otherwise,"  were  intended  to  subject  the  bank,  to  the 
proceeding,  by  notice  and  motion,  upon  every  liability  it  might 
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incur,  under  a  contract.  In  this,  tiiere  would  be  no  reciprocity; 
as  the  Bank  may  enter  into  contracts,  for  the  breach  of  which, 
it  would  be  compelled  to  proceed  by  action.  Thus,  suppose  the 
I3ank  to  enter  into  a  contract  with  a  workman,  to  build,  and 
the  work  is  not  done;  or  suppose  the  plaintiff,  in  the  case  at  bar, 
had  refused  to  perform  his  engagement;  in  neither  case  could  a 
breach  have  been  redressed  under  this  section. 

The  words  "or  otherwise,"  were  doubtless,  introduced  ex 
majore  cauiela,  and  from  a  desire  to  make  the  remedy  co-ex- 
tensive, for  and  against  the  Bank.  Now,  as  endorsers  are  ex- 
pressly/ made  liable,  summarily,  to  the  Bank,  these  general 
words  may,  with  propriety,  have  been  intended  to  embrace  an 
endorsement  by  the  Bank:  or  the  terms,  "bill  or  note,"  may 
have  been  supposed  to  mean,  an  ordinary  bill  of  exchange,  or 
promissory  note,  and  not  ihe papei^  currency  of  the  Bank:  in 
either  of  these  cases,  we  discover,  if  not  a  real  necessity,  yet  a 
plausible  pretext,  for  using  the  words  <'or  otherwise." 

The  plaintiff  does  not  show,  by  his  notice,  that  the  Bank  owes 
him,  what,  in  technical  language,  is  called  a  debt;  but  he  mere- 
ly alleges,  that  the  Bank,  after  having  employed  him  as  its 
agent,  at  an  agreed  price  for  each  day  he  might  act  in  its  ser- 
vice, refused  to  give  him  employment  in  that  capacity,  without 
notifying  him,  for  the  space  of  two  hundred  and  eighty  one 
days,  of  the  withdrawal  of  his  appointment,  during  all  which 
time,  he  held  himself  in  readiness  to  serve  the  Bank.  Here  is 
a  clear  case  of  a  contract,  sounding  in  damages,  the  breach  of 
which,  can  only  be  redressed  by  the  appropriate  action.  There 
is,  then,  no  error  in  quashing  the  notice,  and  rendering  a  judg- 
ment against  the  plaintiff,  for  costs.  We  lay  no  stress  upon  the 
rule  of  interpretation,  which  requires  statutes,  giving  a  summa- 
ry remedy,  to  be  strictly  construed,  because  we  think  the  ease 
does  not  require  its  aid- 

Let  the  judgment  of  the  County  Court  be  affirmed^ 

29 
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Philips  v.   Gray,  administrator. 

1.  The  act  of  the  legislature  authorizing  "  Executors  and  Administrators  to  rent 
at  pubHc  outcry,  the  real  estate  of  any  decedent,  until  final  settlement  of 
the  estate"  intercepts  the  right  of  the  heir  to  enter  upon  and  enjoy  the  estate  of 
his  ancestor,  in  favor  of  the  personal  representative  of  the  deceased,  until  the 
estate  is  settled.  But  the  statute  is  prospective  in  its  terms,  and  cannot  have  s 
retrospective  effect. 

Error  to  Ihe  Circuit  Court  of  Autauga  County. 

THIS  was  an  action  of  forcible  detainer,  brought  by  the  de- 
fendant in  error,  before  a  justice  of  the  peace,  to  recover  the 
possession  of  a  house  and  lot,  in  the  town  of  Wetumpka.  The 
petition  does  not  state,  that  the  possession  of  the  premises  was 
ever  in  the  defendant  in  error;  but  the  recoveryJs  sought  on  the 
possession  of  the  defendant's  inleslale.  The  defendant  in  error 
had  judgment  before  the  justice,  which,  on  cer/iorari  to  the  cir- 
cuit court,  was  affirmed;  from  which  a  writ  of  error  is  prosecuted 
to  this  court. 

Pkyor,  for  the  plaintiff  in  error. 
Pope,  contra. 

ORMOND,  J. — ^The  right  of  the  defendant  in  error,  to  main- 
tain this  action,  on  the  possesstor^  of  his  intestate,  is  attempted 
to  be  derived  from  an  act  of  the  last  legislature,  which  is  to  the 
following  effect :—"  that  it  shall  hereafter  be  lawful  for  executors 
and  administrators,  to  rent  at  pnblic  outcry,  the  real  estate 
of  any  decedent,  until  a  final  settlement  of  the  estate  of  the  said 
decedent  is  effected,  and  that  the  proceeds  shall  be  assets  in  the 
hands  of  such  executors  or  administrators." 

There  can  be  no  doubt,  that  in  all  cases  coming  within  the 
purview  of  thi«  act,  after  its  passage,   the  right  of  the  heir  to 
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enter  upon  and  enjoy  the  real  estate  of  his  ancestor,  is  intercept- 
ed in  favor  of  the  personal  representative  of  the  deceased,  until 
final  settlement  of  the  estate.  But  can  the  statute  have  a  retro- 
spective operation,  so  as  to  divest  the  title  of  the  heir  and  con- 
fer it  on  the  personal  representative  ?  We  need  not  enter  on 
the  question,  whether  the  legislature  had  such  power,  because 
we  think  they  have  not  exercised  it.  The  language  of  the  act, 
is  that,  <*  hereafter,''^  etc.  designing,  doubtless,  to  leave  vested 
rights  upon  the  footing  they  then  stood,  and  looking  to  the  future 
for  the  operation  of  the  act. 

The /uiure  is  the  appropriate  field  of  legislation;  and  a  statute 
is  never  allowed  to  have  a  retrospective  operation,  unless  clearly 
so  expressed:  or  unless  such  implication  must  be  made,  to  give 
effect  to  the  manifest  intent  of  the  legislature.  But  this  act,  in 
its  terms,  has  the  future  and  not  the  past,  in  its  view  :  and  no 
reason  has  presented  itself  to  our  minds,  why  a  construction 
should  be  put  on  it,  different  from  the  one  apparent  on  its  face: 
but  on  the  contrary,  many  reasons  exist,  making  it  improper 
that  such  an  act  should  be  passed. 

The  decedent  in  this  case,  as  appears  frotn  the  record,  died 
before  the  passage  of  the  act;  there  was,  consequently,  a  descent 
cast  on  his  heirs  at  law,  who  succeeded  to  all  the  rights  of  their 
ancestor  in  the  realty,  and  consequently,  to  the  right  to  recover 
the  possession  of  the  premises  sued  for,  if  the  possession  of  the 
ancestor  had  been  invaded. 

It  is  not  necessary  now  to  decide,  whether  the  personal  repre- 
sentative of  a  decedent,  would  have  the  right,  under  this  statute, 
to  recover  the  possession  of  lands,  to  enable  him  to  rent  them: 
and  therefore  no  opinion  is  expressed  on  that  point. 

Let  the  judgment  be  reversed. 
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Mitchell,  Rix,  &Co.  and  Rix^,  Rich,  &  Co.  v.  John  T.  Rich. 

1.  Service  of  process  on  one  of  several  partners,  after  the  dissolution  of  the  part, 
nership,  and  a  confession  of  judgment  by  the  one  served,  will  not  authorize  a 
judgment  against  the  other  partners. 

Writ  of  error  to  the  Circuit  Court  of  Pickens  County. 

JOHN  T.  Rich  sued  out  his  writ  against  Henry  H.  Mitchell, 
William  Rix,  George  Rix,  and  Reuben  Rich  ;  describing  them, 
as  late  merchants  in  trade,  doing  business  under  the  name,  firm, 
and  style  of  Mitchell,  Rix  &  Co.  :  and  against  same  parties  as 
late  merchants  in  trade,  under  the  name,  firm,  and  style  of  Rix, 
Rich  &  Co.  The  writ  was  served  on  Reuben  Rich  only,  and 
returned  not  found  as  to  the  other  defendants.  The  same  de- 
scription of  the  parties  is  contained  in  the  declaration.  At  the 
first  term  after  that  to  which  the  writ  was  returned,  Reuben 
Rich  confessed  judgment,  for  a  certain  sum  therein  named,  as 
debt  and  damages,  and  the  court,  thereupon,  rendered  judgment 
against  all  the  defendants,  for  the  amount  so  confessed  by  Reu- 
ben Rich. 

The  error  relied  on  for  reversing  the  judgment,  is,  that  the 
court  erred  in  giving  judgment  against  the  other  defendants,  on 
the  confession  of  Rich. 

Bliss,  for  the  plainliiT  in  error,  submitted  the  cause  without 
itrgument  ;  no  counsel  appearing  for  the  defendant  in  error. 

GOLDTHWAITE,  J. — It  is  not  important  to  consider,  wheth- 
er the  allegation,  that  the  defendants  were  late  merchants  in  trade 
doing  business  under  the  name  and  firm  stated,  is  equivalent  to 
an  averment  that  they  were  late  partners  ;  for  without  this  allega- 
tion, no  presumption  of  partnership  can  arise;  and  with  it,  we  must 
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infer  what  the  words  evidently  import — that  the  partnership  did 
not  exist  when  the  wiit  was  issued.  In  eitlier  aspect  of  the  case, 
the  same  legal  consequences  ensue.  If  the  defendants  were  not 
partners  at  the  lime  of  the  confession  of  the  judgment,  Rich 
had  no  pretence  of  authority,  to  bind  tlie  other  defendants.  In- 
deed the  record  does  not  disclose,  that  he  did  more  than  confess 
the  cause  of  action  as  to  himself.  The  judgment  should  have 
been  entered  against  him  only. 

If  one  partner  is  to  be  considered  as  authorised  to  confess  judg- 
ment in  the  name  of  the  firm,  (a  matter,  as  to  which,  we  give  no 
opinion)  it  can  only  be  during  the  continuance  of  the  partnership: 
and  therefore,  if  the  confession  had  been  by  Rich,  in  the  name 
of  his  partners,  the  judgment  would  have  been  erroneous;  as  the 
dissolution  of  the  firm,  must  be  inferred  from  the  allegation  that 
the  defendants  were  late  merchants  in  trade,  etc. 

Let  the  judgment  be  reversed  and  the  cause  remanded,  that 
the  plaintiff  may  proceed  against  Rich  alone,  or  otherwise,  as  he 
may  be  advised. 
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Bancroft  v.  The  Branch  of  the  Bank  of  the  State  of 
Alabama,  AT  Mobile. 

1.  The  President  pro  tern,  of  the  Branch  Bank  at  Mobile,  may  certify  under  its 
charter,  that  a  note  sued  on,  is  bona  fide  the  property  of  that  Branch. 

Writ  of  error  to  the  Circuit  Court  of  Mobile. 

Campbell,  for  the  plaintiff. 
Gayle,  for  the  delenflant. 

COLLIER,  C.  J. — The  only  question  raised  by  the  assign- 
ment of  error  in  this  case,  is  this:  can  a  President /jro  tempore 
of  the  Branch  of  the  Bank  of  the  State,  at  Mobile,  certify  under  its 
charter,  that  a  note  sued  on,  was  bona  fide  the  property  of  that 
Branch. 

By  the  fifth  provision  of  the  fundamental  laws,  of  the  bank, 
it  is  enacted  that,  **Not  less  than  six  of  the  directors  shall  con- 
stitute a  board  for  the  transaction  of  business,  of  whom  the  Pre- 
sident  shall  alwaj's  be  one,  except  in  case  of  sickness  or  neces- 
sary absence,  in  which  event,  the  board  may  appoint  for  the 
time  being  a  President/jro  tempore. 

The  seventh  section  of  the  charter  gives  to  the  branch  bank  a 
summary  remedy  against  its  debtors,  and  requires  the  President 
to  make  his  certificate,  that  the  debt  is  really  and  bona  fide  the 
property  of  the  Branch  Bank.    [Aik.  Dig,  75.] 

The  duties  of  the  President  pro  tempore^  are  not  expressly 
pointed  out.  His  powers  s>o  far  as  we  are  informed  by  the  char- 
ter, are  not  less  extensive  than  those  of  the  President,  during 
his  continuance  in  office.  And  as  the  duties  of  the  President, 
are  for  the  time  being,  cast  upon  him,  he  is  competent  to  the 
performance  of  all  legal  acts,  pertaining  to  his  oflicial  charter.  If 
he  oould  not  give  such  a  certificate,  as  the  seventh  section  con- 
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templates,  the  remedy  of  llie  Branch  Bank  to  collect  its  debts 
by  a  summary  proceeding,  would  be  suspended  during  the  sick- 
ness or  necessary  absence  of  tlie  President.  We  cannot  believe 
that  the  legislature  so  intended;  if  they  did,  the  charter  does  not 
express  such  an  intention. 

We  are  of  opinion,  that  the  judgment  of  the  Circuit  Court  is 
correct,  and  it  is  therefore  affirmed. 


Kavenagh,  Administrator  v.  Weedon. 

1.  W.  sold  a  tract  of  land  in  Virginia  to  J.  while  in  tha'  State,  and  promised  oti 
his  arrival  in  Alabama,  and,  as  soon  as  he  obtained  hi&  wife's  relinquishment,  to 
execute  a  deed  for  the  land.  W.  having  failed  to  mate  a  deed,  an  action  wag 
brought  by  the  administrator  of  J.,  to  recover  back  the  puichase  money,  to  which 
W.  pleaded  the  statute  of  limitations.  Held,  that  the  action  lo  recover  back  the 
purchase  money  accrued  on  the  death  of  the  wife  of  W.:  that  J.  was  bound  to 
take  notice  of  that  event,  and  that  from  that  period  the  statute  would  com- 
mence running  although  W.  had  not  notified  J.  of  his  wife's  dea'.h. 

Writ  of  error  to  the  Circuit  Court  of  Madison  County. 

THIS  was  an  action  of  assumpsit,  brought  in^the  court  be- 
low by  the  plaintiff  in  error,  as  administrator  of  Richard  Jones, 
on  an  instrument  of  writing  of  the  following  tenor: 

Gloster,  July,  21,  1823. 

Received  of  Richard  Jones  a  bond  of  William  A.  Rogers, 
amounting  at  the  time  of  date,  to  three  hundred  and  sixty  twa 
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dollars,  twelve  cents,  and  dated,  October,  1S20,  and  the  further 
sum  of  five  hundred  and  seventy  seven  dollars  and  seventy  one 
cents,  amounting  in  all,  principal  and  interest  on  bond,  and  the 
above  sum  in  money,  to  one  thousand  dollars:  being  the  amount 
paid  for  a  tract  of  land,  his  r/ioiety  of  Matthew's  quarter,  lying  in 
Matthews  county,  formerly  the  property  of  John  C.  Marable, 
supposed  three  hundred  and  seventy  acres,  more  or  less,  his  moi- 
ety, being  one  hundred  and  thirty-five,  for  which  said  land  I 
am  to  give  a  deed,  as  soon  as  I  arrive  in  the  Alabama  State  and 
obtain  my  wife's  relinquishment.  It  is  understood,  the  said  Jones 
is  not  liable  as  assignor  of  the  bond  of  Rogers  if  not  collected. 

WiVI.  WEEDON. 

To  a  declaration  on  this  instrument  in  the  usual  form,  the  de- 
fendant pleaded  non-assumpsit,  and  the  statute  of  limitations,  and 
judgment  was  rendered  in  his  favor. 

On  the  trial  in  the  court  below,  a  bill  of  exceptions  was  sealed 
by  the  presiding  Judge,  from  which  it  appears,  that  the  plain- 
tiff read  to  the  jury  the  instrument  above  cited,  and  proved  that 
the  plaintiff's  wife  inherited  the  land  there  mentioned  from  John 
C.  Marable — that  said  Jones,  at,  and  before  the  date  of  said  in- 
strument, resided  in  Gioster  county,  Virginia,  and  continued  to 
reside  there  until  h'u  death,  which  took  place  in  1826 — that  the 
defendant,  at,  and  jefore  the  date  of  said  instrument,  resided 
in  Madison  count',  Alabama — that  Jones,  after  the  purchase, 
took  possession  o'the  said  land,  and  continued  to  occupy  it  un- 
til his  death,  and  further  proved,  that  the  defendant's  wife  died 
in  1825.  The  plaintiff  also  read  in  evidence,  an  instrument 
of  writing  to  the  following  effect:  As  I  have  sold  all  my  inter- 
est in  and  to  a  tract  of  land  in  Matthews  county,  known  by  the 
name  of  Matthew's  quarter,  late  the  property  of  John  C.  Mara- 
ble, and  supposed  to  contain  two  hundred  and  seventy  acres,  my 
interest  being  one  half,  unto  Richard  Jones,  he  is  hereby  autho- 
rized, and  empowered  by  me  to  have  a  division  of  the  same,  and 
to  receive  the  part  that  falls  to  me  in  right  of  my  wife. 

July  22,  1823,  Wm.  Weedon. 

It  was  proved,  that  said  instrument  was  executed  while  the 
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defendant  was  on  a  visit  in  the  Stale  of  Virginia,  and  that  shortly 
after,  he  set  out  for  his  residence  in  Alabama,  and  arrived  in 
August,  1823. 

This  being  the  evidence  in  the  cause,  the  court  charged  the 
jury,  that  if  they  believed  the  testimony,  it  would  be  their  duty 
to  find  for  the  defendant,  on  the  plea  of  the  statute  of  limitations, 
to  which  charge  of  the  court,  the  defendant  excepted,  and  now 
assigns  for  error. 

Hopkins  for  plaintiff  in  error — cited  3  Comyns  Dig.  118;  L. 
S;  6  ibid,  85;  C.  73;  Sugdou  on  Vendors  181,  3  Stewart  178; 
Angell  on  limitations,  67;  3  Mass.  273;  ibid  204;  3  John  C. 
Rep.   420. 

McClung,  contra. 

ORMOND,  J. — The  material  question  to  be  considered  in 
this  case  is,  when  did  the  right  of  action  of  the  plaintiff's  intes- 
tate accrue,  for  from  that  time  the  statute  of  limitations,  which  is 
pleaded  in  bar  of  the  suit,  commenced  running.  The  defendant 
undertook  by  his  agreement  with  the  deceased,  to  convey  to 
him  a  tract  of  land  in  Virginia,  as  soon  as  he  arrived  in  Ala- 
bama, and  obtained  his  wife's  relinquishment. 

Whatever  may  have  been  (he  right  of  the  deceased  to  main- 
tain an  action  for  the  purchase  money,  on  the  neglect  or  refu- 
sal of  the  defendant  to  make  the  title  on  demand,  during  the  life 
of  Mrs.  Weedon,  and  waiving, the  consideration  of  the  question 
whether  it  was  the  duty  of  Weedon,  if  he  designed  to  protect 
himself  by  the  statute  of  limitations,  to  notify  Jones  of  his  ar- 
rival in  Alabama,  it  is  certain  that  at  her  death,  as  the  perform- 
ance of  the  contract  became  impossible,  the  deceased  had  a  right 
of  action  immediately,  and  without  any  act  of  his  against  the  de- 
fendant, for  the  purchase  money  of  the  land. 

This  is  not  directly  controverted  by  the  counsel  for  the 
plaintiff  in  error:  but  he  insists  that  as  this  fact,  was  more  in  the 
knowledge  of  the  defendant  than  the  deceased,  that  it  was  his 
duty  to  notify  him  of  the  fact,  and  that  until  such  notice  given, 
the  statute  would  not  commence  running. 
30 
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It  is  a  settled  princijsle,  that  when  a  right  is  lo  accrue  to  on& 
on  the  happening  of  an  event  within  his  own  knowledge  alone, 
or  better  known  to  him  than  the  one  from  whom  the  right  is  to 
be  received,  that  to  entitle  himself  to  demand  performance,  he 
must  give  notice  that  the  event  has  happened:  as  when  A.  pro- 
mises to  pay  JJ.  a  sum  of  money  when  B.  attains  the  age  of- 
twenty-one.  As  the  knowledge  of  this  fact,  must  be  better 
known  to  B.  than  to  A.  he  could  not  maintain  an  action  against 
A.  until  he  had  given  him  notice  that  the  event  had  happened, 
on  which  the  payment  of  the  money  depended.  Conceding  this 
principle  applicable  to  this  case,  can  the  death  of  Mrs.  Weedon 
be  considered  an  event  peculiarly  within  the  knowledge  of 
her  husband?  It  is  most  manifest  that  such  an  occurrence  is 
one  oi  public  notoriety,  and  must  have  been  known  to  many 
persons,  as  well  as  to  her  husband.  Such  an  event  is  usually 
noticed  in  the  public  prints — it  is  disclosed  by  the  mourning  ha- 
biliments of  the  surviving  members  of  the  family,  and  is  the 
subject  of  general  conversation  in  the  neighborhood.  It  is  im- 
possible to  say  that  such  an  event  is  peculiarly  within  the 
knowledge  of  one  of  the  parties. 

The  non-residence  of  the  intestate  of  the  plaintiff  in  error, 
might  have  prevented  him  from  acquiring  this  knowledge,  by 
those  accidental  sources  of  information  which  were  open  to 
those  living  in  the  vicinity;  but  this  circumstance  cannot  change 
the  rule  of  law.  He  did  know  that  the  title  was  not  made,  and 
if  in  truth  he  was  ignorant  of  the  fact  of  Mrs.  Weedon's  death, 
any  enquiry  into  the  reason  of  the  delay,  must  have  resulted  in 
information  to  him  of  the  cause.  The  delay  then,  was  either 
wilful,  or  he  was  grossly  negligent  of  his  rights;  and  either  will 
be  alike  fatal  to  him. 

As  therefore  the  bar  of  the  statute  was  complete  when  this 
action  was  commenced,  there  was  no  error  in  the  charge  of  the 
court,  and  its  judgment  is  therefore  affirmed. 
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Green  v.  Pyne. 

1.  An  attachment  may  he  sued  out  against  one  of  several  partners,  without  joinhig 
the  others. 

2.  Ah  attachment  ought  not  to  be  quashed,  because  the  articles  of  personal  proper- 
ty levied  on,  are  not  specifically  described  in  the  sheriff's  return. 

3.  An  attachment  sued  out  previous  to  the  act  of  1837,  ought  not  to  be  quashed 
because  levied  on  land,  as  well  as  personal  estate.  It  may  be  doubtful  whether 
the  levy  on  ihe  land  would  have  any  effect,  but  it  is  certain  that  tbe  levy  on  the 
personal  estate,  is  a  good  execution  of  the  i)rocess. 

Writ  of  error  to  the  County  Court  of  Sumter  County. 

GREEN  sued  out  a  writ  of  attachment  against  Pyne,  descri- 
bing him  therein,  as  one  of  the  late  firm  of  Pyne  &  Huntington. 
The  sheriff's  return  shews  that  the  process  was  levied  "on  all 
the  goods,  merchandize,  and  stock  in  trade  of  Thomas  Pyne,  in 
the  store,  by  him  heretofore  occupied,  be'ng  his  entire  assort- 
ment in  trade,  estimated  at  about  nine  thousand  dollars.  Also, 
the  store-house  and  lot,  in  Gainesville,  on  main-street,  purcha- 
sed by  Pyne  &  Huntington,  of  John  A.  Powell.  Also,  on  a  lot 
in  said  town,  adjoining  to  the  house  and  lot  and  homestead  of 
Lyle  B.  Fawcett.  Also,  on  a  house  and  lot  in  said  town,  occu- 
pied by  Mr  Lee,  and  adjoining  a  lot  lately  occupied  by  Battaile 
Reynolds."      , 

The  County  Court  qua&hed  the  attachment,  and  rendered 
judgment  against  the  plaintiff,  for  costs.  The  reasons  for  the 
motion  to  quash,  are  stated  in  the  transcript,  and  are  as  follows: 

1st.  Because  the  affidavit  declares  the  debt  to  be  due  from  the 
partners,  Pyne  &  Huntington. 

3d.  Because  the  process  was  levied  on  land, 

3d.  Because  ihelevy  was  made  jointly  with  other  attachments. 

4th   Because,  under  the  levy,  the  defendant  could  not  replevy. 

Bliss,  for  the  plaintiff  in  error,  submitted  the  case. 
No  counsel  app;3ared  for  the  defendant. 
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GOLDTIIWAITE,  J.— We  are  not  apprised  of  the  reasons 
which  induced  the  County  Court  to  quash  this  attachment,  unless 
they  were  those  which  are  stated  in  the  motion  of  the  defendant; 
and  none  of  them  are  sufficient  to  support  the  decision. 

1.  A  debt  due  from  copartners,  is  the  debt  of  each  one  of  the 
partners,  and  each  may  be  severally  sued;  or,  to  speak  with 
reference  to.our  own  statutes,  it  is  lawful  to  prosecute  an  action 
against  any  one  or  more  of  the  partners:  (Aik.  Dig.  268:)  South- 
wick  V.  Marr's  executor's:  (2  Porter  351.)  As  an  action  can 
be  lawfully  prosecuted  against  one  partner,  there  seems  to  be  no 
impediment  to  suing  out  process  of  attachment,  whenever  the 
requisite  affidavit  can  be  made.  It  is  not  necessary  to  consider 
what  the  condition  of  this  suit  might  have  been,  if  ihe  defendant 
had  died  before  final  judgment,  leaving  a  partner  surviving. 

2.  The  uncertainty  and  generality  of  the  description  of  the 
goods  levied  on,  is  no  cause  for  sending  the  plaintiff  out  of  court. 
If  more  particularity  was  wished,  the  sheriff  might  have  been,  and 
would  have  been  compelled,  by  the  court,  to  amend  his  return, 
by  adding  an  inventory  or  schedule. 

3.  As  the  attachment  was  sued  out  before  the  passage  of  the 
act  of  1837,  some  doubt  may  exist  whether  the  levy  of  it  on  land, 
could  have  any  effect.  However  this  may  be,  it  is  certain  that 
the  levy  on  the  personal  estate  is  sufficient  to  sustain  the  attach- 
ment in  court;  and  is  a  good  execution  of  the  process. 

It  is  not  perceived  how  the  defendant  could  be  precluded  from 
replevying  his  goods,  either,  because  this,  was  levied  generally, 
with  other  attachments:  or  because  lands  as  well  as  goods,  were 
levied  on.     In  both  cases,  the  goods  were  replevied. 

Let  the  judgment  of  the  County  Court  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 
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Eddins  V.  Wilson. 

1.  Where  a  deposition  was  taken  upon  affidavit,  that  the  witness  was  about  to 
leave  the  State,  etc.  it  cannot  be  excluded  at  the  trial,  by  sho'^ing  that  the  wit 
ness  still  resided  in  the  State,  about  eighty  miles  distant ;  for  this  may  be  true 
even  if  he  be  temporarily  absent.  It  is  not  necessary  that  the  witness  should 
actually  change  his  residence,  in  order  to  permit  his  deposition  to  be  read. 

2.  A  fraudulent  deed  is  valid,  against  the  party  making  it,  and  cannot  be  defeated 
by  a  subsequent  vendee,  whose  purchase  was  conceived  in  fraud.  All  title  hav- 
ing passed  from  the  vendor  by  the  ^rs<  (feet/,  he  had  none  to  transfer  by  the 
second ;  and  consequently  the  second  vendee,  who  stands  in  the  same  predica- 
ment  with  the  vendor,  cannot  hold  the  property  as  against  the  party  claiming 
under  the  first  conveyance. 

3.  Where,  however,  the  first  conveyance  was  fraudulent,  and  the  second  was  made 
upon  valuable  consideration  and  in  good  faith,  the  latter  shall  prevail. 

THE  plaintiff  in  error  brought  an  action  of  Trover  against 
the  defendant  in  the  circuit  court  of  Pike,  for  the  conversion  of 
certain  negro  slaves,  alleged  to  be  the  property  of  the   plaintiff. 

The  case  was  submitted  to  the  jury  on  the  plea  of'*  not  guilty," 
and  a  verdict  was  returned  for  the  defendant. 

On  the  trial,  the  presiding  judge  sealed  a  bill  of  exceptions, 
from  which  it  appears,  that  the  defendant  offered  in  evidence,  the 
deposition  of  a  witness,  which  had  been  taken,  on  the  ground 
that  he  was  about  to  leave  the  State.  The  reading  of  this  depo- 
sition was  objected  to,  because  the  witness  still  resided  in  the 
State,  about  eighty  miles  from  the  place  of  trial,  but  the  objection 
was  disregarded,  and  the  deposition  read  to  the  jury. 

The  plaintiff  then  introduced  a  deed  for  the  negroes,  alleged 
to  have  been  converted,  made  by  his  father,  William  Eddins,  to 
him,  in  consideration  of  natural  love  and  affection,  and  one  dol- 
lar— this  deed  was  dated  the  2Sth  September,  1S32,  and  was 
duly  recorded — at  that  time  the  plaintiff  was  under  the  age  of 
Iwenty-one  years,  and  lived  with  his  father. 

The  defendant,  as  evidence  of  his  title,  offered   a  bill   of  sale 
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from  William  Eddins,  the  father  to  him,  in  consideration  of  six 
hundred  dollars,  dated  the  2d  October,  1832.  Evidence  was 
adduced  tending  to  show,  that  the  deeds  offered  by  both  parlies 
were  fraudulent  and  made  to  delay  creditors. 

Under  this  state  of  facts,  the  plaintiff  moved  the  court  to 
charge  the  jury,  that  if  they  believed  the  bill  of  sale  made  to 
the  defendant,  was  fraudulent  and  void,  that  the  plaintiff  was 
entitled  to  recover,  although  they  might  believe  the  bill  of  sale, 
under  which  he  claimed  title,  was  also  fraudulent,  on  the  ground 
that  it  was  the  eldest  bill  of  sale;  which  charge  was  refused  by 
the  court,  who  charged  the  jury,  that  if  they  believed,  from  the 
evidence,  that  the  bills  of  sale  offered  in  evidence,  were  made 
to  delay  creditors,  that  they  were  both  fraudulent  and  void;  and 
if  the  plaintiff's  bill  of  sale,  was  the  only  evidence  of  title, 
shown  by  him,  to  the  property  sued  for,  and  that  the  same  was 
fraudulent,  the  jury  should  find  for  the  defendant,  although  his 
bill  of  sale  was  fraudulent.  To  which  charge  the  plaintiff  ex- 
cepted, and  judgment  being  rendered  in  favor  of  the  defendant, 
the  plaintiff  has  prosecuted  his  writ  of  error  to  this  court,  and 
assigns  as  causes  for  the  reversal  of  the  judgment  of  the  circuit 
court,  the  several  decisions  shown  by  the  bill  of  exceptions. 

Dargan,  for  the  plaintiff. 
GoLDTHWAiTE,  for  the  defendant. 

COLLIER,  C.  J.— By  the  second  section  of  the  act  of  lfe07. 
it  is  enacted  that,  "  if  any  person  who  may  be  a  witness  in  any 
cause,  depending  in  any  of  the  said  courts^  shall  be  under  the 
necessity  of  leaving  this  territory  before  such  cause  is  to  be  tried, 
or  even  before  it  be  at  issue,  upon  oath  thereof  being  made  be- 
fore any  judge  or  justice  of  the  court  wherein  the  cause  is  de- 
pending, such  judge  or  justice  is  hereby  empowered  to  take  the 
deposition  of  such  witness,  etc."     [Aik.  Dig.   126.] 

The  suggestion  on  which  the  deposition  read  on  the  trial, 
was  taken,  is  recognized  by  the  statute  as  authorizing  the  ta- 
king of  testimony  in  that  manner.  And  in  the  absence  of  any 
thing  appearing  lo  the  contrary,  we  must  intend,  that  every  es- 
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sential  to  the  regularity  of  the  deposition  was  observed.  This 
being  the  case,  is  the  mere  fact  that  the  witness  resided  within 
the  jurisdiciion  of  the  court,  at  the  lime  of  trial,  a  sufficient 
cause  for  the  exclusion  of  his  evidence?  Now,  this  may  be 
true,  and  the  same  reason  still  exist,  that  influenced  the  defend- 
ant in  taking  his  testimony.  It  is  not  necessary  that  a  witness 
should  actually  change  his  residence,  in  order  to  permit  his  de- 
position to  be  read.  The  act  cited,  contemplates  no  such  thing, 
it  merely  supposes  that  the  witness  is  under  the  necessity  of 
leaving  the  State,  not  that  he  is  to  remove  from  it  permanent- 
ly. Taking  this  view  as  correct,  is  it  not  obvious  that  a  person 
may  reside  at  one  place  and  be  at  another,  at  the  same  time. 
It  is  not  pretended  that  the  witness  was  actually  at  home,  with- 
in the  jurisdiciion  of  the  court;  if  such  proof  had  been  oflTered, 
the  case  vvould  have  been  diflerent,  as  it  is  declared  that  "all 
depositions  shall  be  considered  as  taken  de  bene  esse."  [Aik. 
Dig.    127.] 

In  respect  to  the  charge  to  the  jury,  it  seems  to  suppose  that 
every  formality,  essential  to  the  validity'-  of  the  deeds,  offered 
by  the  respective  parties,  had  been  observed  ;  and  the  only  in- 
quiry for  the  jury  was,  whether  they  were  not  fraudulent  for 
matter  extrinsic.  Both  deeds,  must,  in  the  aspect  in  which  they 
are  presented ,  be  regarded  as  operative  against  the  donor,  or  ven- 
dor, and  the  only  question  is,  which  is  entitled  to  a  preference 
as  between  the  parties  in  this  case.  Though  the  deed  to  the 
plaintiff  may  have  been  executed  with  a  fraudulent  intent,  still 
it  might  have  been  enforced  against  the  party  making  it.  The 
same  may  be  said  of  the  defendant's  deed — and  both  are  void, 
as  against  creditors  and  bona  fide  purchasers.  But  there  is  no 
law  which  invalidates  the  first,  in  favor  of  a  purchaser  coming 
afl^r  it,  who  cannot  show  his  purchase  to  have  been  made  in  good 
faith. 

A  fraudulent  deed  then,  being  valid  against  the  party  making 
it,  cannot  be  defeated  by  a  subsequent  vendee,  whose  purchase 
was  conceived  in  fraud.  All  title  having  passed  from  the  ven- 
dor by  the  first  deed,  he  had  none  to  transfer  by  the  second,  and 
consequently  the  second  vendee,  who  stands  in  the  same  predi- 
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oament  with  the  vendor,  cannot  successfully  resist  a  recovery. 
The  law,  however,  is  entirely  different,  if  the  second  purchaser 
can  show  that  the  transfer  under  which  he  claims,  was  made  for 
a  valuable  consideration,  and  in  good  faith.  Then  the  statute 
of  frauds,  which  avoids  every  gift,  grant,  or  conveyance  of  lands, 
tenements,  and  hereditaments,  goods,  or  chattels,  made  to  de- 
lay, hinder,  or  defraud  creditors,  or  purchases,  would  apply  with 
all  force.  But  a  purchaser  who  would  invoke  the  aid  of  this 
statute,  must  appear  to  be  such,  under  circumstances,  that  the 
law  will  recognize  the  validity  of  his  purchase.  (Aikin's  Dig. 
207.)  This  conclusion  is  sustained  by  the  opinion  of  this  court 
in  Rochelle  v.  Harrison.     (8  Porter's  Rep.  351.) 

The  view  taken  by  the  circuit  court  was  induced,  we  suppose, 
by  the  influence  which  the  maxim  in  pari  delicto  melior  est 
conditio  defendentis  was  supposed  to  exert.  That  maxim  is  con- 
fessedly salutary;  but  it  does  not  reach  to  a  case  like  the  present. 
— A  fraudulent  vendor,  we  have  seen,  cannot  avoid  his  own  act; 
and  if  it  were  allowable  for  him  to  do  it  indirectly  by  a  subse- 
quent conveyance,  equally  obnoxious  to  honesty,  it  would  only 
be  necessary  for  him  to  commit  one  act  of  fraud,  to  defeat  anoth- 
er. But  on  this  point,  it  is  sufficient  to  say,  that  the  plaintiff" 
is  entitled  to  recover,  as  against  one  showing  no  better  title  than 
himself — that  the  defendant  did  not  set  up  a  better  title,  and 
that  not  being  a  purchaser,  within  the  meaning  of  the  statute  of 
fraudS;  the  defendant  cannot  sucessfuUy  resist  a  recovery. 

The  consequence  is,  that  the  judge  of  the  circuit  court  etred 
in  his  charge  to  the  jury — and^the  judgment  is,  therefore,  re- 
versed and  the  cause  remanded. 
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li  In  an  action  brought  by  a  corporation,  it  is  not  necessary,  under  the  general  is- 
sue, to  prove  its  corporate  character. 

Error  to  the  Circuit  Court  of  Mobile. 

THIS  action  was  brought  by  the  defendant  in  error,  against 
the  plaintiffs  in  error,  as  the  acceptors  of  a  bill  of  exchange. 
Under  the  issue  joined ,  on  the  plea  of  non  assumpsit,  the  plain- 
tiff below  had  judgment. 

The  case  is  brought  here  by  writ  of  error  opon  a  bill  of  ex- 
ceptions taken  to  the  opinion  of  the  Court,  that  it  was  not  neces- 
sary for  the  plaintiff  below,  to  prove  the  corporate  character  of 
the  bank. 

Dunn,  for  plaintiff  in  error — cited  Lucas  v.  The  Bank  of 
Georgia;  2  Stewart  154:  2d  Lord  Raymond  1532,  8th  John's. 
Rep.  373:  14th  ibid.  416:  19th  ibid.  300:  7th  Wendell  541:  8th 
ibid.  480:  9th  Cowan  205:  4lh  Randolph  573:  2d  N.  H.  312: 
2d  Virg.  Cases,  297. 

Campbell,  contra — cited  1st  Strange  613:  1st  Bos.  &  Puller 
40:  12lh  Ser.  &  R.  294:  6ih  Ser.  &  R.  12:  1st  Porter  386: 
4th  ibid.  501:  1st  Mass.  452:  3d  Pickering  232:  5th  H.  &  J. 
489:  5th  Ohio  Rep.  286:  Wrighi's  Ohio  Rep.  13:  15th  Johns. 
208. 

ORiMOND,  J. — There  has  been  great  contrariety  of  decision, 
on  the  point  presented  in  this  case,  and  names  of  equal  weight, 
appear  to  be  arrayed  on  both  sides  of  the  question.  We  must, 
therefore,  decide  the  question  on  principle.  Applying  the  well 
established  rules  of  pleading  to  the  queslion,'there  would  not 
appear  to  be  much  difficulty  in  it.     There  is  no  rule  of  pleading 
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more  universal,  than  ihat,  by  pleading  to  the  merits,  the  defen- 
dant admits  the  capacity  of  the  plaintiff  to  sue;  and  no  reason  is 
perceived  why  a  corporation  should  be  placed  on  a  different 
footing  in  this  particular,  from  a  natural  person.  The  most  an- 
cient authorities  of  the  common  law  do  not  appear  to  recognize 
any  distinction.  Thus,  in  the  case  of  The  Blayor  and  Burgesses 
©f  Stafford  v.  Bolton,  (I  Bos.  4'  PuJ-  40:)  wherCjOn  a  trial,  on 
the  plea  of  not  guilty ^  the  court  had  directed  a  non-suit,  be- 
cause there  was  a  variance  between  the  style  of  the  corporation, 
ill  the  declaration,  and  the  charter  which  was  produced,  on  the 
trial:  on  a  motion  for  a  new  trial,  the  Court  of  Common  Pleas, 
set  aside  the  non-suit,  on  the  authority  of  Broke,  and  the  year 
books.  Chief  Justice  Eyre  says,  "If  it  cannot  be  denved,  that 
this  variance  might  have  teen  pleaded  in  abatement,  it  decides 
this  question.  The  arguments  on  the  part  of  the  defendant,  go 
to  show  that  it  ought  to  be  in  bar.  A  corporation  is  a  mere 
creature  of  the  crown,  having  no  existence,  but  whait  is  derived 
from  its  name.  On  strict  reasoning,  therefore,  I  should  be  in- 
clined to  think,  thatyif  a  corporation  sued  by  a  name  which  did 
not  belong  to  it,  it  would  be  as  nothing.  In  the  case  of  a  mistake 
m  the  name  or  description  of  an  existing  person,  having  a  right 
to  sue,  it  may  be  pleaded  in  abatement.  But  the  case  in  Broke, 
Misnomer  93,  seems  to  put  a  corporation  in  the  same  situation 
with  a  natural  person,  as  to  pleas  in  abatement,  where  it  is  said, 
Ml  an  action  by  a  corporation,  or  a  natural  body,  misnomer  of 
one  or  the  other,  goes  only  to  the  writ:  but  to  say  that  there  is 
no  such  person  in  rerum  natura,  or  no  such  body  politic,  thia 
is  in  bar;  for  if  he  be  misnamed,  he  may  have  a  new  writ  by  the 
right  name;  h\A  rf  there  be  no  such  body  politic,  or  such  person, 
then  he  cannot  have  an  action:  (22d  Ed.  4lh  C.  34.)  Here, 
there  was  a  corporation  of  nearly  the  same  name,  and  I  think, 
therefore,  on  authorities,  that  the  non-suit  was  erroneous:" 
Rooke,  Justice,  said  <'I  think  we  ought  not  to  be  more  strict, 
than  they  were  in  the  days  of  the  year  books."  See  also,  the 
notes  of  Sergeant  Williams,  to  the  case  of  Miller  v.  Spateman; 
(1  Saunders  517.) 
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From  this  authority,  therefore,  it  would  seem  that  if  there  be 
no  such  corporation,  the  defendant  should  plead  in  bar,  nui  iitl 
corporation;  or  if  there  be  a  variance  between  the  true  name  of 
the  corporation,  and  the  one  in  which  the  suit  is  brought,  that 
advantage  must  be  taken,  by  plea  in  abatement. 

The  authorUies  referred  to  by  the  plaintiff,  rest  for  support, 
principally  on  the  case  of  Henriques  v.  The  Dutch  West  India 
Company,  (2  Lord  Raymond  1532);  but  an  examination  of  that 
case  will  show,  that  the  point  was  not  decided.  It  was  a  writ  of 
error  from  the  common  pleas.  Two  errors  were  relied  on;  that 
there  was  no  sufficient  warrant  of  attorne}',  to  execute  a  bail 
bond,  upon  which  judgment  had  been  entered,  in  the  Common 
Pleas;  and  that  costs  were  improperly  rendered.  The  court  re- 
versed the  judgment  as  to  the  costs,  and  affirmed  it  as  to  the 
residue.  From  this  judgment  a  writ  of  error  was  prosecuted  to  the 
House  of  Lords,  where,  in  addition  to  the  errors  assigned  in  the 
King's  Bench,  it  was  insisted  that  no  recognizance  in  England, 
could  be  given  to  the  Dutch  West  India  Company;  for,  that  the 
law  of  England  would  not  take  notice  of  any  foreign  corpora- 
tion: nor  could  they  maintain  an  action  at  common  law,  in  their 
corporate  name;  but  must  sue,  if  at  all,  in  the  name  of  the  persons 
comprising  the  company.  To  this,  it  was  answered,  by  counsel, 
that  the  plaintiffs  were  estopped  by  their  recognizance,  to  say 
there  was  no  such  company;  and  where  an  action  is  brought  by 
a  corporation,  they  need  not  show  how  they  were  incorporated. 
But  upon  the  general  issue  pleaded  by  thk  defendants^  the 
plaintiffs  must  prove  they  are  a  corporajtion.  In  a  note  to 
the  case,  the  Reporter  says,  "and  upon  the  trial,  Lord  Chancel- 
lor King  told  me,  he  made  the  plaintiffs  give  in  evidence  the 
proper  instruments  whereby,  by  the  law  of  Holland,  they  were 
effectually  created  a  corporation  there."  The  judgment  of  the 
King's  Bench  was  affirmed. 

It  is  very  certain  that  the  point  under  discussion  did  not,  and 
could  not,  arise  in  judgment,  either  in  the  King's  Bench,  or 
House^of  Lords.  And  this  case  is  no  aulhoritity  in  support  of 
the  position  that  the  plaintiffs,  under  the  general  issue,   must 
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prove  their  corporate  character,  unless  it  can  be  considered  that 
the  stalements  of  counsel,  arguendo,  or  the  loose  note  of  the 
Reporter,  as  to  what  Lord  King  told  him  took  place  on  the  trial, 
in  the  Common  Pleas,  can  be  so  considered. 

On  reference  to  the  report  of  the  same  case  in  the  Common 
pleas,  (1  Strange  612)  it  does  not  appear  that  the  point  arose  in 
the  case.  We  are  not  informed  what  the  defendants'  pleas 
were.  The  action  was  on  a  covenant  to  pay  money  borrowed  of 
the  Company;  and  the  Report  says,  that  ''upon  the  trial  it  ap- 
peared, the  money  was  borrowed  at  Amsterdam,  in  Holland, 
and  by  the  covenant,  was  to  be  paid  in  Bank  there,  and  that 
this  company  had  never  sued  by  this  name  before,  or  even  had 
any  particular  name  given  them  by  any  act  of  the  States;  but 
upon  the  dissolution  of  an  old  West  India  Company,  it  was  de- 
clared, that  there  should  be  still  a  general  West  India  Company, 
the  members  of  which  should  be  privileged  to  trade  to  the  West 
Indies,  and  that  all  others  should  be  prohibited.  Two  points 
were  made;  1st.  Whether  these  articles  could  be  sued  in  Ens- 
land:  2d.  Whether  this  was  a  good  name  for  the  Company  to 
sue  by;  and  the  court  decided  in  favor  of  the  plaintiff,  on  both 
points.  We  are  not  informed  who  offered  the  testimony:  wheth- 
er the  plaintiff,  in  support,  or  the  defendant,  to  defeat  the  action. 
And  it  is  most  certain,  that  the  case  does  not  show  that  the  point 
arose  in  judgment.  Neither  are  the  authorities  of  those  courts 
who  have  held  such  proof  necessary,  always  consistent  with 
each  other.  In  8th  Johnson's  Rep.  373,  the  court,  in  a  brief 
note,  say  "the  rule  seems  to  be,  that  when  a  corporation  sues, 
they  must,  at  the  trial  under  the  general  issue,  prove  that  they 
are  a  corporation.''  Yet  we  find,  that  in  the  case  of  The  Over- 
seers of  the  Poor  v.  Whitman,  (15  Johns.  208)  the  same  court 
held,  that  "the  objection,  that  the  plaintiffs  had  noi  proved  that 
they  were  Overseers,  was  properly  overruled.  They  sue  in 
that  capacity,  and  are  described  as  such  in  the  proceedings;  and 
this  was  admitted  by  the  plea  of  the  general  issue."  And  in  the 
case  of  the  Bank  of  Auburn  v.  Aikin,  (ISlh  Johnson  137)  it  was 
held,  that  nul  liel  corporation^  was  a  good  plea  in  bar.     And 
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ajjain,  in  a  case  between  tlie  same  parties,  (ID  Jolins.  SOO)  the 
court  held,  it  was  not  a  good  piea,  on  the  ground,  that  matter 
could  not  be  pleaded,  which  the  plaintiff,  under  the  general  issue, 
was  bound  to  prove. 

It  may  be  added,  that  all  the  analogies  in  similar  cases,  are  in 
favor  of  the  view  taken  by  the  counsel  for  the  defendant  in 
error.  Thus,  an  administrator  is  not  required,  under  the  plea 
of  won  assumpsit,  to  prove  his  authority  to  sue:  (Worsham  v. 
Greer,  administrator,  4  Porter  441;  Williamson  Exrs,  1192; 
11  Mass.  313.)  So  the  right  to  sue,  in  the  courts  of  the  United 
States,  is  admitted  by  a  plea  to  the  merits;  (1  Peters'  Rep.  498.) 
And  upon  the  whole,  we  are  of  opinion,  that,  although  some 
courts  of  the  highest  authority  in  this  country  have  held  the 
doctrine  contended  for  by  the  plaintiff  in  error,  the  con- 
verse of  the  proposition  is  the  better  law;  bet'er  sustained  by 
authority;  more  consonant  to  the  philosophy  of  pleading,  and  up- 
held by  analogous  principles. 

In  the  case  of  Lucas  v.  The  Bank  of  Georgia,  (2  Stewart  150) 
this  court  remarked,  "it  was  certainly  a  part  of  the  proof  of  the 
plaintiff  below,  to  make  out  his  right  to  sue,  by  adducing  evi- 
dence as  to  a  corporate  character;"  but  the  question  before  the 
court,  was  not,  whether  the  plaintiff  must  make  such  proof;  but 
whether  the  proof  in  the  cause,  was  sufficient  to  establish  the 
corporate  character  of  the  plaintiff;  and  as  the  court  held  it  to 
be  sufficient,  the  other  question,  as  it  was  not  made  in  the  cjurt 
below,  and  not  presented  on  the  record,  did  not  arise.  We  do 
not  therefore,  consider  the  opinion  then  expressed,  to  be  the 
judgment  of  the  court;  and  binding  as  a  precedent. 

Our  conclusion  is,  that  there  is  no  error  in  the  judgment  of 
the  court  below,  and  it  is  therefore  affirmed. 
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HOLLOWAY   V.  LoWfi. 

1.  When  tlie  plaintiff  is  allowed  to  file  additional  counts  to  his  declaration,  after 
the  reversal  of  a  judgment  in  the  same  cause,  it  is  the  exercise  of  a  discretion, 
ary  power,  wliicli  is  not  the  subject  of  revision  in  an  Appellate  Court. 

2.  Whef>€ver  the  cause  of  action,  endorsed  on  the  writ,  is  a  written  instrument,  the 
plaintiff  is  authorised  to  declare  in  any  of  the  common  counts  under  which  the 
written  instrument  can  be  given  in  evidence. 

3.  When  the  parties  have  stipulated  the  amount  of  compensation  to  be  allowed  to 
the  plaintiff  for  conducting  a  law  suit,  and  the  agreement  is  void  for  champerty, 
<he  compensation  thus  stipulated  for,  ought  not  to  be  considered  by  the  jury  in 
estimating  the  value  of  the  services  actually  rendered. 

Writ  of  error  to  the  Circuit  Court  of  St.  Clair  County. 

A  previous  judgment  was  reversed  in  this  court  at  a  former 
term  [7  Porter  466]  and  the  case  was  remanded  for  further  pro- 
ceedings. 

After  the  reversal,  the  plaintiff  was  allowed  to  amend  his  de- 
claration, by  filing  two  additional  counts;  one  of  which  is  a 
general  indebitatus;  and  the  other,  a  quantutn  meruit^  for 
work  and  labor,  care  and  diligence,  bestowed  by  the  plainliilin 
conducting  a  suit  for  slander  at  the  instance  of  the  defendant. 
When  these  additional  counts  were  filed,  the  defendant  craved 
oyer  of  the  writ  and  its  endorsement,  and  demurred.  The  de- 
murrer was  overruled,  and  he  then  pleaded  non  assiunpsil;  on 
which  issue  the  case  was  tried,  and  a  verdict  found  and  judg- 
ment rendered  for  the  plaintiff. 

At  the  trial,  evidence  was  given  of  the  services  rendered  and 
of  their  value;  and  a  witness  stated  that  he  had  heard  the  defen- 
dant say  he  was  to  give  the  plaintiff  one  half  the  sum  recov- 
ered in  the  slander  suit.  The  sum  recovered  of  the  defen- 
dant in  the  slander  suit,  and  paid  by  him,  was  three  thousand 
dollars.     The  defendant  requested  the  Circuit  Court  to  instruct 
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the  jury,  "that  the  plaintiff  could  not  recover,  by  force  of  an 
an  agreement  to  pay  one  half  of  the  damages,  which  might  be 
recovered  by  the  defendant,  in  his  slander  suit;  and  that  such 
an  agreement  constituted  no  criterion  by  which  the  jury  could 
assess  the  damages."  Whereupon  the  Circuit  Court  after  re- 
ferring to  the  testimony  of  the  witness,  charged  the  jury,  "they 
could  not  make  the  one-half  the  damages,  testified  to  have  been 
agreed  to  be  paid  by  the  defendant  to  the  plaintiff,  the  criterion 
of  their  verdict — that  they  might  give  more  or  less — but  that  it 
was  a  datum  by  which  they  might  be  governed  in  estimating 
the  value  of  the  plaintiff's  services.  The  defendant  excepted 
to  this  charge.  Reassigns  for  error,  the  permitting  the  plaintiff 
to  file  the  additional  counts  to  the  declaration;  the  judgment  on 
the  demurrer,  and  the  charge  to  the  jury  above  recited. 

W.  K.  Baylor  for  the  plaintiff  in  error. 
Joshua  L.  Martin,  contra. 

GOLDTHWAITE,  J.— 1.  The  permission  given  to  the  plain- 
tiff, to  file  additional  counts,  was  a  matter  entirely  within  the 
discretion  of  the  Circuit  Court,  and  is  not  the  subject  of  re- 
vision in  an  appellate  court,  as  we  have  determined  in  several 
cases. 

2.  Neither  is  the  question  raised  on  the  demurrer,  available 
to  the  plaintiff  in  error.  The  common  counts  are  properly  ap- 
plicable to  all  cases  where  the  cause  of  action  grows  out  of 
a  written  instrument,  the  action  of  covenant  excepted;  and 
when  the  endorsement  of  the  writ  discloses  such  a  cause  of  ac- 
tion, the  plaintiff  is  authorised  to  declare  in  the  common  counts, 
if  he  cdn  give  the  written  instrument  in  evidence  under  them. 
An  endorsement  on  the  writ,  that  the  action  was  brought  to 
recover  so  much  money  paid;  or  for  so  much  due  on  an  account 
stated;  or  for  a  sum  due  for  work  and  labor,  would  not  inform 
the  defendant,  with  any  precision,  of  the  cause  of  action;  but 
the  endorsement  of  the  written  instrument,  out  of  which  the 
action  springs,  conveys  the  information  in  a  form  sufficiently 
precisej  and,  if  the  plaintiff  chooses^  he  may  afterwards  amplify 
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his  declaration,  so  as  to  avoid  the  consequences  of  a  misdescrip- 
tion of  the  instrument  sued  on,  or  any  defects  inherent  in  it. 

3.  The  instructions  given  to  the  jury,  in  our  opinion,  are 
not  warranted  by  the  law;  and  were  calculated  to  mislead  the 
jury  from  the  consideration  of  the  proper  evidence,  to  ascertain 
the  value  of  the  services  rendered  by  the  plaintiff. 

The  evidence  of  the  agreement  to  pay  one  half  the  amount 
recovered  in  the  slander  suit,  ought  not  to  have  had  any  influ- 
ence whatever,  with  the  jury,  and  was,  therefore,  improperly  ad- 
milted.  Such  an  agreement  was  declared  to  amount  to  champer- 
ty, when  this  case  was  formerly  before  this  court;  [7  Porter, 
488]  and  so  the  Circuit  Court  seems  to  have  considered  it  on 
this  trial.  This  being  the  effect  of  the  agreement,  it  was  in  no 
manner  operative.  The  compensation  due  to  the  plaintiff  for 
his  services  in  the  slander  suit,  ought  to  have  been  ascertained 
precisel}' ,  as  if  no  such  agreement  had  ever  existed.  It  was 
proper  to  show  to  what  extent  his  services  were  benficial  to  the 
defendant,  and  what  fees  were  customary  in  similar  cases.  In- 
stead, however,  of  leaving  the  law  to  the  jur}',  to  be  determined 
by  such  principles,  the  Circuit  Court,  in  effect,  informed  them 
that  the  illegal  agreement  was  a  circumstance  which  they  could 
consider,  and  which  might  aid  them  in  estimating  the  value  of 
the  services  rendered  by  the  plaintiff. 

If  the  evidence  given  to  the  jury  on  this  subject,  was  consider; 
ed  as  a  declaration  by  the  defendant  of  his  intention  to  give  the 
portion  of  the  damages  mentioned,  the  verdict  ought  not  to  have 
been  affected  by  such  an  intention;  for  it  is  plain  the  value  of 
the  plaintiff's  services  was  neither  increased,  or  diminished  by  it. 

For  the  error  in  this  charge  the  judgment  of  the  Circuit  Court 
is  reversed,  and  the  cause  remanded. 
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)..  It  is  permissible  to  show  by  oral  evidence  that  a  person  was  in  possession  of 
land;  but  the  title  cannot  be  proved  by  reputation. 

2.  Where  a  party  proposes  to  prove  several  facts,  some  of  which  are  admissible  and 
others  not,  the  Court  is  not  bound  to  distinguish  between  them,  but  may  over 
rule  the  entire  proposition. 

3.  A  naked  trust  will  not  exclude  a  man  from  giving  evidence ;  consequently, 
when  a  trustee  has  done  no  act  which  affirrtis  the  fairness  and  validity  of  the 
deed  of  trust,  he  may  be  e.xamined  to  show  it  fraudulent. 

4.  The  mere  possibility  that  a  trustee,  while  acting  as  such,  may  have  subjected 
himself  to  liability  for  a  breach  of  trust,  and  may,  therefore,  be  interested  to  de- 
feat the  deed,  will  not  make  him  an  incompetent  witness — the  interest  is  too  re- 
mote and  uncertain. 

5.  Where  a  recovery  is  had  against  a  sheriff,  upon  a  suggestion  that  he  had  failed 
to  collect  an  execution,  by  reason  of  the  want  of  due  diligence,  he  cannot  reim- 
burse  himself  by  a  suit  against  the  defendant  in  execution.  Therefore,  a  person 
having  a  lien  by  deed  of  trust,  upon  the  land  of  the  defendant  in  execution,  upon 
the  trial  of  the  suggestion,  may  be  examined,  to  show  that  it  was  subject  to  the 
execution — his  evidence,  instead  of  being  in  favor  of,  would  be  adverse  to  his 
interest;  inasmuch  as  a  verdict  would  not  relieve  the  land  from  a  liability  to  satis- 
fy the  plaintiff's  judgment. 

6.  If  a  witness  can  testify  to  the  payment  of  money  ftom  his  own  knowledge  of 
the  fact,  the  production  of  a  receipt  in  writing  (though  one  exist)  is  not  neces. 
sary. 

7.  An  attorney  with  a  mere  naked  power,  cannot  delegate  his  authority  to  another. 
But  where  it  is  indispensable  by  law,  in  order  to  accomplish  the  end ;  or  it 
is  the  ordinary  course  of  trade  ;  or  it  is  understood  by  the  parties  to  be  the  mode 
by  which  the  particular  business  would,  or  might  be  done,  the  authority  to  ap- 
point an  attorney  may  be  implied. 

8.  An  attorney  at  law,  in  virtue  of  his  ordinary  powers,  cannot  delegate  his  au- 
thority  to  another,  so  as  to  raise  a  privity  between  such  third  person  and  his  prin- 
cipal, or  to  confer  on  him  as  to  the  principal,  his  own  rights,  duties  and  obligations. 

9.  Where  the  grantor  in  a  deed  of  trust,  executed  for  the  purpose  of  securing  the 
cestui  que  trust  against  contingent  liabilities,  stipulated  in  the  deed,  that  the 
grantor  should  retain  the  possession  of  the  properly  conveyed,  until  a  liability 
was  incurred  ;  the  retention  of  possession,  is  no  evidence  of  fraud. 

10.  Where  it  is  stipulated  in  a  deed  of  trust,  that  the  money  unappropriated,  and 
properly  undisposed  of,  after  satisfying  the  purposes  of  the  deed,  should  be  paid 
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over  and  revert  to  the  grantor,  the  deed  is  not  thereby  made  void  ;  tor  the  gran- 
tor stipulates  for  nothing  more  than  what  the  law  would  have  given  him. 

THIS  was  a  proceeding  against  the  defendant,  as  the  sheriff 
of  St.  Clair.  The  plaintiff  suggested  to  the  circuit  court  of  that 
county,  that  an  execution  issued  on  a  judgment  of  that  court,  in 
his  favor,  for  the  sum  of  two  hundred  and  eighty  dollars  and 
sixty-two  cents,  besides  interest  and  cost,  was  placed  in  the  de- 
fendant's hands  to  make  the  money  thereon,  by  a  levy  on,  and 
sale  of,  the  goods  and  chattels,  lands  and  tenements,  of  Robert 
Lawson.  That  with  due  diligence  he  could  have  collected  the 
money  on  the  execution,  but  by  the  want  of  diligence,  he  had 
failed  to  collect  the  same.  Notice  of  the  suggestion  having  been 
served  on  the  defendant,  it  was  submitted  to  a  jury  to  inquire 
into  the  alleged  default. 

Gn  the  trial,  a  bill  of  exceptions  was  sealed,  by  the  presiding 
judge,  which  embodies  much,  if  not  all  the  testincony  in  the 
ease,  but  as  the  assignments  of  error  refer  only  to  parts,  and  not 
the  entire  bill,  we  deem  it  proper  to  slate  only  so  much  as  may 
be  necessary  to  a  correct  understanding  of  the  questions  of  law 
here  examined. 

The  plaintiff  read  to  the  jury,  without  objection,  the  execu- 
tion described  in  his  suggestion,  and  also  an  execution  issuing 
from  the  same  court  in  favor  of  King  &  Johnson  against  Robert 
Lawson,  both  of  which,  it  appeared  from  endorsement  thereon, 
"were  in  the  defendant's  hands  as  sheriff  of  St.  Clair,  at  the  same 
time,  and  were  returned,  each,  as  follows — "no  goods  or  chat- 
tels of  defendant's  found  in  my  county,  whereof  the  sum  men- 
tioned in  this^. y«.  could  be  made.,  or  any  part  thereof;  22nd 
March,  1S36."  The  plaintiff  then  offered  to  prove  that  the  de- 
fendant in  the  execution  read,  was  in  the  possession,  and  reputed 
the  owner  of  the  nineteenth  section  of  land,  in  township  eighteen, 
range  three,  east,  (situate  in  the  county  of  St.  Clair,)  at  the 
time  the  sheriff  had  the  execution  in  his  hands,  which  evidence 
heing  rejected,  the  plaintiff  excepted. 

It  was  in  proof  that  the  defendant  in  the  executions  had,  pre- 
▼ious  t©  the  recovery  of  judgment  against  him,   conveyed  to 
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Jno.  F.  Dill,  in  trusty  the  nineteenth  section,  in  township  eigh- 
teen, and  range  three,  east,  above  referred  to,  together  with 
other  property,  to  secure  to  Joel  Chandler,  the  amount  of  a  pro- 
missory note,  made  payable  to  him  by  the  grantor,  and  to  en- 
demnify  Chandler  and  one  Philip  Coleman,  against  the  conse- 
quences of  liabilities  incurred,  and  likely  to  be  incurred  by  them, 
as  his  sureties.  The  plaintiff,  by  his  counsel,  then  introduced 
Dill,  to  prove  that,  as  trustee,  he  had,  at  the  instance  of  Chand- 
ler, advertised  the  trust  property  twelve  months  before  the  sale 
— that  previous  to  the  sale,  he  had  been  removed  by  order  of 
court,  and  had  no  other  agency  in  the  execution  of  the  trust. 
The  plaintiff's  counsel,  also  proposed  to  prove  By  the  same  wit- 
ness, that,  at  and  before  the  execution  of  the  deed  of  trust, 
facts  and  circumstances  existed,  tending  to  show  that  the  same  was 
fraudulent,  which  the  court  ruled  to  be  inadmissible,  inasmuch 
as  the  witness  had  been  the  trustee  in  the  deed,  but  held  that  the 
witness  might  testify  as  to  any  matter  unconnected  with  the 
creation  of  the  deed.     Whereupon  the  plaintiff  excepted,  etc. 

The  defendant's  counsel  then  introduced  Joel  Chandler,  one 
of  the  cestnis  que  trust  in  the  deed,  from  Lawson  to  Dill,  and 
proved  by  him,  that  he  (the  witness)  had  paid  a  large  amount  of 
money,  in  consequence  of  his  suretyship,  as  therein  provided 
for.  To  the  admission  of  this  testimony,  the  plaintiff  objected, 
but  his  objection  was  overruled  by  the  court,  and  he  thereupon 
excepted.  The  witness  further  stated,  that  Lawson  had,  at  one 
time,  paid  him  fourteen  hundred  dollars,  that  he  (the  witness) 
had  paid  all  the  demands  mentioned  in  the  deed,  after  judg- 
ment, and  had  taken  receipts  of  the  plaintiff's  attorney's  and 
other  officers  of  court  :  whereupon  the  plaintiff  again  objected 
to  the  testimony  of  the  witness,  and  the  court  ruled  that  he  could 
not  testify  as  to  monies  paid  where  receipts  had  been  taken,  with- 
out their  production.     To  which  the  plaintiff  excepted,  etc. 

It  was  in  proof,  from  the  endorsement  of  the  defendant,  (as 
sheriff)  on  the  execution,  that  it  was  levied  on  the  section  of 
land  above  described.  As  an  excuse  for  the  omission  to  sell 
under  the  levy,  the  defendant  introduced  a  witness,  who  deposed 
that  William  H.  Estill,  was  the  agent  of  the  plaintiff 's  attorney, 
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and  as  such,  had  agreed  to  postpone  the  sale  and  to  give  the  de- 
fendant an  indemnifying  hond,  at  or  before  the  next  sale  day. 
At  which  time  John  Doer,  the  plaintiff's  agent,  applied  in  that 
character,  and  requested  him  to  sell  the  land  levied  on,  but  the 
defendant  refused  to  sell  unless  he  was  indemnified  j  which  the 
agent  refused  to  do. 

The  plaintiff  then  moved  the  court  to  instruct  the  jury  that, 
no  agreement  made  with  the  agent  of  the  plaintiff's  attorney, 
was  obligatory  on  him,  and  that  if  such  an  agreement  was  made 
by  Estill  with  the  defendant,  it  was  nudum  "pactum  and  the 
sheriff  had  no  right  to  demand  an  indemnifying  bond  before  he 
would  sell  the  land  of  Lawson  under  the  levy.  Which  instruc- 
tion the  court  refused  to  give  ;  but  charged  the  jury,  that  al- 
though the  law  did  not  allow  the  sheriff  to  require  an  indemni- 
fying bond,  yet  if  Estill  had  made  an  agreement  within  the  scope 
of  his  authority  as  agent  with  the  defendant  to  give  such  a  bond, 
and  there  was  a  failure  to  comply,  the  defendant  might  have  re- 
garded it  as  an  abandonment  of  his  intention  to  sell,  until  the 
sheriff  should  be  notified  of  the  determination  of  the  plaintiff 
to  insist  upon  a  sale  without  a  bond  being  first  executed. 

The  court  was  also  asked  to  instruct  the  jury  that,  the  reten- 
tion of  the  possession,  and  use  of  ihe  property  conveyed  in  the 
deed  of  trust,  for  an  indefinite  period,  and  the  length  of  time 
stipulated  for  the  advertisement  of  the  time  and  place  of  sale, 
were  badges  of  fraud.  Whereupon  the  court  charged  the  jury, 
that  they  might  consider  these  circumstances  as  evidence  of 
fraud,  and  that  they  should  find  for  the  plaintiff,  unless  from  the 
entire  testimony  in  the  cause  they  were  satisfied  of  the  fairness 
of  the  transaction — but  Ihey  should  look  to  all  the  facts  and  cir- 
cumstances from  which  fraud  might  or  might  not,  be  intended, 
and  not  to  the  particular  objections  taken  by  the  plaintiflf. 

Further: — the  plaintiff  moved  the  court  to  instruct  the  jury, 
that  inasmuch  as  Lawson  had  reserved  to  himself  a  maintenance 
or  other  interest  in  the  property  convej'ed,  the  deed  was  void, 
per  se  ;  which  instruction  was  refused  by  the  court.  The  plain- 
tjflf  thereupon  excepted  to  the  several  inslructions  given,  as  well 
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as  those  refused,  and  a  judgment  being  rendered  upon  verdict 
against  him,  the  plaintiflT  has  prosecuted  a  writ  of  error  to  this 
court. 

Baylor,  for  the  plaintiff". 
McClung,  for  the  defendant. 

COLLIER,  C.  J.— The  plaintiff  insists  that  the  judgment  of 
the  circuit  court  is  erroneous.  First — Because  that  court  re- 
fused to  permit  John  F.  Dill,  a  witness  introduced  by  him,  (the 
plaintiff)  to  testify  as  to  the  several  matters,  which  it  was  pro- 
posed to  prove  by  him.  Second — Because  Joel  Chandler,  a 
witness  for  the  defendant,  was  permitted  to  depose  in  a  manner, 
and  to  facts  wholly  inadmissible.  Third — Because  the  court 
refused  to  charge  the  juiy  that  the  agreement  made  by  the  agent 
of  the  plaintiff's  attorney,  with  the  defendant,  was  void. 
Fourth — Because  the  court  erred  in  the  several  instructions 
given,  as  well  as  in  refusing  those  asked. 

First — In  the  case  of  Rhea,  Conner  &  Co.  v.  Hughes,  at  the 
present  term,  it  was  held  that  the  occupancy  of  land,  merely  by 
the  permission  of  the  proprietor,  where  the  occupant  could  not 
be  regarded  as  having  any  interest  in,  or  right  to  the  same,  did 
not  subject  the  possession  to  levy  and  sale  for  the  payment  of 
the  debts  of  the  latter.  In  that  case,  the  occupant  was  in  pos- 
session of  a  portion  of  the  public  lands,  by  the  tacit  acquiescence 
of  the  federal  government,  and  the  question  was,  whether  he  had 
such  an  interest  as  could  be  sold  under  legal  process.  The  court 
determined  that  he  had  not  ;  but  cite  without  disapprobation, 
Jackson  v.  Parker,  (9  Cow.  Rep.  73,)  in  which  it  was  adjudged, 
that  possession  is  an  interest  in  land,  which  is  bound  by  a  judg- 
ment and  may  be  sold  under  execution.  That  possession  is  such 
an  interest  in  land  as  may  be  sold  under  execution,  as  a  general 
principle,  seems  to  us  to  rest  upon  the  soundest  reasoning.  The 
intendment  from  the  fact  of  possession  is,  that  the  occupant  has 
an  interest  of  some  value,  and  if  tiie  intendment  is  unauthorized 
in  point  of  fact,  it  devolves  upon  him  who  maintains  the  nega- 
tive, to  show  the  true  state  of  the  facts.     In  the  case  at  bar,   it 
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was  not  attempted  on  the  part  of  the  defendant,  to  introduce 
evidence  explanatory  of  the  character  of  Lawson's  possession; 
and  the  testimony  of  Dill,  if  confined  to  the  fact  of  possession 
would  have  been  clearly  admissible.  But  the  proposition  of  the 
plaintiff  to  the  ciicuit  court,  was  not  merely  to  prove  Lawson's 
possession  by  that  witness,  but  also  to  show  by  reputation,  that 
he  was  the  owner  of  the  land.  This  was  not  permissible  ;  title 
to  real  estate  in  this  country,  exists  not  in  the  memory  of  wit- 
nesses alone,  but  is  evidenced  by  writing,  which  must  be  pro- 
duced, or  the  necessary  foundation  laid,  before  parol  evidence  of 
its  contents,  can  be  received.  Here  no  foundation  was  laid  for 
the  introduction  of  secondary  proof, — no  efTort  seems  to  have 
been  made  to  obtain  title  papers,  and  there  is  no  pretence  that 
they  were  lost.  It  then  follows  that  the  court  rightfully  reject- 
ed the  testimony  of  Dill,  so  far  as  it  related  to  the  title  of  Law- 
son  to  the  land.  It  has  been  repeatedly  adjudged  by  this  court, 
that  where  a  party  proposes  at  the  same  instant  of  time  to  prove 
several  facts,  some  of  which  are  admissible,  and  some  are  not* 
the  court  is  not  bound  to  distinguish  between  them,  but  may 
overrule  the  entire  proposition.  The  bill  of  exceptions  in  the 
present  case,  shows  an  offer  to  prove  as  we  have  seen,  two  dis- 
tinct matters,  viz  :  the  possession  of  Lawson,  and  his  title — the 
first  of  which  was  admissible,  yet  being  conjoined  with  the  se- 
cond, which  was  not,  the  refusal  of  the  court  to  receive  the 
testimony,  is  no  ground  of  error. 

But  the  circuit  court  refused  to  allow  Dill  to  give  evidence 
tending  to  show  that  a  deed  executed  by  Lawson  to  the  witness, 
(of  the  land  levied  on,)  in  trust,  for  Chandler  and  Coleman, 
was  fraudulent,  unless  the  disclosure  of  the  witness,  should  re- 
late to  matters  wholly  unconnected  with  the  creation  of  the 
deed. 

Thie  decision,  by  which  the  testimony  of  Dill  was  excluded, 
must  have  been  founded  on  one  of  three  grounds,  viz  : — 1.  on 
the  confidenlal  relationship,  which  existed  between  Dill  as  trus- 
tee, Lawson  as  grantor,  and  Chandler  and  Coleman  as  cesttds 
que  trust.  2.  Because  the  witness  was  a  party  in  the  creation 
«f  the  deed  J  or  3.  Because  he  njay  have  been  interested  in  avoid- 
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ing  the  deed,  as  he  would,  Ihereby,  relieve  himself  from  all  lia- 
bility for  a  breach  of  trust- 

1.  The  first  ground  is  not  well  founded  in  law  :  confidential 
communications  between  an  attorney,  solicitor,  or  counsel  and  a 
client,  or  one  who  advises  with  either  of  them,  upon  profession- 
al business,  are  not  to  be  revealed  at  any  period  of  time.  But 
this  privilege  does  not  apply  to  the  cases  mentioned,  where  the 
attornej',  solicitor,  or  counsel,  knew  the  fact  sought  to  be  elicited 
before  he  was  addressed  in  his  professional  character  ;  or  where 
he  has  made  hi.Tiself  a  party  to  the  transaction  ;  or  where  he  is 
questioned  to  a  collateral  fact,  within  his  own  knowledge,  or  to 
a  fact  which  he  might  have  known,  without  being  entrusted  as 
attorney  in  the  cause.  But  it  is  needless  to  consider  exceptions 
to  the  rule  we  have  stated,  since  the  rule  itself,  can  have  no  ap- 
plication in  the  present  case.  (See  Wilson  v.  Rostall,  4  T.  R. 
759,)  in  which  Mr.  Justice  Buller  limits  it  to  attorneys,  solici- 
tors and  counsel,  and  regrets  that  it  had  not  been  extended  to 
medical  gentlemen,  (Peake,  N.  P.  C.  77) 

2.  It  has  been  held,  that  a  party  cannot  be  heard  to  avoid  a 
deed  ab  initio^  by  which  he  has  granted  and  conveyed,  or  pro- 
fesses to  grant  or  convey  propert}'.  The  operative  words  of  ihe 
deed  ii»ply  a  warranty,  and  a  covenant  for  quiet  enjoyment,  on 
the  part  of  the  grantor,  and  therefore,  he  cannot  be  examined  as 
a  witness,  to  overturn  and  invalidate  the  title  granted  by  the 
deed:  (Marr  v.  Ward;  2  Atk.  Rep.  228:  2  Bla.  Com.  295: 
Plowd.  Rep.  434:  1  Co.  Rep.  176:  8  Co.  Rep.  15S.  But  this 
principle  is  not  applicable  to  a  mere  trustee,  who  does  not  un- 
dertake to  convey,  but  receives  a  legal  title  from  the  grantor, 
that  he  may  execute  the  trust  created  by  the  deed.  It  is  not  in 
general,  indispensible  to  the  right  of  the  trustee  to  act,  that  he 
should  join  in  the  deed.  If  he  were  lo  assume  the  execution  of  the 
trust,  he  would  be  liable  for  a  breach  of  duty,  to  the  same  extent, 
as  if  he  had  executed  the  deed.  It  is  however,  usual,  and  the 
better  course,  for  the  trustee,  to  join  in  the  deed,  as  written 
proof  is  thus  afforded,  of  the  extent  of  his  undertaking;  but  the 
bare  fact  of  his  doing  so  does  not  estop  him,  in  a  case  in  which 
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he  has  no  interest,  from  giving  evidence  of  facts,  either  fo  sus- 
tain, or  defeat  the  deed.  A  naked  trust,  shall  not  exclude  a  man 
from  being  a  witness.  (Willis  on  Trustees  227;  and  cases  cited: 
10  Law.  Lib.)  If  he  were  a  party  to  the  suit  at  law,  the  law 
would  be  otherwise;  but  in  equity,  he  might  even  then  be  ex- 
amined as  a  witness  by  leave  of  the  court,  which  is  granted  in 
such  cases,  as  a  matter  of  course.  (See  Man  v.  Ward,  2  Atk. 
Rep.  228.)  In  the  case^before  us,  the  trustee  did  no  act,  which 
affirmed  the  fairness  and  validity  of  the  deed  from  Lawson  to 
himself,  and  consequent]}'  is  not  precluded  from  showing  it  to 
be  fraudulent. 

3.  In  order  to  disqualify  a  witness  on  the  ground  of  interest^ 
it  must  appear  that  he  had  a  legal  and  fixed  interest.  (Stockham 
V.  Jones  and  others;  10  Johns.  Rep.  21.)  To  show  a  witness  in- 
terested, it  is  necessary  to  prove,  that  he  must  derive  a  certain 
benefit  from  the  determination  of  the  cause,  one  way  or  the  oth- 
er. A  remote  or  contingent  interest,  affects  his  credit  only. 
(Falls  &  Smith  v.  Belknap;  1  Johns.  Rep.  491:  Peterson  v.  Wil- 
ling, et  al;  3  Ball.  Rep.  508:  Phelps  v.  Hall;  2  Tyler's  Rep. 
399.)  In  Carter  v.  Pearce,  (I  Term.  Rep.  163,)  it  was  held 
that  the  bare  possibility  of  an  action  being  brought  against  the 
witness  is  no  objection  to  his  competency.  To  the  same  effect, 
is  Stewart  v.  Kip.  [5  Johns.  Rep.  256.]  And  Phillips,  in  his 
treatise  on  evidence,  [1  vol.  40]  remarks,  "it  may  be  laid  down 
as  a  general  rule,  that  executors  in  trust,  trustees,  and  agent?, 
are  not  incompetent,  merely  on  the  ground  of  their  liability  to 
action.*'  See,  also  Goss  v.  Tracy  [I  P.  Wm's.  Rep.  2S7:] 
Goodtitle  V.  Fowler  [1  Doug.  Rep.  140:]  Betterson  v.  Brom- 
ley [12  East.  Rep.  250  ]  From  this  view,  it  results,  that  the 
possibility  that  Dill  may,  while  acting  as  a  trustee,  have  subjec- 
ted himself  to  liability  for  a  breach  of  trust,  and  may,  therefore^ 
be  interested  to  defeat  the  deed,  will  not  make  him  an  incompe- 
tent witness.     The  interest  is  too  remote,  and  uncertain. 

Neither  of  the  grounds  then,  which  we  suppose  to  have  in- 
fluenced the  Circuit  Court  in  rejecting  the  testimony  of  Dill^ 
sustain  its  decision,  and  consequently,  it  is  erroneous. 
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We  are  aware  that  the  case  of  VVilson  v.  W^ilson,  [1  Dess. 
Rep.  230.]  is  adverse  to  the  conclusion  we  have  attained;  but  our 
best  reflections  satisfy  us,  that,  that  case  is  not  defensible  in  prin- 
ciple; and  examination  has  shown  us,  that  it  is  not  sustained  by 
the  authorities  cited  to  support  it. 

Second:  Chandler  was  certainly  a  competent  witness  for  the 
defendant,  to  show  that  Lawson  had  no  title  to  the  land  levied 
on:  he  could  not  be  prejudiced,  or  benefitted,  by  any  verdict  the 
jur}'  might  have  rendered.  If  the  plaintiff  fail  to  recover  of  the 
defendant,  he  may,  notwithstanding,  subject  the  land  to  his  ex- 
ecution, if  the  transfer  by  Lawson  was  fraudulent.  And  if  the 
defendant  be  charged  with  the  payment  of  the  plaintiff's  execu- 
tion, he  cannot  reimburse  himself  by  a  sale  of  the  land;  for,  by 
a  recovery  against  him,  the  judgment  will  be  satisfied;  and  no 
execution  can  issue  thereupon,  at  his  instance:  Nor  could  he  re- 
cover in  an  action  iot  money  paid,  laid  out^  and  expended;  the 
circumstances  under.which  his  liability  as  sheriff  would  be  incur- 
red, and  the  payment  made,  not  being  such,  as  to  imply  a  pro- 
mise of  re-paj'ment.  [2  Starkie  92-'3-'9:  Weakley  v.  Brahan 
&Atwood;  2  Stewart's  Rep.  500) 

In  the  bill  of  exceptions  it  is  stated,  that  the  court  ruled,  that 
Chandler  could  not  testify  as  to  moneys  paid,  where  receipts 
had  been  taken,  without  producing  them;  but  that  it  was  not  ne- 
cessary to  produce  the  judgments  he  had  satisfied.  Whereupon, 
the  judgments  in  favor  of  Barr,  Auchincloss&  Co.  and  Parkman, 
were  shown,  together. with  the  attorneys  receipts  for  the  same, 
amounting  to  one  thousand  four  hundred  and  thirty  and  eighty- 
eight  hundredth  dollars;  to  which  opinion  of  the  Court,  the 
plaintiff  excepted.  If  a  witness  can  testify  to  the  payment  of 
money  Jrom  his  own  knowledge  of  the  fact,  the  production  of 
a  receipt,  has  been  held  not  to  be  necessary:  (Adm'rs  of  Wig- 
gins v.  Adm'rs  of  Prj'or;  3  Porter's  Rep.  430.)  It  is  needless  to 
inquire  whether  the  Court  erred  in  determining  it  was  not  ne- 
cessary Jto  produce  thejudgment,  inasmuch,  as  the  defendant  did 
not  avail  himself  of  the  decision,  but  brought  thejudgment  into 
court  as  evidence. 

33 
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Third:  One  who  has  a  bare  authority  from  another,  to  do  an 
act,  must  execute  it  himself,  and  cannot  delegate  his  authority  to 
another;  for  being  a  confidence,  or  trust,  reposed  in  him  personal- 
ly, it  cannot  be  assigned  to  a  stranger,  whose  ability  and  integ- 
rity might  not  be  known  to  the  principal:  or,  if  known,  might 
not  be  selected  by  him,  for  such  a  purpose.  But  there  are  cases 
in  which  the  authority  may  be  implied;  as  where  it  is  indispen- 
sable, by  law,  in  order  to  accomplish  the  end;  or  it  is  the 
ordinary  custom  of  trade;  or  it  is  understood  by  the  parties  to  be 
the  mode  in  which  the  particular  business  would,  or  might  be 
done.  (Story  on  Agency,  14,  16.)  Taking  the  law  to  be  as  we 
have  stated,  and  it  follows,  that  an  attorney  at  law,  in  virtue  of 
his  ordinary  powers^  cannot  delegate  his  authority  to  another, 
so  as  to  raise  a  privity  between  such  third  person,  and  his  princi- 
pal; or  to  confer  on  him,  as  to  the  principal,  his  own  rights,  du- 
ties and  obligations.  And  if  there  was  any  thing  in  the  nature 
of  the  employment,  from  which  a  delegalfon  of  authority  might 
be  implied;  or  to  show  that  it  was  contemplated  by  the  parties, 
it  should  have  been  shown  by  proof.  In  the  absence  of  such 
evidence,  it  is  clear,  that  the  agreement  of  the  agent  of  the  plain- 
tiflT's  attorney,  could  not  bind  the  plaintiff:  and  the  court  should 
have  instructed  the  jury  that  it  was  void. 

Fourth:  In  refusing  the  instructions  asked,  and  in  giving  those 
excepted  to,  we  are  of  opinion  that  there  is  no  error.  The  re- 
tention by  Lawson,  of  the  possession  of  the  property  conveyed 
by  the  deed  to  Dill,  was  not  the  slightest  evidence  of  fraud.  It 
was,  in  fact,  stipulated  by  the  deed,  and  was  entirely  in  harmony 
with  its  terms.  At  the  time  the  deed  was  executed,  the  note 
of  Lawson  to  Chandler,  had  not  become  due,  and  the  cestuVs  que 
trust,  had  not  been  required  to  pay  lor  Lawson,  any  thing  on 
account  of  their  suretyship;  and  it  was  entirely  proper,  that  the 
grantor,  should  have  been  permitted  to  retain  the  possession  of  the 
property  conveyed,  until  he  was  in  default,  or  the  cestui's  que 
trust  were  l\ke\y  to  injured.  The  instruction  asked  for,  which 
supposes,  that  Lawson  reserved  to  himself  a  maintenance,  or  other 
interest  out  of  the  property  conveyed,  was  founded  upon  a  mis- 
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conception  oC  the  deed.  He  reserved  nolhing  but  what  the  law 
would  have  given  him;  viz:  so  much  of  the  money,  or  property, 
as  might  have  been  left,  after  satisfying  the  purposes  of  the  deed. 
But  for  the  reasons  already  stated,  under  the  first  and  third 
grounds  taken  by  the  plaintiff,  the  judgment  of  the  Circuit  Court 
is  reversed,  and  the  case  remanded. 


n~'^""^  Harris  v.  Davis. 

1.  Where  the  wife  of  D.  filed  a  bill  in  Chancery  for  divorce  and  alimony,  on  the 
ground  among  others,  that  the  husband  was  a  lunatic;  and  the  Chancellor  mada 
an  order,  allowing  a  thousand  dollars  per  annum,  for  the  support  and  mainte- 
nance of  herself  and  children;  the  husband  being  afterwards  restored  to  sanity, 
and  the  bill  dismissed,  held,  that  an  action  of  assumpsit  would  lie  against  the 
husband,  to  recover  a  sum  of  money,  due  for  the  tuition  of  the  children,  on  a 
contract  made  by  the  wife,  pending  the  bill  in  Chancery. 

Error  to  the  Circuit  Court  of  Franklin  county. 

THIS  action  of  assumpsit  was  brought  in  the  court  below,  by 
the  present  plaintiff,  against  the  present  defendant,  in  which  the 
defendant  had  judgment.  The  following  facts  were  admitted 
on  the  trial  of  the  cause:  That  the  account  which  was  for  the 
boarding  and  tuition  of  the  defendant's  children  was  correct; 
that  the  wife  of  the  defendant,  sometime  during  the  year,  1837) 
filed  a  bill  in  Chancery  against  her  husband  (the  defendant,)  for 
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divorce  and  separate  maintenance;  alleging  that  her  husband 
treated  her  with  cruelty,  and  was  a  non  compos  mentis,  and  in- 
competent to  take  charge  of  her  children,  and  prayed  that  the 
guardianship  of  her  children,  (for  whose  boarding  and  tuition 
ihis  suit  is  brought,)  might  be  given  to  her,  on  the  ground  that 
the  defendant  was  incompetent  to  the  charge;  and  that  an  allow- 
ance be  made  for  their  maintenance:  That  the  Chancery  Court, 
by  an  order  in  the  chancery  suit,  made  an  allowance  to  the  wife, 
of  a  thousand  dollars  per  annum,  until  the  final  hearing  of  the 
cause;  for  the  maintenance  of  herself  and  her  children,  above  al- 
luded to:  That  in  accordance  with  this  decree,  the  defendant's 
ivife  lived  separate  and  apart  from  him,  with  her  children;  and 
during  the  time,  contracted  the  account  sued  for.  An  execution 
issued  for  the  separate  allowance  to  the  wife,  but  was  not  col- 
lected, because  the  defendant  and  his  wife  came  into  court,  and 
dismissed  the  bill,  for  divorce  and  separate  maintenance. 

Upon  these  facts,  the  plaintiff's  counsel  moved  the  court  to 
charge  the  jury,  that  the  defendant  was  liable  to  the  plaintiff,  for 
the  amount  of  the  account  thus  contracted;  which  charge  the 
court  refused,  and  charged  the  jury,  that,  if  the  account  sued  on, 
was  contracted  by  the  wife,  after  the  allowance  made  by  the 
Chancellor,  and  between  that  time,  and  the  time  ihat  the  defen- 
dant and  his  wife  lived  together  again,  that  the  husband  was 
not  liable  for  the  amount  of  the  account. 

To  the  refusal  to  charge,  and  to  the  charge  as  given,  the  plain- 
fiff  excepted,  and  now  assigns  the  same  as  error. 

NooE,  for  the  plaintiff  in  error. 

ORMOND,  J. — This  case  is  distinguishable  from  the  case  of 
Westmoreland  v.  Davis,  decided  at  the  present  term  of  this 
Court,  in  this,  that  if  the  plaintiff  cannot  maintain  this  action,  he 
is  without  remedy;  as  it  is  very  certain,  that  an  action  will  not 
lie  against  the  wife  of  the  defendant,  after  the  restoration  of  the 
husband  to  sanity,  and  the  consequent  dismissal  of  the  bill  for  a 
separate  main tena nee. 
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There  is,  however,  a  clear  moral  obligati on,  on  the  part  c  f  the 
defendant,  to  pay  for  the  boarding  and  tuition  of  his  children; 
and  such  being  the  case,  he  would  be  liable,  on  an  express  pro- 
mise, to  pay  the  debt,  in  a  court  of  law;  and  it  would  seem  to 
follow,  that  as  in  equity  and  good  conscience,  he  ought  to  pay 
a  debt  incurred  for  his  benefit,  under  the  sanction  of  an  order  of 
the  Court  of  Chancery,  that  Chancery  would  enforce  its  per- 
formance. Such  being  the  case,  I  think  this  action,  which  is  in 
the  nature,  in  many  respects  of  a  suit  in  equity,  may  be  main- 
tained, from  the  necessity  of  the  case;  as  otherwise,  there  would 
be  a  failure  of  justice,  which  would  be  a  reproach  to  our  law. 
No  good  reason  can  be  assigned  for  turning  the  plaintiff  round  to 
file  a  bill  in  Equity,  where  the  rule  of  decision,  and  the  reason 
for  granting  the  relief,  must  be  the  same,  as  in  the  action  of  as* 
sumpsit. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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1.  In  summary  proceedings,  under  the  act  of  1826,  [Aikins'  Digest,  174,  §  7Gj 
against  the  securities  of  a  sheriff,  the  sheriff  is  a  necessary  party;  and  unless  the 
notice  is  given  to  him,  no  judgment  on  motion,  can  be  had  against  the  securities. 

Writ  of  error  to  the  Circuit  Court  of  Walker  County. 

MOTION  for  judgment  against  the  defendants,  as  the  securi- 
ties of  Hudson,  late  sheriff  of  Walker  county,  for  the  amount 
of  an  execution  collected  by  the  sheriff,  and  not  paid  to  the 
plaintiff.  The  notice  alleges,  that  diligent  search  had  been  made 
to  find  the  sheriff,  in  order  to  demand  payment  of  the  sum  col- 
lected by  him,  but  he  could  not  be  found;  and  the  plaintiff  then 
avers  his  readiness  to  prove  that  the  sheriff  has  fled  from  the 
country. 

The  defendants  demurred  to  the  statement  made  by  the  plain- 
tiff, and  the  Circuit  Court  gave  judgment  sustaining  the  demur- 
rer. This  judgment  is  assigned  as  error,  and  the  only  question 
made,  is,  whether  the  plaintiff  can  have  a  summary  judgment 
against  the  securities  of  a  sheriff  when  the  principal  is  not  a 
party. 

KiCE,  for  defendant  in  error. 

GOLDTHWAITE,  J.— The  proceedings  in  this  case  are  com- 
menced under  the  1st  section  of  the  act  of  1826,  [Aikin's  Dig. 
174,  §  75]  but  cannot  be  supported,  because  the  sheriff  himself 
is  not  a  party,  or  served  with  notice.  The  act  provides  that 
notice  shall  be  given  to  the  sherifi",  and  judgment  may  then  be 
rendered  against  the  sheriff  and  his  security,  or  any,  or  either  of 
them.  The  fact,  that  the  sheriff  has  fled  froni  the  State,  and  be- 
yond the  reach  of  process,  will  not  authorise  the  Court  to  pro- 
ceed in  a  summary  way  against  his   securities.     It  is  possible 
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that  the  plaintiff  has  no  other  remedy  than  a  suit  on  the  bond, 
under  the  circumstances  disclosed,  in  which  the  averment,  that 
the  sheriff  has  fled,  may  be  a  sufficient  reason  to  excuse  the 
omission  of  a  special  demand  for  the  money  collected.  We 
are  not,  however,  authorized  to  extend  the  statute  by  construc- 
tion, to  cover  a  case  evidently  not  within  its  provisions. 

It  has  never  been  supposed,  that  the  securities  would  be  liable 
for  the  penalty  given  b}'  the  statute,  in  the  event  of  the  sheriff's 
death,  before  demand  and  notice  of  the  motion;  nor  can  we 
perceive  any  reason,  why  they  should  be  charged  with  it,  in  a 
case  where  he  has  absconded.  Both  cases  are  alike  without  the 
statute;  and  however  just  it  may  be,  that  the  securities  shall  be 
held  responsible  for  the  acts  of  their  principal,  in  all  cases  what 
ever,  it  is  plain  that  they  can  be  liable  to  penalties,  only  in  tJie 
manner  prescribed  by  law. 

Let  the  judgment  be  affirmed. 
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1.  The  County  Court  may  revise  on  appeal,  the  judgment  of  a  justice  of  the  peace, 
rendered  against  a  constable  and  his  sureties,  upon  a  notice  alleging  that  the 
former  had  failed  to  execute  a  writ  of  capias  ad  satisfaciendum,  theretofore 
placed  in  his  hands,  at  the  suit,  &c. 

2.  Though  the  statutes  in  respect  to  the  subject,  do  not  authorise  the  rendition  of 
a  judgment  against  a  constable  and  his  sureties,  on  notice  and  motion  for  failing 
to  "execute"  a  ca  sa,  yet  as  cases  taken  from  a  justice  of  the  peace,  to  the 
County  and  Circuit  Courts,  are  to  be  tried  de  novo,  it  is  allowable  to  a  plantiffto 
employ  in  the  statement,  he  may  file  on  appeal,  the  grounds  of  his  motion. 

3.  A  judgment  against  a  constable  and  his  sureties,  for  a  failure  to  return  final  pro- 
cess, must  be  limited  to  the  amount  for  which  the  same  issued,  with  interest 
thereon  from  the  date  of  the  judgment  to  the  time  of  making  the  motion,  together 
with  the  costs  of  the  motion. 

4.  Where,  on  an  appeal  from  a  justice  of  the  peace,  the  amount  in  controversy 
exceeds  twenty  dollars,  the  case  must  be  tried  by  a  jury;  unless  the  mode  of 
trial  is  waived  by  the  form  of  pleading,  or  otherwise. 

THIS  was  a  proceeding  commenced  by  the  defendant  in  er. 
ror,  before  a  justice  of  the  peace  of  Wilcox,  against  Patterson, 
as  constable,  and  Rosser  and  Forniss  as  his  sureties,  upon  an  al- 
legation that  Patterson  had  failed  to  execute  a  capias  ad  satis- 
faciendum  theretofore  placed  in  his  hands,  at  the  suit  of  the 
defendant  in  error,  against  James  Hanks. 

Upon  the  return  of  the  summons,  the  justice  of  the  peace 
rendered  a  judgment  against  the  constable  and  his  sureties,  for 
nineteen  and  sixteen  one-hundredth  dollars,  besides  costs  of  suit; 
and  thereupon  issued  an  execution,  which  was  levied  upon  the 
property  of  Patterson,  who  replevied  the  same,  by  executing 
a  forthcoming  bond  with  Holley  and  Hobbs  as  his  sureties;  which 
being  returned  "forfeited,"  the  justice  of  the  peace  thereupon 
issued   an  execution  against  all  the  plaintiffs    in  error. 

The  plaintiff?,  Patterson,  Rosser,  and  Forniss,  then  presented 
their  petition  to  the  judge  of  the  County  Court,  for  a  writ  of 
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certiorari  to  remove  the  case  with  the  proceedings  therein ^  into 
that  court;  which  being  granted,  and  the  case  certified  accordingly, 
the  defendant  in  error,  filed  his  statement  against  Patterson, 
Rosser,  and  Forniss,  stating  the  judgment  against  Hanks;  the 
receipt  of  the  ca  sa  by  Patterson;  his  failure  to  execute  and  re- 
turn it,  and  the  suretyship  of  Rosser  and  Forniss. 

To  the  statement  there  was  a  demurrer,  which  being  over- 
ruled, the  defendants  below  pleaded  "not  guilty,"  and  issue 
was  thereupon  joined. 

The  case  being  called  for  trial,  the  defendants  below,  previous 
to  demurring,  moved  the  court  to  quash  the  proceedings;  which 
motion  was  overruled.  The  demurrer  being  considered,  was 
also  overruled,  and  a  judgment  for  twenty-one  and  ninety-eight 
one  hundredths  dollars  in  damages,  besides  costs,  rendered  against 
Patterson,  Rosser,  and  Forniss,  as  also  against  Holley  and  Hobbs, 
sureties  in  the  forthcoming  bond. 

To  review  this  judgment,  a  writ  of  error  is  prosecuted  to  this 
court,  and  it  is  here  insisted  that  the  County  Court  erred: 

First.  Because  that  court  had  no  appellate  jurisdiction  of  the 
case,  and  did  not  sustain  the  motion  to  quash. 

Second,  In  overruling  the  demurrer  to   the  statement. 

Third.  In  rendering  judgment  against  Patterson  and  the 
sureties  in  his  official  bond,  when  Patterson  alone  should  have 
been  proceeded  against. 

Fourth.  In  rendering  judgment  for  the  amount  of  the  ca  ««, 
with  ten  per  cent,  damages,  and  interest  and  costs  thereon. 

Fifth.  In  rendering  a  judgment  against  Hobbs,  who  was  not 
a  party  before  the  court. 

Sixth.  Because  the  Counly  Court  rendered  a  judgment  with- 
out the  intervention  of  a  jury. 

Proctor,  for  the  plaintiff. 

No  Counsel  appeared  for  the  defendant. 

COLLIER,  C.  J.— By  an  act  passed  in  1S22,  it  is  provided 
that  appeals  shall  lie  from  justices  of  the  peace,  to  the  respective 
Circuit  or  County  Courts,  under  the  same  regulations  as  thereto- 
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fore  prescribed  by  law,  for  taking  appeals  to  the  Circuit  Courts. 
(Aik.  Dig.  261.)  Again,  it  is  enacted  that  the  judges  of  the 
County  Courts,  within  their  respective  Counties,  shall  have  fuU 
power  concurrent  with  the  power  of  the  judges  of  the  Circuit 
Courts,  to  grant  writs  of  certiorari  and  supersedeas  returna- 
ble to  the  County  Courts,  under  the  same  regulations  now  in 
force,  relative  to  granting  the  aforesaid  writs  by  judges  of  the 
Circuit  Courts,  (Aik.  Dig.  246.)  Here  is  a  clear  delegation  to- 
the  County  Courts,  of  the  right  to  revise  the  judgment  of  jus- 
tices of  the  peace,  either  on  appeal  or  by  certiorari. 

But  it  is  possible  that  in  questioning  the  appellate  jurisdictionr 
of  the  County  Court,  the  plaintiff  would  be  understood  as  insisting 
that  the  justice  of  the  peace  had  no  original  jurisdiction,  of  the 
ease,  stated  in  the  notice,  and  that  the  primary  jurisdiction, 
if  vested  in  anj'  tribunal,  pertains  to  the  Circuit  or  County 
Court. 

The  act  of  1824,  [Aik.  Dig.  175]  authorities  the  plaintiff,  iti 
an  execution  issued  by  a  justice  of  the  peace,  to  give  notice  to 
the  constable  or  his  sureties,  and  move  for  a  judgment  against 
him  or  them,  before  the  justice  of  the  peace,  for  failing  to  re- 
turn the  execution,  or  to  pay  over  the  money  collected  on  the 
same.  And  a  statute  passed  in  1834,  gives  a  similar  remedy 
against  a  constable  and  his  sureties,  for  a  failure  to  make  the  mo- 
ney on  an  execution,  before  the  return  day  of  the  same.  [Acts 
of  Legislature  commencing  its  session  of  1833} 

By  an  act  of  1829,  [Aik.  Dig.  176]  the  Circuit  or  County 
Court  is  invested  with  the  jurisdiction,  to  try  on  notice  and  mo- 
tion, a  suggestion  against  a  constable  and  his  sureties,  tha-t  the 
constable's  return  on  an  execution  is  falsej  or  that  he  h?.s  failed 
to  make  the  money  on  the  same,  as  with  due  diligence  he  might 
have  done.  These  are  all  the  legislative  acts  Felating  to  the 
subject. 

Neither  of  these  statutes  embrace  the  grounds  of  the  motion 
as  disclosed  in  the  notice,  and  but  for  the  great  indulgence  ac- 
corded to  proceedings  before  justices  of  the  peace,  it  would  have 
been  the  duty  of  the  County  Court   to  sustain   the  motion  to 
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qiiasin  But  the  act  of  1S19,  [Aik.  Dig.  261,]  in  aid  of  that 
jurisdiction,  declares  that  in  cases  of  appeal  from  judgments  pf 
justices  of  the  peace,  the  court  before  whom  sucli  appeal  shall  be 
brought,  shall  proceed  to  try  the  same,  according  to  the  justice 
and  equity  of  the  case,  without  regarding  any  defect  in  the  war- 
ant,  capias,  summons,  or  other  proceedings  of  the  justice  of 
the  peace  before  whom  the  same  was  tried.  This  court  has  al- 
ways given  to  this  statute,  a  liberal  construction,  in  advancement 
of  its  object,  [Perry  v.  Brown,  Ala.  Rep.  55;  Smith  &  Hill  v. 
Cobb,  1  Stewt.  Rep.  62;  McGrew  v.  Adams  &  Elliot,  2  Slewt. 
Rep.  507;  Thomson  v.  Pierce,  3  Stewt.  Rep.  427;  Morrison, 
Administrator,  v.  Morrison,  3  Stewt.  Rep.  444;  Hager  v. 
Thompson,  2  Porter's  Rep.  48.] 

Thougli  the  statutes  cited  do  not  authorise  the  procee<3ing 
against  the  constable  and  his  sureties,  for  failing  to  "execute" 
a  ca  sa,  yet  as  the  court  was  to  try  the  case  de  novo,  on  an  issue 
to  be  made  up,  at,  or  before  the  trial;  and  the  defects  of  the 
warrant  are  not  to  be  regarded,  it  was  competent  for  the  defend- 
ant in  error,  to  have  amplified  in  his  statement,  the  ground  of 
his  motion.  This  was  done,  and  the  statement  alleges  with  suf- 
ficient particularity,  the  delivery  of  the  ca  sa  to  Patterson,  its 
amount,  date,  &c.,  the  suretyship  of  Rosscr  and  Forniss,  and 
the  refusal  to  execute  and  return  the  ca  sa.  It  was  needless  to 
have  alleged  the  failure  to  "  execute"  the  process,  the  failure  to 
return  it,  being  recognized  as  sufficient,  yet  the  employment  of 
this  term  can,  at  most,  be  regarded  as  surplusage,  and  was  not  a 
proper  cause  of  demurrer.  The  County  Court,  then,  did  not 
err  in  refusing  to  quash  the  i)roceedings  before  the  justice  of  the 
peace  or  to  sustain  a  demurrer  to  the  statement. 

We  cannot  ascertain  from  the  judgment  whether  the  plaintiffs 
were,  by  the  judgment  of  the  County  Court,  charged  w'lih  Un per 
cent,  damages  on  the  amount  of  the  execution,  in  addition  to 
interest.  If  they  were,  that  court  mistook  the  law,  for  the 
statute  is  very  explicit  in  declaring,  that  a  judgment  for  a  failure 
to  return  final  process,  shall  be  rendered  against  the  constable  and 
his  sureties,  for  the  amount  for  which  the  same  issued,  with  in- 
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terest  thereon,  from  the  day  on  which  the  judgment  was  render- 
ed, to  the  day  of  making  the  motion,  together  with  the  costs  of 
the  motion.  [Aik.  Dig.  175.] 

The  sum  claimed  by  the  defendant  in  error,  it  appears  as  well 
from  the  judgment  of  the  County  Court,  as  from  other  parts  of 
the  record,  exceeded  twenty  dollars.  In  fact,  the  parties  them- 
selves seem  to  have  so  considered  it,  or  an  issue  was  very  unne- 
cessary. This  being  the  case,  a  judgment  could  not  Lave  been 
regularly  rendered  without  the  intervention  of  a  jury,  [Aik. 
Dig.  260]  unless  that  mode  of  trial  may  be  regarded  as  waived, 
by  not  asking  for  it. 

The  County  Court  also  erred,  in  giving  a  judgment  against 
Holley  and  Hobbs,  neither  of  whom  were  parties  to  the  case  in 
that  court. 

The  consequence  is  that  the  judgment  is  reversed,  and  the 
case  remanded. 


Gazzam,  Heard  &  Wragg  v.  The  Bank  of  Mobile. 

1.  On  a  demurrer  to  evidence,  where  it  is  manifest  the  merits  of  the  cause  has  not 
been  tried,  this  court  is  not  compelled  to  render  a  final  judgment,  but  may,  in  its 
discretion,  remand  the  cause  that  a  venire  facias  de  novo  may  issue. 

9.  On  a  motion  by  the  bank  for  judgment,  the  certificate  of  ihe  President  of  the 
Bank,  that  the  note  sued  on,  is  hona  fide  the  property  of  the  Bank,  is  necessary 
to  give  the  court  jurisdiction  of  the  case,  but  cannot  be  used  for  any  other  pur- 
pose, or  looked  to  by  the  jury  as  evidence. 

Error  to  the  County  Court  of  Mobile  County. 

THIS  was  a  motion  in  the  court  below,  by  the  bank,  for  judg- 
ment against  the  plaintiffs  in  error,  as  makers  of  a  promissory 
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note,  to  S.  Andrews,  for  four  thousand  seven  hundred  and  twen- 
ty dollars. 

An  issue  being  made  between  the  parties,  and  a  jury  impan- 
nelled,  the  plaintifl's  below  produced  and  read  the  certificate  of 
the  president  of  the  bank,  that  the  note  sued  on  was  the  pro- 
perty of  the  bank.  The  plaintiff  aUo  produced  the  note  on 
which  the  motion  was  founded,  and  offered  to  prove  that  it  was 
endorsed  in  blank  by  S.  Andrews  ;  but  it  was  not  permitted  to 
be  proved  and  the  endorsement  was  not  read  to  the  jury. 

This  being  all  the  evidence,  the  defendant  below,  demurred 
to  the  evidence,  and  the  plaintiffs  joined  in  the  demurrer.  The 
court  rendered  judgment  for  the  plaintiff  below  on  the  demur- 
rer; from  which  the  defendants  prosecute  this  writ  of  error,  and 
now  assign  for  error  the  judgment  of  the  court  on  the  demurrer 
to  evidence. 

Campbell,  for  plaintiff  in  error — relied  on  the  case  of  Lee 
&  Langdon  v.  The  Bank  of  Mobile,  (8  Porter,  119.) 

Gayle,  contra — cited  Gibson  &  Johnson  v.  Hunter,  2  Henry 
Blackstone,  and  VVainwright  v.  Moore,  1  Hall's  Superior  Court 
Reports,  to  show  that  the  court  should  not  render  final  judgment 
against  the  defendant  in  error,  but  should  remand  the  case,  as 
the  merits  of  the  case  had  not  been  tried. 

ORMOND,  J. — This  case  has  been  twice  argued   before  this 
court,  and  has  received  from  us  a  patient  consideration. 
But  two  points  have  been  made — 

1.  Was  the  judgment  of  the  court  below,  on  the  demurrer, 
correct. 

2.  Has  this  court  power  to  award  a  venire  de  novo  in  a  case 
like  the  present,  or  is  it  bound  to  render  such  judgment  as  the 
court  below  should  have  rendered. 

Both  of  these  points  were  considered  by  this  court,  in  the 
case  of  Lee  &  Langdon  v.  The  Branch  Bank  (S  Porter,  119.) 
We  are  thoroughly  satisfied,  that  the  decision  in  that  case,  on  the 
first  point,  is'correct.  The  stress  of  the  argument  in  that  case, 
as  in  this,  was,  that  the  certificate  of  the  president  of  the  bank, 
eould  be  looked  to  by  the  jury,  to  show  that  the  legal  title  to  the 
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note  was  in  the  bank.  It  is,  however,  most  certain,  that  the 
certificate  of  the  president  of  the  bank,  is  not  evidence  for  any 
purpose,  nor  can  it  be  considered  as  before  the  jury.  It  is  made 
necessary  by  the  charter  of  the  bank,  to  prevent  the  abuse  of  this 
summary  remedy  by  the  bank,  being  used  as  an  instrument  by 
iudividuais,  for  the  recovery  of  their  debts.  It  is  necessary  tiiat 
it  should  be  produced  to  the  court,  to  give  the  court  jurisdiction  ; 
that  object  accomplished,  it  can  have  no  other  eflect. 

As  the  note  was  not  payable  to  the  bank,  it  could  derive  a 
legal  title  to  the  instrument,  only  by  proof  of  an  endorsement, 
and  without  such  proof,  it  could  maintain  no  action  at  law,  in  its 
own  name,  upon  the  note.  This  proof  the  bank  ofl'ered  to  make; 
but  on  motion  of  the  plaintiffs  in  error,  the  evidence  vvas  exclud- 
ed. In  this  aspect  of  the  case,  had  the  cause  been  tried  by  a 
jury,  it  would  have  beert  the  duty  of  the  court,  to  have  instruct- 
ed Ihejur}',  as  in  case  of  non-suit,  that,  as  the  plaintiff  had  not 
proved  a  legal  title  to  the  note,  he  could  not  maintain  any  action 
on  it  in  a  court  of  law  ;  and  as  the  court  are  by  this  proceeding 
substituted  for  the  jury,  it  follows,  that  the  judgment  on  the  de- 
murrer, should  have  been  for  the  defendants  below. 

Is  it  the  duty  of  this  court,  now  to  render  such  judgment  as 
the  court  below  should  have  rendered  ;  or  may  we  not,  in  our 
discretion,  remand  the  cause  and  award  z  venire  facias  de  novo? 
If  it  can  be  done,  it  is  most  manifest  that  the  latter  couise  will 
subserve  the  purposes  of  justice:  whilst  the  former  will  afibrd  a 
most  pregnant  example  of  justice  stifled  under  the  forms  of  law. 

There  vvas  not,  in  truth,  in  this  case,  after  the  endorsement  of 
S.  Andrews  was  excluded,  any  fact  for  the  jury  to  try — there 
was  no  fact  in  evidence,  upon  which  the  demurrer  to  the  evidence 
could  operate;  and  it  would  seem  to  follow,  that  in  such  a  case, 
z  demurrer  to  evidence  should  not  be  allowed,  or  at  least,  that 
the  opposite  party  should  not  have  been  required  to  join  in  the  de- 
murrer. 

It  is  then  a  case  in  which  there  u'as  no  evidence,  and  in  which 
no  fact  or  legal  conclusion  has  been  ascertained  ;  and  in  such  a 
case  it  is  manifestly  proper  to  award  a  venire  facias  de  novo. 
In  the  great  case  cf  Gibson  &  Johnson   v.   Hunter,  2  Henry 
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Blackstone,  in  which  there  was  a  demurrer  lo  evidence,  the 
House  of  Lords  referred  to  the  judges  several  questions;  two  of 
which  were  "  whether  on  this  record  any  judgment  can  be 
given?*'  and  "in  case  no  judgment  can  be  given,  what  ought  to 
be  the  award  ?" 

The  answer  of  Chief  Justice  Eyre,  in  the  name  of  all  the 
judges,  was  to  the  first  : — <'  that  we  conceive  that  no  judgment 
can  be  given.  The  examination  of  the  witnesses  has  been  con- 
ducted so  losely,  or  this  demurrer  has  been  so  negligently  fram- 
ed, that  there  is  no  manner  of  certainly  in  the  facts,  on  whicii 
any  judgment  can  be  founded."  The  answer  to  tlie  other  ques- 
tion was  "  that  there  ought  to  be  a  venire  facias  de  novo. — The 
issue  joined  between  these  parties  has,  in  effect,  not  been  tried." 
Can  it  not,  with  great  propriety,  be  said,  that  the  issue  between 
the  parties  in  this  case,  has  not  been  tried.  In  the  case  ciled, 
the  evidence  was  "  lose  and  indeterminate"  and  therefore  the 
judges  could  not  determine  it;  but  where  there  is  no  evidence  at 
all,  it  is  manifest  no  conclusion  can  be  attained. 

The  case  of  Wainwright  v.  Moore,  1  Hall's  Superior  Court 
Reports,  is  considered  an  express  authority  in  favor  of  remand- 
ing this  case. 

In  that  case,  the  plaintiff  having  proved  certain  farts  rested 
his  cause,  and  the  defendant  demurred  to  the  evidence.  The 
court  held,  that  the  evidence  was  not  sufficient  to  maintain  the 
plaintiff's  action,  and  the  question  was,  whether  a  final  judgment 
should  be  entered  for  the  defendant,  or  a  venire  facias  de  novo 
be  awarded.  The  court  refused  to  render  final  judgment  for  the 
defendant,  on  the  ground,  that  "it  was  evident  that  the  whole 
merits  of  the  plaintiffs'  case,  had  not  been  disclosed."  The 
judge  giving  the  opinion  of  the  court,  adds — '<  I  think  that  it  is 
competent  for  us,  in  the  exercise  of  our  discretion,  to  send  the 
case  lo  another  trial  ;  the  purposes  of  justice  would  not  be  sub- 
served by  giving  a  peremptory  judgnient  on  this  record." 

It  would  be  difficult  to  distinguish  the  case  just  cited,  from  the 
one  at  bar;  but  if  there  be  any  difference  it  is,  that  it  is  not  as 
strong  as  the  present  case..     In  this,  it  appears  that  the  bank 
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oflTered  in  the  court  below,  to  make  the  proof,  the  want  of  which 
is  now  alleged  as  a  reason  for  giving  a  final  judgment  on  the 
record;  but  on  motion  of  the  defendants  below  was,  by  the 
court,  for  some  reason  which  does  not  appear  on  the  record,  pre- 
vented from  so  doing,  whilst,  in  the  case  cited  from  Hall's  Re- 
ports, the  defect  of  proof  appears  to  have  arisen  from  an  inad- 
vertence of  the  plaintiff  himself. 

But  the  strong,  and  plain  reason  for  remanding  this  cause,  is, 
that  in  fact,  there  has  been  no  trial  of  the  issue  between  these 
parties;  and  the  case  is  analagous  to  the  finding  of  an  immaterial 
issue  by  a  jury;  in  which  the  constant  practice  is  (except  in  some 
few  extreme  cases  where  judgment  non  obstante  veredicto  is 
rendered)  to  direct  a  respondeat  ouster. 

We  arc,  therefore,  fully  satisfied  that  both,  on  principle  and 
authority,  it  would  be  wrong  to  render  a  final  judgment  on  this 
record. 

This  is  in  opposition  to  the'decision  of  this  court  in  the  case 
of  Lee  &  Langdon  v.  The  Branch  Bank  (8  Porter,  119);  and  that 
case,  so  far  as  it  directed  a  final  judgment  to  be  entered,  is  over- 
ruled. 

We  are  not  to  be  understood,  thai,  this  court  cannot  direct 
final  judgment  to  ba  rendered  on  a  demurrer  to  evidence.  Where 
the  whole  merits  of  the  case  is  disclosed,  it  would  undoubtedly, 
be  the  province  and  the  duty  of  this  court  to  render  such  judg- 
ment, as  the  court  below  should  have  rendered.  But  this  court 
has  a  discretion,  where  it  is  manifest  that  such  \s  not  the  case,  to 
send  the  cause  to  another  trial.  Such  should  have  been  the 
judgment  of  this  court  in  the  case  of  Lee  &  Langdon  v.  The 
Branch  Bank,  and  we  hasten  to  correct  the  error  committed  in 
that  case.  The  case  was  one  of  small  magnitude — this  point 
was  very  briefly  argued,  perhaps  not  at  all,  and  did  not  receive 
fi'om  the  court  that  deliberate  examination  we  have  since  given 
it.  We  are  gratified  to  learn  that  no  material  injury  has  result- 
ed from  it. 

Let  the  judgment  be  reversed  and  the  cause  be  remanded,  with 
directions  to  the  court  below  to  award  a  venire  facias  de  novo. 
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Bliss,  Administrator  of   Lewis  v.  Smith,  Administrator 
OP  Yancey. 

1.  By  the  statute  of  uses,  the  possession  of  the  vendor  is  transferred  to,  and  be. 
comes  the  possesion  of  the  vendee,  co-intanti  with  the  execution  of  the  deed  of 
conveyance. 

3.  It  is  no  defence  to  an  action  on  a  note  given  for  the  price  of  land  sold,  and  con- 
veyed with  covenants  of  warranty,  that  the  vendor  died  in  possession  of  the  land, 
and  that  the  legal  title  to  it  was  in  another  person,  at  the  time  of  the  sale. 

3.  So  long  as  the  conveyance  exists,  and  the  vendee  is  not  evicted  from  the  lands 
conveyed,  he  is  precluded,  in  the  absence  of  fraad,  from  disputing  the  title  of  the 
vendor. 

Writ  of  error  to  the  Circuit  Court  of  Sumter  county. 

ACTION  of  assumpsit,  to  recover  the  amount  of  a  promissory 
note.  No  plea  appears  in  the  transcript  of  the  record;  but  the 
cause  was  tried  by  a  jury,  as  on  issue  joined.  Verdict  and 
judgment  for  the  plaintiff. 

The  defendant  gave  in  evidence,  a  deed  from  John  Yancey, 
the  plaintiff's  intestate,  to  Moses  Lewis,  the  defendant's  intes- 
tate, John  C.  VVhitsett,  Daniel  Green,  and  Christopher  C.  Scott, 
for  the  south  half  of  the  S.  W.  quarter  of  section  20,  in  town- 
ship ten  north,  of  range  eighteen  east,  with  covenants  of  warran- 
ty, dated  30th  July,  1835;  also,  a  patent  for  the  same,  to  one 
Nock-ae-tubba,  dated  3d  November,  1837:  thus  showing  para- 
mount title  in  him.  Evidence  was  also  given,  tending  to  show, 
that  the  note  sued  on,  was  given  by  Lewis  to  Yancey,  in  con- 
sideration of  the  purchase  of  the  said  land;  and  that  Yancey 
died  in  possession  of  it. 

On  this  state  of  facts,  the  Circuit  Court  instructed  the  jury, 
that  the  failure  ot  title  under  the  deed,  was  not  a  defence  to  the 
action,  under  the  circumstances  stated,  there  being  covenants  of 
warranty.  To  these  instructions,  the  defendant  excepted,  and 
assigned  for  error,  that  the  Circuit  Court  [erred,  in  giving  this 

charge  to  the  jury. 

35 
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Erwin,  for  the  plaintiff  in  error — insisted  that  there  was  no 
title  whatever  in  the  vendor,  and  therefore,  there  was  a  total 
failure  of  the  consideration  for  which  the  note  was  given:  this 
was  more  especially  the  case,  as  the  possession  was  never  given 
to  the  vendeej  but  remained  in  the  vendor,  at  the  time  he  died. 
He  cited,  and  relied  on.  Christian  v.  Scott,  (1  Stewart  490:) 
Peden  v.  Moore:  (I  Stewart  &  Porter,  71:)  and  Watson  v  Jor- 
dam,  (3  ibid.  92.) 

Murphy,  contra. 

GOLDTIIWAITE,  J.— 1.  Much  stress  has  been  laid  on  ihc 
Circumstance  of  the  vendor's  remaining,  and  dying,  in  the  posses- 
sion of  the  land  sold  and  conveyed;  but  this  is  not  so  important 
as  the  counsel  for  the  plaintiff  in  error  considers  it;  because  the 
possession  of  the  vendor  is  in  all  cases,  transferred  to  the  vendee 
eo  instanii  with  the  execution  of  the  conveyance,  by  the  statute 
of  uses:  (Aik.  Dig.    94,  §  37.) 

2,  This  being  the  operation  of  the  statute,  the  entire  argu- 
ment fails;  for  the  authorities  cited,  are  conclusive  to  show,  that 
the  want  of  title  is  no  defence,  where  the  possession  remains 
with  the  vendee. 

But  the  defence  attempted  in  this  case,  does  not  make  out  a 
failure  of  title.  The  patent  may  have  been  issued  to  Nock-ae- 
tubba,  and  yet  no  covenant  of  Yancey  be  broken:  Nock-aetubba 
may  have  conveyed  to  Yancey,  with  covenants  of  warranty,  in 
which  event,  the  former  would  be  estopped  by  his  deed,  from 
disputing  the  title  of  the  latter. 

3.  We  consider  it  as  clearly  settled,  that  a  vendee,  who  is  not 
evicted  from  the  lands  sold,  cannot  dispute  the  title  of  his  ven- 
dor, in  any  case,  where  he  claims  under  an  executed  conveyance, 
in  the  absence  of  fraud. 

The  reason  of  this  rule  is  founded  in  the  obvious  policy,  of  nat 
permitting  one,  at  pleasure,  to  disavow  a  title  which  he  has  ad- 
milted,  by  receiving  a  conveyance  founded  upon  it;  and  be- 
cause a  court  of  law,  cannot  place  the  parties  in  the  condition  they 
were  in,  when  the  conveyance  was  executed. 

Let  the  judgment  be  affirmed. 
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Hill  v.  Gayle  &  Bovver. 

1.  An  application  for  the  continuance  of  a  cause,  addresses  itself  to  the  discretion 
of  the  court,  and  a  decision  upon  it,  cannot  be  revised  by  an  appellate  tribunal. 

2.  Quere.  Is  not  a  deposition  admissible  as  evidence,  although  not  certified  "under 
the  seal"  of  the  commissioner,  as  directed  by  the  commission.  It  certainly  is, 
if  the  commission  does  not  require  such  a  certification. 

3.  The  possession  of  a  bill  by  the  drawee,  after  its  maturity,  is  prima  facie  evidence 
of  payment. 

4.  Whenever  a  merchant  sends  goods  to  the  order  of  his  customer,  duly  directed 
by  the  usual  mode  of  conveyance,  he  is  entitled  to  be  paid  for  them,  unless  he 
failed  to  comply  with  some  instruction  which  has  occasioned  a  loss  to  his  customer. 

THE  defendants  in  error  declared  against  the  plaintiff,  in  the 
County  Court  of  Wilcox,  for  money  had  and  received,  laid  out 
and  expended,  work  and  labor  done,  goods,  wares,  and  merchan- 
dize, sold  and  delivered,  and  an  account  stated. 

The  plea  of  non  assumpsit ,  with  other  pleas,  being  Inter- 
posed by  the  plaintiff  in  error,  an  issue  was  inade  up,  and  sub- 
mitted to  a  jury.  On  the  trial,  the  presiding  judge  sealed  a  bill 
of  exceptions,  from  which  it  appears:  1st.  Ti»at  a  motion  for  a 
continuance,  at  the  instance  of  the  plaintiff  in  error,  was  over- 
ruled by  the  court:  2d.  That  the  court  permitted  a  deposition, 
taken  at  the  instance  of  the  defendants  in  error,  to  be  read  to 
the  jury,  notwithstanding  it  was  not  certified  under  the  seal  of 
the  commissioner:  3d.  That  the  court  decided,  that  ihe  posses- 
ision  of  certain  bills  of  exchange,  by  the  defendants  in  error, 
drawn  by  the  plaintiff  on  them,  was  evidence  of  payment  by 
them:  4th.  That  bills  of  lading,  signed  by  the  clerks  of  certain 
steamboats,  (or  goods  shipped  by  the  defendants  in  error,  to  ihe 
plaintiff,  in  pursuance  of  his  orders,  were  sufficient  to  charge 
him,  though  there  was  no  proof  of  actual  delivery  to  the  plaintiff, 
or  at  the  point  of  destination. 


276  ALABAMA. 


Hill  V.  Gayle  &  Bower. 


The  plaintiff  here,  assigns  for  error,  the  questions  of  law, 
arising  upon  the  bill  of  exceptions. 

Proctor,  for  the  plaintiff. 
Edwards,  for  the  defendants. 

COLLIER,  C.  J. — It  has  been  repeatedly  held,  that  an  ap- 
plication for  the  continuance  of  a  cause,  addresses  itself  to  the 
discretion  of  the  court,  and  is  to  be  determined  by  a  proper  re- 
gard to  the  circumstances  of  the  case,  and  the  character  of  the 
application.  And  this  discretion,  whether  wisely,  or  unwisely 
exercised,  can  never  be  revised  in  an  appellate  tribunal.  There 
is  nothing,  it  is  believed,  in  our  statutes  or  rules  of  court,  in 
regard  to  continuances,  which  should  induce  us  to  adopt  a  differ- 
ent conclusion. 

2.  The  commission  under  which  the  deposition  was  taken, 
does  not  direct  its  certification,  under  the  seal  of  the  commis- 
sioners. After  requiring  them  to  take  the  answers  of  the  witness, 
to  the  interrogatories,  and  cross-interrogatories,  the  commission 
proceeds  as  follows:  "and  his  testimony,  so  taken  as  aforesaid, 
together  with  the  commission,  and  the  interrogatories,  and  cross- 
interrrogatories,  thereunto  appended,  you  will  transmit  under 
your  hand  and  seal,  directed  to  the  clerk  of  the  County  Court 
of  Wilcox,  &c."  The  direction,  here,  obviously  relates  to  the 
envelope,  which  is  to  enclose  the  commission,  and  deposition,  and 
is  intended  to  prevent  alteration,  and  to  guarantee  that  the  testi- 
mony of  the  witness,  when  it  reaches  the  court,  shall  be,  what  he 
deposed  on  the  examination.  To  this  end,  the  commissioners 
or  the  commissioner,  who  may  act,  are  required  to  seal  it  up, 
and  transmit  it  under  their  hands.  But  we  are  not  sure,  tha^ 
the  objection  would  have  been  well  taken,  even  if  the  commis- 
sion had  contained  the  requisition,  the  plaintiff's  counsel  had  sup- 
posed it  does.  Neither  of  our  statutes  prescribing  the  manner 
in  which  depositions  are  to  be  taken,  require,  that  the  commis- 
sioners should  attest  the  genuineness  of  the  examination,  by 
certificate  under  their  hands  and  seals;  and  if  a  clerk  thinks  pro- 
per to  insert  in  a  commission,  such  a  direction,  it  may  well  be 
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questioned  whether  its  observance  would  be  regarded  as  essential, 
or  if  a  certificate,  under  the  hand' alone  of  the  commissioner, 
would  not  be  quite  sufficient.  But  as  this  question  does  not 
arise  upon  the  record,  we  decline  its  decision. 

3.  As  the  drawee  of  a  bill,  is  not  entitled  to  its  possession  be- 
fore payment,  we  think  it  clear  that  the  possession  after  maturity, 
\s  prima  facie  evidence  that  it  has  been  paid.  Ijul  if  this  pre- 
sumption is  not  founded  in  truth,  it  is  competent  for  a  party 
interested,  to  show  the  fact  to  be  otherwise.  The  possession 
of  the  bills  by  the  defendants,  were  not  evidence  in  themselves, 
to  show  an  indebtedness  by  the  plaintiff  in  error,  but  they  might, 
and  we  presume  did  prove,  that  they  were  not  in  funds  of  the 
plaintiff  to  meet  his  bills. 

4.  We  must  suppose,  in  the  absence  of  any  thing  to  the  con- 
trary, that  the  bills  of  lading  referred  to,  in  the  bill  of  exceptions 
were  regularly  proved;  that  the  steamboats  took  lading  for  the 
place,  whither  the  plaintiff  in  error  directed  consignments  to  be 
made.  After  the  defendants  had  placed  the  articles  ordered  by 
the  plaintiff,  on  boats,  with  a  proper  direction,  it  must  be  unim- 
portant to  them,  so  far  as  their  interest  is  concerned,  whether 
they  were  received  or  not.  It  is  not  pretended;  that  they  insured 
their  safe  delivery.  Whenever  a  merchant  sends  goods  to  the 
order  of  his  customer,  duly  directed,  by  the  usual  mode  of  con- 
veyance, he  is  entitled  to  be  paid  for  them,  unless  he  has  failed 
to  comply  with  some  instruction,  which  has  occasioned  a  loss  to 
the  customer.  It  is  not  pretended,  in  this  case,  that  the  defend- 
ants have  disregarded  any  instructions  of  the  plaintiff;  in  fact, 
the  bill  of  exceptions  itself,  negatives  such  an  inference. 

There  is  no  error  in  the  points  presented,  ami  the  judgment 
of  the  County  Courtis  therefore  affiimed. 
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Martin  v.  Chapman. 

1.  Where  a  new  trial  is  granted  to  the  defendant,  unless  the  plaintiff  remits  all  the 
damages  assessed  by  the  jury,  except  three  hundred  dollars,  the  Court  stating  on 
the  record,  that  "all  over  that  sum  is  considered  to  have  been  assessed,  for  the 
corn  mentioned  in  the  declaration.  If  the  plaintiff  remits,  it  is  understood  that 
no  part  of  his  remaining  damages  is  for  the  corn  sued  for."  And  the  plaintiff 
does,  in  pursuance  of  the  order,  remit  all  the  damages  except  three  hundred  dol- 
lars, he  may  afterwards  maintain  an  action,  for  the  value  of  the  corn  thus  remitted. 

2.  The  statute  of  this  State  relating  to  awards,  does  not  affect  the  right  of  sub- 
mitting to  award,  as  regulated  by  the  common  law;  but  merely  gives  to  awards 
thus  made,  an  effect  which  they  had  not  at  common  law. 

3.  A  verbal  submission  to  abide  by  the  award  of  arbitrators,  is  valid;  and  an  award 
made  pursuant  thereto,  will  be  binding,  if  the  authority  is  not  revoked  before  the 
award  is  made. 

Error  to  Perry  Circuit  Court. 

THE  defendant  in  error  brought  an  action  of  trover,  in  the 
Circuit  Court  of  Perry,  against  the  plaintiff,  for  the  conversion 
of  aquantitj'  of  corn  in  a  crib,  and  for  five  stacks  of  fodder. 

The  case  was  submitted  to  the  jury,  on  issues  made  up  on  the 
pleas  of  "no^  guilty,'"  and  ^^former  recovery.'''' 

On  the  trial,  the  presiding  Judge,  sealed  a  bill  of  exception,  in 
which  the  following  facts  appear,  viz:  the  plaintiff  in  error  offer- 
ed in  evidence,  under  the  plea  of  ''former  recovery,"  a  record 
of  the  proceedings  and  judgment  in  an  action  of  assumpsit , 
theretofore  broimht  and  determined,  in  the  Circuit  Court  of  Per- 
ry, wherein  he  was  defendant,  and  the  defendant  in  error  was 
plaintiff.  From  that  record,  it  appeared,  that  the  defendant  in 
error  declared  for,  and  recovered,  on  account  of  certain  corn, 
fodder,  and  cotton,  promised  to  be  paid  him  by  the  plaintiff  ia 
error,  in  consideration  of  his  services  as  overseer,  for  the  year 
1834.  The  plaintiff  proposed  to  prove,  that  the  corn,  on  account 
of  which,  the  recovery  was  had,  was  the  identical  corn,  ihe 
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conversion  of  which  was  charged,  in  the  present  action.  To  the 
admission  of  all  which,  the  defendant  objected;  on  the  ground, 
that  at  the  term,  when  the  action  of  assumpsil  was  tried  and  de- 
termined, the  plaintiff  in  error,  moved  the  Court  for  a  new  trial; 
on  the  ground,  among  others,  that  the  verdict  of  the  jury  was 
contrary  to  law  and  evidence.  The  court  ordered  that  a  new 
trial  be  granted,  unless  the  plaintiff  (now  defendant  in  error) 
remit  all  his  damages  but  three  hundred  dollars;  slating  upon 
the  record  that  all  over  that  sum  is  considered  to  have  been  as- 
sessed, for  the  corn  mentioned  in  the  declaration.  If  the  plaintiff 
remits,  it  is  understood,  that  no  part  of  his  remaining  damages  is 
for  the  corn  sued  for.  In  pursuance  of  this  order,  as  shown  by 
the  record,  the  defendant  in  error  did  remit  all  the  damages  re- 
covered, except  three  hundred  dollars,  and  that  the  damages  re- 
mitted were  on  account  of  the  corn.  The  objection  of  the  de- 
fendant in  error,  to  the  introduction  of  the  evidence  offered,  was 
sustained  by  the  court,  because  of  the  terms  of  the  order  on  the 
application  for  a  new  trial,  and  the  remittitur,  thereunder  en- 
tered. 

In  the  course  of  the  trial,  a  witness  introduced  on  the  part  of 
the  defendant  in  error,  proved  that,  previous  to  the  commence- 
ment of  this  suit,  he  and  another  person  had  been  selected  as 
arbitrators,  to  settle  certain  differences  between  the  parties,  in 
relation  to  corn,  cotton  and  fodder,  agreed  to  be  given  by  the 
plaintiff  in  error  to  the  defendant,  for  his  services  as  an  over- 
seer, in  the  year  1834;  with  liberty  to  choose  an  umpire,  in  the 
event  of  their  disagrement;  that  the  submission  was  verbal,  and 
that  the  witness,  and  the  other  person  first  selected,  proceeded  to 
arbitrate  the  mailers  of  difference,  but  could  nat  agree;  where- 
upon, Allen  Craig,  was  selected  by  them,  as  an  umpire;  who, 
in  conjunction  with  the  arbitrators,  made  a  verbal  award,  and 
decided  that  the  plaintiff  in  error,  should  pay  to  the  defendant, 
the  sum  of  eighteen  dollars  per  month,  in  full  for  his  services, 
during  the  time  he  was  plaintiff's  overseer,  in  the  year  1834; 
and  this  sum  was  to  be  paid,  in  lieu  of  the  corn,  cotton,  and  fod- 
der, which  their  agreement,  contemplated. 
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The  witness  further  stated,  that  the  arbitrators  were  not  sworn, 
and  no  witnesses  were  introduced:  that  they  went  on  the  plan- 
tation of  the  plaintiff  in  error,  and  examined,  in  the  presence  of 
the  parties,  the  corn,  cotton  and  fodder,  that  had  been  made 
thereon.  That  after  the  submission,  and  while  the  arbitrators 
were  engaged  settling  the  matters  submitted  to  them,  and  before 
any  award  was  made,  the  defendant  in  error  told  them,  that  he 
would  nol  be  satified,  unless  he  got  what  he  was  to  have,  by  the 
terms  of  the  written  agreement.  The  witness  further  states,  that 
the  parties,  in  making  the  submission,  agreed  to  be  bound  in  the 
same  manner,  as  if  the  arbitrators  were  sworn;  And  also,  that 
the  corn,  which  was  in, part,  the  subject  of  the  arbitration,  was 
the  same,  for  which  a  recovery  was  sought  in  this  case. 

The  court  charged  the  jury,  that  an  award  made  by  order  of 
court,  or  by  submission  in  writing,  would  be  binding  on  the 
parties;  but  an  award,  under  a  verbal  submission,  was  not  obliga- 
tory upon  the  parties,  unless  afterwards  assented  to:  That  in 
this  case,  supposing  the  facts  stated  by  the  witness  to  be  true, 
they  should  be  regarded  only,  as  an  attempt  to  compromise,  and 
that  having  failed  to  effect  it,  to  the  mutual  satisfaction  of  the 
parties,  the  plaintiff  below,  was  not  bound,  unless  his  subsequent 
assent  was  shown:  To  all  which,  the  plaintiff  in  error  excepted, 
and  a  verdict  and  judgment  being  rendered  against  him,  he  pro- 
secutes a  writ  of  error  to  this  court:  and  here,  the  decisions  and 
opinions  of  the  Circuit  Court,  as  shown  by  the  bill  of  exceptions, 
are  assigned  for  error. 

Erwin,  for  the  plaintiff  in  error. 
Graham,  contra. 

ORMOND,  J. — On  the  application  of  the  defendant  below,  in 
a  previous  suit  between  the  parties  to  this  suit,  the  court  order- 
ed a  new  trial  to  be  granted,  unless  the  plaintiff  in  that  case, 
who  was  also  the  plaintiff  below,  in  this,  would  enter  a  remit- 
titur, as  to  a  part  of  his  recovery  in  that  action.  TJje  order  of 
the  court  was  to  this  effect:  "That  unless  the  plaintiff  (now  de- 
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let  a  new  trial  be  granted;  which  is  done  on  the  ground,  that 
all  over  that  amount  is  considered  to  have  been  assessed  for  the 
corn  mentioned  in  the  declaiation.  If  the  plaintiff  remits,  it  is 
understood  that  no  part  of  his  remaining  damages  is  for  the  corn 
mentioned  in  the  declaration.^' 

Pursuant  to  this  order  of  the  court,  the  plaintiff  remitted  all 
his  damages  but  three  hundred  dollars;  and  the  question  is, 
whether  the  remittitur  so  entered,  will  preclude  the  plaintiff  be- 
low from  maintaining  this  action,  which  is  brought  for  the  value 
of  the  corn. 

It  is  a  settled  rule  of  law,  that  no  one  shall  be  permitted  to 
litigate  the  same  matter  twice.  If  the  question  be  submitted  to 
a  jury,  no  matter  how  insufficient  the  evidence  may  have  beert 
to  maintain  the  issue,  no  action  can  afterwards  be  brought  for 
the  same  demand.  The  question  in  such  cases  always  is,  wheth- 
er the  matter  in  controversy  vvas  a  part  of  the  plaintiff's  demand 
in  the  former  suit,  and  submitted  to  a  jury.  (Brockway  v. 
Kinney;  2  Johns.  Rep.  210:  Seddon  v.  Tutpot;  6  Term.  Rep. 
607.) 

This  case,  however,  differs  from  the  common  question  of  a 
former  recovery.  Here,  tjiere  is  no  doubt  that  the  matters  con- 
troverted in  this  suit,  Were  submitted  to  the  jury,  who  tried  the 
former  suit  between  the  same  parties:  but  the  order  of  the  court, 
directing  a  new  trial  to  be  granted,  unless  the  plaintiff  remitted 
all  the  damages  which  the  jury  rendered  for  the  present  cause 
of  action,  certainly  places  this  question  in  an  entirely  new  aspect. 

The  reason  of  the  rule,  above  stated,  fails  entirely  in  such  a 
case  as  the  present;  for  surely,  the  rew^7/^7wr  entered,  by  di- 
rection of  the  court,  is  entitled  to  the  same  weight,  as  the  vol- 
untary entry  of  a  nolle  prosequi,  before  a  verdict. 

It  may  be  said,  that  the  remit titur^vfzs  the  voluntary  act  of 
the  party  making  it;  but  we  consider,  that,  in  effect,  it  was  done 
at  the  instance  of  the  defendant,  in  the  first  case.  By  hisappli^ 
cation  for  a  new  trial,  he  impliedly,  in  advance,  consented  to 
such  terms,  as  the  court  should  impose.  The  court  direct  a 
36 
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new  Irial  to  be  granted,  unless  the  plaintifi"  remits  that  portion  of 
the  recovery,  of  which  |vve  must  presume,  the  defendant  had 
complained.  It  is  added,  by  the  court,  *'if  the  plaintiff  remits, 
it  is  understood  that  no  part  of  his  remainrng  damages,  is  for  the 
corn  mentioned  in  the  plaintiff's  declaration." 

To  permit  the  plaintiff  in  error  now  to  say,  that  there  has  been 
a  former  trial  of  this  cause,  would  be  doing  the  greatest  injustice; 
and  as  no  authority  has  been  produced,  sanctioning  such  a  prin- 
ciple as  the  one  now  contended  for,  we  are  constrained  to  think, 
that  the  law  is  correctly  laid  down  by  the  Circuit  Court,  that 
under  the  circumstances,  the  remittitur  forms  no  bar  to  this  ac- 
tion. 

But  in  deciding,  that  there  could  not  be  a  verbal  submission  to 
arbitration,  of  a  matter  not  in  litigation,  the  court  erred. 

It  is  probable  that  the  court,  in  its  judgment,  was  influenced 
by  our  statute  relating  to  awards:  (Aik.  Dig.  31.)  A  submission 
to  award,  at  common  law,  may  be  either  by  "word  or  deed," 
(Bacon's  Ab.,  title,  Abitrament  and  Award,)  and  we  are  very 
clear,  that  it  was  not  the  intention  of  the  Legislature,  in  the  act 
referred  to,  to  abolish,  or  in  any  manner  to  interfere  with 
awards  at  common  law.  The  manifest  object  of  the  Legislature, 
was  to  encourage  the  settlement  of  controversies,  in  this  cheap 
and  friendly  mode,  by  giving  an  effect  to  an  award  made  rn  the 
mode  pointed  out  by  the  statute,  which  it  would  not  have  at 
common  law;  but  no  conceivable  reason  can  be  assigned,  why 
the  Legislature,  should  have  deprived  the  citizen  of  his  right,  to 
settle  a  controversy  by  arbitration,  rn  the  mode  known  to  the 
eommon  law. 

The  charge  of  the  court,  therefore,  '*lhat  a  verbal  submission 
to  abide  by  the  award  of  arbitrators,  was  not  binding,  unless  as- 
sented to,  after  the  award  was  made,"  was  wrong.  The  charge 
should  have  been,  that,  if  the  jury  believed,  from  the  evidence, 
that  there  was  a  submission  entered  into  by  the  parties,  to  abide 
the  award  of  arbitrators,  touching  the  matter  in  controversy,  in 
this  suit,  the  award  made,  pursuant  to  such  submission,  there  be- 
ing no  revoeation    of  the  authority  previous  to  the  making  of 
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the  award,  was  binding  on  the  parties  thereto,  although  such 
submission  was  not  in  luriting^  but  merely  verbal. 

It  is  true,  that  an  award  may  be  impeached  for  matters  dehors 
the  submission;  such,  for  example,  as  gross  misconduct  in  the 
arbitrators;  fraud;  want  of  notice  of  the  time  of  making  the 
award,  &c.  No  question  of  that  kind  appears  to  have  beeu 
raised  upon  this  award,  in  the  court  below. 

For  this  error,  the  judgment  must  be  reversed  and  the  cause 
remanded  for  further  proceedings,  in  conformity  with  this 
opinion. 

COLLIER,  C.  J.  dissenliente — 1.  It  is  not  necessary,  in  or- 
der to  perfect  the  bar  to  a  second  action,  that  the  plaintiff  should 
actually  have  recovered  what  was  sought  by  the  first ;  ort  hat  a 
judgment  recovered  in  the  first,  should  have  been  satisfied.  If 
it  appears  from  the  declaration,  that  tlie  subject  of  the  second 
action  could  have  been  adjusted  by  the  first,  and  that  the  same 
proof  might  have  been,  and  was  adduced,  the  bar  is  complete. 
A  recovery  in  a  former  action,  apparently  for  the  same  cause,  is 
on\y  pi'ima  facie  evidence  that,  tlie  matters  litigated  in  the  sub- 
sequent action,  have  been  tried;  but  is  not  conclusive.  Thus  in 
Seddon  v.  Tutpot,  (6  T,  R.  607,)  which  was  an  action  of 
assiwipsii  for  goods  sold,  there  was  a  plea  of  former  recovery, 
and  a  replication  that  the  promise  in  the  last  suit  was  not  the 
same  promise,  for  the  non-performance  of  which,  a  sum  of  mo- 
ney was  recovered  in  the  former  action.  Upon  the  trial  it  ap- 
peared that  the  former  suit  was  upon  a  promissory  note,  and  for 
goods  sold;  and  upon  the  execution  of  the  writ  of  inquiry,  the 
plaintiff'  not  being  prepared  with  proof,  as  to  the  goods  sold,  took 
an  inquisition  for  the  amount  of  the  note  only,  and  brought  a 
new  suit  for  the  goods  sold.  Upon  these  facts  the  court  of 
King's  Bench  ruled  that  the  former  recovery  was  no  bar. 

In  Brockway  v.  Kinney  (2  Johns.  Rep.  210.)  the  plaintiff'  de- 
clared for  work  and  labor  in  burning  three  hundred  bushels  of 
lime.  The  defendant  pleaded  fion  assumpsit ,  and  gave  notice 
that  he  should  prove,  that  the  plaintiff  had  before  sued  him  for 
the  same  matter,  and  had  recovered.     On  the  trial,  it  was  proved 
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that  the  plaintiff  had,  in  a  former  action,  declared  on  a  promissory 
rote,  and  also  for  the  same  work  and  labor,  and  that  the  jury, 
after  hearing  the  allegations  and  proofs  of  the  parties,  found  a 
verdict  for  the  plaintiff,  to  the  amount  of  the  note.  One  of  the 
jurors  in  the  former  cause,  then  testified  that  the  jury  found  a 
verdict  on  the  note,  and  had  nothing  to  do  with  the  lime.  The 
jury  in  the  subsequent  suit,  having  found  a  verdict  for  the  plain- 
tiff, it  was  insisted  on  error,  that  there  had  been  a  former  recov- 
ery for  the  same  cause.  The  court  lield^  that  the  plea  was  sub- 
stantially of  a  former  trial  for  the  same  cause,  and  was  a  good 
bar;  for  the  plaintiff  declared  each  lime  for  the  same  cause  of  ac- 
tion. It  was  not  shown,  that  the  plaintiff  abandoned  the  charge 
for  buring  the  lime,  before  or  at  the  trial.  That  charge,  of 
course,  went  to  the  jury  on  the  first  trial,  and  took  its  chance 
with  them.  If  the)'  did  not  allow  it,  for  want  of  sufficient  proof, 
or  for  any  other  cause,  it  was  the  plaintiff's  misfortune.  The 
verdict  must  be  considered  as  conclusive  between  the  same  par- 
ties, in  regard  to  the  same  matter  ;  otherwise  it  would,  in  effect, 
be  permitting  one  jury,  to  review  the  decision  of  another.  If 
the  plaintiff,  at  the  first  trial,  had  not  chosen  to  hazard  a  verdict, 
he  should  have  entered  a  nolle  prosequi  on  that  charge,  or  con- 
sented to  a  non-suit. 

In  the  case  at  bar,  the  defendant  in  error,  ia  the  former  suit, 
submitted  to  the  jury  the  several  matters  embraced  in  his  decla- 
ration, and  obtained  their  verdict  for  the  same  cause,  for  which 
the  present  action  is  brought.  Upon  motion  for  a  new  trial,  on 
the  ground  that  the  verdict  was  contrary  to  law  and  evidence, 
the  court  ordered  that  a  new  trial  be  granted,  unless  the  defend- 
ant in  error  remit  all  his  damages  but  three  hundred  dollars  ; 
— the  court  considering  the  excess  to  have  been  assessed  for  the 
corn  mentioned  in  the  declaration,  and  stating  that  if  he  remitted, 
that  no  part  of  the  damages  should  be  understood  to  be  given 
for  the  corn.  It  is  possible  that  the  court,  in  thus  framing  the 
order  awarding  a  new  trial,  intended  to  prevent  the  verdict  from 
operating  as  a  bar  to  a  subsequent  action  for  the  corn,  the  defen- 
dant in  error  having  failed  to  sustain  that  part  of  his  demand. 
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But  was  it  competent  for  the  court  thus  to  interfere  with  the 
finding  of  the  jury  ?  By  what  data  could  it  be  ascertained  that 
the  jury  did  not  find  their  verdict  upon  what  they  thought  suf- 
ficient evidence  in  regard  to  the  corn,  excluding  in  their  estimate 
of  damages,  the  other  items  of  the  demand  in  the  declaration  ? 
If  they  did,  and  such  an  inference  is  sustained  by  possibilities, 
is  it  not  obvious,  that  the  defendant  in  error,  by  failing  to  enter 
a  nolle  prosequi  before  trial,  as  to  the  corn,  received  a  verdict 
in  the  former  suit,  which  he  must  otherwise  have  lost.  The 
jury  returned  ageneral  verdict,  without  expressing  what  sum  they 
assessed  for  each  item  of  the  demand;  and  it  cannot  be  admitted 
that  the  court  should,  on  an  application  for  a  new  trial,  have 
done  this,  so  as  to  prejudice  the  rights  of  either  party.  But  the 
order  of  the  court  has  that  effect,  if  it  be  ojierative  ;  for  the 
right  of  the  plaintiff  to  avail  himself  of  the  trial,  as  a  bar,  be- 
came perfect,  as  soon  as  the  jury  returned  their  verdict,  and  could 
not  be  destroyed  without  his  consent,  by  any  subsequent  order  of 
the  court,  short  of  setting  aside  the  verdict  entirely. 

It  was  competent,  as  we  have  seen,  for  the  defendant  to  have 
enXered  Si  nolle  prosequi,  as  to  a  part  of  his  demand,  before  trial: 
but  it  was  not  allowable  after  having  proceeded  to  trial,  and  ob- 
tained a  verdict,  then  to  enter  a  remittitur  as  to  a  part,  and  bring 
another  action.  There  was  nothing  obligatory  in  the  order  of 
the  court;  the  defendant  had  his  option,  either  to  remit,  or  submit 
his  case  to  another  jury:  by  adopting  the  former  part  of  the  al- 
ternative, he  consented  to  waive  a  trial,  and  in  my  judgment  the 
former  trial  and  verdict  operates  a  complete  bar  to  the  present 
action. 

By  adopting  a  different  form  of  action,  a  party  cannot  avoid 
the  effect  of  a  former  trial.  The  true  test  (as  it  was  ruled  in 
Kitchen  v.  Campbell,  3  Wils.  Rep.  304.)  by  which  it  may  be 
determined  whether  a  former  verdict  and  judgment  is  a  bar,  is, 
whether  the  same  evidence,  will  support  both  actions.  It  seems 
not  to  have  been  contended  in  the  circuit  court,  that  a  recovery 
could  not  have  been  had  for  the  corn,  in  the  action  oi  assumpsit 
—  the  court  placing  the  rejection  of  the  evidence,  on  the  ground 
alonC;  that  after  the  former  trial,  a  new  trial  was  awarded,  unless 
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the  defendant  in  error  would  remit  all  damages  on  account  of 
Ihe  corn,  and  the  entry  of  the  remiililur  showing  that  those 
damages  had  not  been  paid  to  him. 

It  is  not  intended  to  intimate,  that  a  conditional  order  for  a 
new  trial  is  not  regular,  astherecan  benodoubt  of  its  regularity 
if  assented  to.  I  only  desire  to  be  understood  as  saying,  that  the 
order  made  in  the  former  suit,  cannot  impair  the  defence  set  up 
in  the  present  case. 

There  can  be  no  doubt,  the  pleas  interposed  by  the  plaintiflTin 
error,  will  admit  the  defence  on  which  he  relies.  In  assumpsit 
and  trespass  on  the  case,  as  usually  understood,  proof  of  a  for- 
mer trial,  or  a  former  trial  and  recovery,  is  clearly  admissible, 
tinder  the  general  issue  of  non  assumpsit,  or  not  guilfy.  And 
that  such  proof  may  be  given  under  the  general  issue  in  trover, 
seems  necessarily  to  follow  from  analogy — but  this  point  need 
not  be  determined,  as  there  is  a  special  plea  in  the  record,  adapt- 
ed to  the  proof. 

2.  In  respect  to  the  right  of  parties,  to  adjust  their  difference 
by  a  verbal  submission  to  arbitration,  independent  of  our  statutes 
upon  ihe  subject,  I  concur  in  the  views  expressed  by  my  bro- 
ther Ormond.  And  I  will  merely  add,  that  the  question,  wheth- 
er the  submission  was  withdrawn  previous  to  the  award  of  the 
arbitrators,  addressed  itself  to  the  jury,  and  should  have  been  de- 
termined by  them  under  the  direction  of  the  court. 
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Stoxe  V.    GoVER. 

1.  Where  the  vendee  gives  his  bill  single,  payable  at  a  day  certain,  for  the  price 
agreed  to  be  paid  for  a  tract  of  land,  and  the  vendor  agrees  to  convey  title  to 
the  land  sold,  within  a  reasonable  time;  it  is  no  defence  at  law,  to  an  action  on 
the  bill,  that  the  vendor  has  failed  and  refused  to  convey. 

2.  The  breach  of  the  vendor's  stipulation  to  convey,  does  not  necessarily  rescind 
the  contract  of  sale.  The  vendee  can  either  enforce  a  specific  performance  in 
equity,  or  sue  at  law  for  the  damages  sustained. 

3.  An  agreement  to  convey  title  to  land,  within  a  reasonable  time  after  the  sale,  is 
not  a  condition  precedent;  nor  is  it  necssary  to  be  performed,  to  enable  the  vendor 
to  sustain  an  action  on  a  bill  single,  given  for  the  purchase  money,  payable  on  a 
day  certain. 

4.  If  the  vendee  receives  and  retains  the  possession  of  lands  sold,  he  will  not,  at 
law,  be  permitted  to  set  up  a  fraud  in  the  sale,  as  a  defence  to  an  action  on  a 
bill  single,  given  for  the  purchase  money. 

5.  Whether  fraud  is  a  defence,  at  law,  to  an  action  for  the  price  agreed  to  be  paid 
on  the  purchase  of  lands,  which  have  been  conveyed  by  the  vendor,  is  yet  an 
open  question  in  this  State. 

6.  If  a  defendant  pleads  non  assumpsit  to  an  action  of  debt,  on  a  bill  single,  and 
issue  is  joined,  he  will  not  be  permitted  to  urge  this  mis- pleading,  to  avoid  the 
judgment. 

7.  When  the  declaration  alleges  the  instrument  sued  on,  to  have  been  made  by 
two  persons,  one  of  whom  only  is  before  the  court  as  a  party,  it  is  unnecessary 
to  prove  the  execution  of  the  instrument,  by  the  one  who  is  not  sued. 

Writ  of  error  to  the  Circuit  Court  of  Talladega  County. 

ACTION  of  debt  on  a  bill  single,  executed  by  George  W.  & 
Isaac  Stone,  dated  4'th  January,  1S36,  payable  on  or  before  the 
1st  January,  1837.  Suit  was  instituted  against  both  obligors,  but 
was  afterwards  discontinued  as  to  Georse  W.  Stone,  who  was 
not  served  with  process. 

Pleas  1.  That  the  bill  single,  was  made  and  delivered,  in  con- 
sideration that  the  plaintiff  would  convey,  within  a  reasonable 
time  thereafter,  the  title  to  a  certain  tract  of  land,  to  the  said 
George  W.  Stone;  the  defendant  avers,  that  the  said  reasonable 
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time  has  long  since  elapsed,  and  that  the  said  plaintiff  has  failed 
and  refused  to  make  such  conveyance;  wherefore,  the  considera- 
tion for  which  the  bill  single  was  made,   has  wholly  failed. 

2d.  That  the  bill  single,  was  executed  by  the  defendant  in 
consideration,  that  the  plaintiff  at  the  same  time,  had  made  sale 
of  a  certain  tract  of  land,  of  which  the  defendant  then  received 
the  possession,  which  he  has  ever  since  retained;  that  at  the  sale 
of  the  said  tract  of  land,  thp  plaintiff  represented  and  declared 
to  the  defendant,  that  he  had  a  good  and  sufficient  title  to  the 
land,  when  in  fact,  he  then  had  no  right  or  title,  nor  had  he  at 
the  time  of  pleading,  any  right  or  title  to  the  same;  and  that 
the  plaintiff  had  full  knowledge  of  his  want  of  title,  when  he 
made  the  said  representation  to  the  defendant,  and  so  he  says 
that  the  plaintiff  defrauded  him. 

3d.  Non  assumpsit. 

The  plaintiff  demurred  to  the  two  pleas,  first  pleaded,  and 
joined  issue  on  the  third.  The  Circuit  Court  sustained  the  de- 
murrer. At  the  trial,  the  bill  single,  described  in  the  declaration, 
was  offered  in  evidence,  without  any  proof  of  its  execution,  by 
George  W.  Stone.  The  defendant  resisted  its  introduction, 
without  such  proof,  as  the  declaration  averred  the  bill  single  was 
executed,  as  well  by  George  W.  Stone,  as  by  himself.  The 
court  overruled  the  objection,  and  the  defendant  excepted. 

The  errors  assigned  are,  that  the  Circuit  Court  erred  in  sus- 
taining the  demurrer  to  the  first  and  second  pleas;  in  proceeding 
to  trial  on  the  issue  of  non  assumpsit,  and  in  admitting  the 
bill  single  as  evidence  without  proof  of  its  execution  by  George 
W.  Stone. 

CniLTOlir,  for  the  plaintiff  in  error. 
Wm.  B.  Martin,  contra. 

GOLDTHWAITE;  J.— The  reasoning  of  the  court,  in  the 
case  of  Wade  v.  Killough,  (3  S.  &  P.  431)  is  very  adverse  to 
the  first  plea  pleaded  by  the  defendant,  and  it  would  be  a  decisive 
authority,  if  the  first  were  similar.  In  that  case,  the  title  was  to 
be  executed  on  the  same  day  on  which  the  note  given  for  the 


JANUARY  TERIVf,  1840.  289 


Stone  V.  Grover. 


purchase  money,  was  to  be  paid,  and  much  stress  is  laid  on  the 
fact,  that  possession  was  given  and  retained  by  the  purchaser. 
But  heie,  the  title  was  to  be  conveyed  within  a  reasonable  time 
after  the  contract  of  sale;  while  the  purchase  money  was  agreed 
to  be  paid  at  a  day  certain,  which  might  be  much  beyond  the 
period,  at  which  the  purchaser  could  have  required  the  seller  to 
convey  the  title;  and  the  record  gives  no  information  respecting 
the  possession;  at  least,  none  which  can  be  used  in  the  conside- 
ration of  the  first  plea. 

It  is  very  questionable,  whether  any  extrinsic  circumstances 
can  be  resorted  to,  in  the  construction  of  a  contract,  where  there 
is  no  ambiguity  in  the  contract^  itself;  however  this  may  be  in 
general,  it  is  certain,  that  inthis  case,  no  aid  can  be  drawn  from 
such  circumstances,  as  none  are  disclosed  by  the  pleadings  or 
proof.  The  plea  insists,  that  the  consideration  of  the  single  bill 
has  entirely  failed,  from  the  omission  and  refusal  of  the  plaintiff, 
to  make  a  conveyance  of  the  title  within  a  reasonable  period  af- 
ter the  contract  of  purchase.  It  is  not  pretended,  that  a  formal 
recision  of  the  contract  has  taken  place,  unless  such  is  the  conse- 
quence of  the  breach  of  the  plaintiff's  stipulation. 

2.  We  think  it  very  clear,  that  a  recision  of  the  contract  does 
not  necessarily  follow  as  a  consequence,  of  its  non  performance, 
by  either  party.  The  record  shows  nothing  more,  than  an 
omission  and  refusal  by  the  plaintiff,  to  convey  the  title  within  a 
reasonable  period;  and  for  this  breach  of  the  contract,  the  defen- 
dant was  entitled  to  his  action  at  law;  or,  if  authorized  by  the 
circumstances  of  the  case,  he  could  have  prosecuted  his  bill  in 
equity,  to  compel  a  specific  performance,  or  to  procure  a  recision 
of  the  contract. 

3.  The  facts,  disclosed  by  the  plea,  do  not  make  the  convey- 
ance of  title  a  condition  j)recedent,  to  be  performed  before  the 
payment  of  the  money  due  b}'  the  single  bill,  could  be  right- 
fully demanded:  because  the  time  was  not  Jixed  when  the  con- 
veyance was  to  be  made,  and  therefore,  the  case  is  within  the 
precise  letter  as  well  as  the  spirit  of  the  rule  laid  down  by 
Sergeant  Williams,  {I.  Saunders,  220,  note  4;)  who  says,  (when 
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treating  of  the  subject  of  dependent  and  independent  conditions) 
*'if  a  day  be  appointed  for  the  payment  of  money,  or  a  part  of 
it,  or  for  the  doing  of  any  other  act,  and  the  day  is  to  happen, 
or  may  happen  before  the  thing,  which  is  the  consideration  of 
the  mone}',  or  other  act  to  be  performed,  an  action  may  be 
brouglit  for  the  money,  or  for  not  doing  such  other  act,  before 
performance:  for  it  appears  that  the  party  relied  upon  his  remedy, 
and  did  not  intend  to  make  the  performance  a  condition  prece- 
dent: and  so  it  is  when  no  time  is  fixed  for  the  performance  of 
that  which  is  the  consideration  of  the  money  or  other  act."  See 
also  Young  v.  Triplet,  (5  Liltell,  247.) 

Tlie  facts  disclosed  by  the  plea,  do  not  show  a  failare  of  the 
consideration  for  which  the  bill  single  was  given,  and  therefore, 
there  was  no  error  in  sustaining  the  demurrer  to  it. 

4.  The  question  raised  by  the  second  plea,  is  so  entirely  with- 
in the  decision  of  this  court,  in  the  case  of  Christian  v.  Scott, 
(1.  Stewart,  490)  that  we  deem  it  unnecessary  to  examine  itj 
for  if  it  is  conceded,  that  the  fraud  is  sufficiently  alleged  and 
shown,  it  is  now  well  settled,  that  the  vendee  will  not  be  per- 
mitted, at  law,  to  set  up  this  defence  to  an  action  for  the  pur- 
chase money,  so  long  as  he  retains  possession  of  the  lands  sold. 
We  do  not  consider  the  case  of  Christian  v.  Scctt,  as  conflicting 
with  the  subsequent  case  of  Wade  v.  Kellough,  (3  S.  &  Porter, 
431,)  and  Pitts  v.  Cottingham,  (MSS.  January  Term,  1S39.) 

It  may  be  remarked  that  neither  of  the  cases  cited,  present 
the  question,  whether  a  contract  for  the  sale  of  lands  can  be 
rescinded,  without  the  aid  of  a  court  of  equity,  when  the  con- 
veyance of  title  has  been  executed.  It  is,  perhaps,  unnecessary 
to  add,  that  the  question  is  yet  open,  and  cannot  properly  be  de- 
termined,  until  a  case  involving  it,  shall  arise. 

6.  The  defendant  cannot  be  permitted,  in  accordance  with  the 
course  of  decisions  in  this  court,  to  complain  that  the  issue  of 
non  assumpsit  was  submitted  to,  and  tried  by  the  jury.  This 
error,  if  it  be  one,  was  caused  by  his  own  act,  in  pleading  an 
improper  plea;  and  without  the  issue,  the  case  would  have  been 
undefended.     The  submission  of  the  case  to  the  jury,  on  thi& 


JANUARY  TERM,  1840.  291 

Stone  V.  Gover. 

issue,  could  not  prejudice  the  defendant,  and  however  irregular 
in  practice  such  a  plea  may  be,  it  affords  no  cause  for  reversal. 

7.  The  objection  to  the  adnriihsion  of  the  bill  single  in  evi- 
dence, without  proof  of  its  execution,  by  George  W.  Stone,  the 
co-obligor,  is  unavailable;  it  is,  in  efl'ect,  an  attempt  to  raise  a 
question  which  could  only  be  raised  by  the  obligor  himself,  on 
a  plea  of  non  est  factum.  If  the  objection  was  allowed  to 
prevail,  we  should  hear  of  it  in  every  suit,  against  more  defend- 
ants than  one,  when  the  cause  of  action  was  a  written  instru- 
ment; each  of  the  defendants  would  object,  that  It  was  not 
proved  that  the  writing  was  shown  to  have  been  executed  by 
his  co-defendants,  and  the  whole  object  of  the  statute  would 
be  defeated. 

It  is  considered,  that  the  effect  of  the  statute  which  requires 
the  plea  of  non  est  factum  to  be  pleaded  on  oath,  is  to  make 
the  allegation  of  the  execution  of  the  instrument  sued  on,  mere 
matter  of  description;  and  if  the  instrument  produced,  conforms 
to  the  description,  no  proof  of  execution  is  necessary,  in  the 
absence  of  the  plea;  and  then  only  as  to  the  defendant  who  has 
pleaded  it.  There  is  no  error  in  the  record,  and  the  judgment 
is  aflirmed. 
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Wheeler  &  McCurdy  v.  Kennedy. 

1  Where  a  party  moves  against  a  sheriff  for  an  order  to  appropriate  money  in  his 
hands,  to  the  satisfaction  of  an  execution  in  favor  of  the  plaintiff  in  the  motion, 
it  is  competent  for  the  court  to  permit  a  third  person  (having  an  interest)  to  liti- 
gate  the  motion,  and  if  decided  against  him,  such  person  may  prosecute  a  writ  of 
error. 

2.  A  party,  by  purchasing  land  at  a  sale,  by  execution,  is  not  estopped  from  deny- 
ing the  title  of  the  defendant,  except  as  against  the  plaintiff  in  execution.  If 
therefore,  he  purchased  for  a  sum  more  than  sufficient  to  satisfy  the  plaintiff's 
execution  against  other  creditors  of  the  defendant,  he  may  insist  upon  his  right 
to  the  excess, 

.3.  Where  land  levied  on  hyfi.fa.  will  allow  of  division,  it  is  the  duty  of  the  sheriff 
to  sell  only  so  much  as  is  necessary  to  satisfy  the  execution. 

4.  Upon  the  reversal  of  a  judgment,  the  appellate  court  cannot  render  a  judgment 
against  a  person  not  a  party  to  the  cause. 

THIS  was  amotion  in  the  Circuit  Court  of  Wilcox,  submitted 
by  the  defendant  in  error,  for  an  order  upon  Jonathan  M.  HiU, 
the  sheriff  of  that  county,  requiring  him  to  apply  the  sum  of  five 
hundred  and  forty-four  dollars,  to  the  satisfaction  of  an  alias  fieri 
facias  in  favor  of  James  Hanks,  for  the  use  of  the  defendant  in 
error,  against  John  W,  Dunn,  issued  from  that  court. 

It  appears  that  Samuel  Burnett,  far  the  use  of  William  Bon- 
ner, had  theretofore  recovered  a  judgment  in  the  county  court  of 
Wilcox,  against  John  W.  Dunn  and  Thomas  Dunn,  which  the 
sheriff  of  Wilcox  levied  on  the  lands  of  the  defendants  in  ex- 
ecution, and  sold  the  same  for  eight  hundred  and  sixty  dollars,  to 
the  plaintiffs  in  error;  and  appropriated  two  hundred  and  sixty- 
nine  dollars  to  the  payment  of  the  execution  under  which  the 
land  was  sold,  and  retained  the  balance  in  his  hands.  The  plain- 
tiffs in  error  resisted  the  motion,  and  moved  the  court  to  direct 
the  pay  ment  of  the  money  in  ihe  sheriff's  hands,  to  them;  insist- 
ing that  though  Ihey  had  purchased  the  land,  at  the  sale  by  the 
gberiff,  they  had  previously  purchased  it  of  the  Dunns,  before 
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the  judgment  was  rendered,  on  which  the  execution  in  favor  of 
James  Hanks,  for  the  use  of  the  defendant  in  error,  issued. 
And,  though  the  plaintiffs  in  error,  seemed  to  have  made  good, 
ty  proof,  the  ground  on  which  they  resisted  the  motion  of  the 
defendant,  yet  the  court  determined,  that  the  defendant  should 
be  satisfied  from  the  money  in  the  hands  of  the  sheriff,  the 
amount  of  the  execution  in  which  he  had  the  beneficial  interest. 

The  court  further  refused  to  allow  the  plaintiffs  in  error  to 
show  by  parol  proof,  tiiat  the  execution,  on  which  defendant's 
motion  was  founded,  was  really  satisfied,  by  payment  to  the 
sheriff,  though  not  so  returned. 

The  foregoing  facts  are  fully  disclosed  in  the  order  of  court, 
and  in  a  bill  of  exceptions,  and  are  here  assigned  for  error. 

Peck,  for  the  plaintiff. 
Proctor,  for  the  defendant. 

COLLIER,  C.  J. — It  is  objected  by  the  defendant  in  error, 
that  as  his  motion  was  against  the  sheriff,  and  as  the  order  of  the 
court  was,  that  the  sheriff  pay,&c.,  the  plaintiffs  could  not  regu- 
larly sue  out  a  writ  of  error:  but  it  should  have  been  prosecuted 
by  the  sheriff.  We  think  this  objection  is  not  well  taken.  The 
sheriff  is  a  mere  holder  of  the  money  collected  on  the  sale  of  the 
land,  in  trust  for  the  party  entitled  to  it;  and  it  is  immaterial 
to  him  who  receives  it,  if  it  is  disposed  of  according  to  law. 
Whether  he  is  warranted  in  paying  the  money,  under  an  order 
of  court  which  is  erroneous;  or  whether  he  should,  for  his  own 
indemnity,  seek  to  correct  the  error,  are  questions,  which  need 
not  be  here  decided.  The  plaintiffs  in  error  objected  to  the 
appropriation  asked  by  the  defendant;  and  presented  to  the  court, 
the  grounds  on  which  they  supposed  themselves  entitled  to  a 
preference  over  him:  these  grounds  were  considered,  and  there 
determined  against  them.  It  then  appears  that  the  plaintifTs 
were  admitted  as  parties  litigant  in  the  circuit  court;  that  their 
interest  is  really  involved,  and  that  a  decision  has  been  made 
against  them.  Under  tlie  influence  of  the  principle,  which  per- 
mits a  party  in  interest,  against  whom  there  has  been  an  adverse 
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adjudication  in  a  subordinate  court,  to  seek  a  revision,  we  think 
the  pla'niiffs  might  weJl  prosecute  a  writ  of  error,  in  their  own 
names. 

The  plaintiffs  having  purchased  of  the  Dunn's  the  land,  by 
the  sale  of  which,  under  Burnett's  execution,  the  sheriff  acquired 
the  money  in  controversy  before  the  judgment  and  execution, 
under  which  the  defendant  claims,  were  either  rendered  or 
issued,  no  lien  attached  in  favor  of  the  defendant,  which 
could  have  prejudiced  the  title,  acquired  under  the  sale  by  the 
Dunns.  This  being  the  conclusion  of  law  from  the  facts  in  the 
record,  we  cannot  conceive  on  what  grounds,  the  defendant 
sought  an  appropriation  of  the  money  in  his  favor,  unless  it  was 
upon  the  supposition  that  the  land  having  been  sold  as  the  pro- 
perty of  the  Dunns,  the  excess  yielded  after  the  payment  of 
Burnett's  execution,  belonged  to  them,  and  was,  of  consequence, 
subject  to  their  debts.  Such  would  be  the  natural  inference,  in 
the  absence  of  any  adverse  interest.  But  the  claim  of  the  plain- 
tiffs to  the  money,  must  be  regarded  as  paramount,  to  that  of  the 
defendant.  The  defendant  could  not  have  subjected  the  land,  to 
satisfy  the  execution  in  favor  of  Hanks,  If  it  would  have  allow- 
ed of  division,  it  was  the  duty  of  the  sheriff  to  have  sold  only 
so  much  of  the  land,  as  was  necessary  to  pay  that  execution;  but 
having  sold  it  en  masse,  and  an  excess  of  money  remaining  in 
the  hands  of  the  sheriff,  the  party  having  title,  after  the  lien 
was  discharged,  must,  upon  every  principle  of  reason  and  jus- 
tice, be  entitled  to  receive  it. 

Whether  the  plaintiffs  in  error,  could  show,  that  the  execution 
in  favor  of  Hanks,  had  been  paid  to  the  sheriff,  though  not  so 
returned,  is  a  question  on  which,  it  is  unnecessary  to  express  an 
opinion;  the  merits  of  the  case  being  disposed  of  by  the  ques- 
tion already  examined. 

The  judgment  of  the  circuit  court  is  reversed,  and  as  the 
sheriff  is  not  a  party  of  record,  no  judgment  can  be  rendered 
against  him  here,  in  favor  of  the  plaintiffs;  but  they  can,  if  they 
think  proper,  proceed  in  the  appropriate  court,  in  order  to  the 
recovery  of  the  money  in  his  hands. 
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McRae  V.  Kennon, 

1.  An  acknowledgment  made  by  the  maker  of  a  note,  to  one  who  had  once  held 
the  note  as  endorsee,  will  enure  to  the  benefit  of  the  holder. 

Error  to  the  County  Court  of  Tuscaloosa  County. 

THIS  action  was  brought  by  the  plaintiff  in  error,  as  the  last 
endorsee  against  the  defendant  in  error,  as  maker  of  a  promissory 
note. 

On  the  trial  before  the  jury,  the  plaintiff  introduced  one  Ful- 
ler,  who  had  previously  held  the  note  as  endorsee,  and  had  en- 
dorsed it  to  the  plaintiff,  to  prove  an  acknowledgment  by  the 
defendant  of  his  liability  on  the  note — which  acknowledgment 
was  made  on  the  same  day  the  suit  was  brought,  and  after  the 
writ  was  executed,  and  moved  the  court  to  instruct  the  jury,  that, 
if  they  believed,  from  the  evidence,  that  the  defendant  acknowl- 
edged himself  bound  for  the  note  to  the  witness,  at  the  same 
time  knowing  that  the  plaintiff  was  the  owner  of  the  note,  they 
must  find  for  the  plaintiff;  which  charge  the  court  refused  to 
give,  but  charged  the  jury  that,  if  a  promise  or  acknowledgment 
is  made  to  the  holder  of  endorsed  paper,  any  party  \vho  after- 
wards takes  it  up,  may  avail  himself  of  such  promise  or  ac- 
knowledgment, and  maintain  an  action  against  the  party  mak- 
ing it. 

To  the  refusal  to  charge,  and  to  the  charge  as  given,  the  plain- 
tiff excepted,  and  now  assigns  for  error. 

Peck  &  Clark,  for  plaintiff  in  error. 
Porter,  contra. 

ORMOND,  J. — The  charge  asked  for,  should  have  been  given 
by  the  court,  as  it  is  fully  within  the  reason,  if  not  the  letter  of 
the  decision  of  this  court,  when  the  case  was  last  here. 

The  acknowledgment  supposed  to  be  made  by  the  defendant 
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in  error,  to  the  witness  Fuller,  who  had  once  held  the  note  by 
endorsement,  must  enure  to,  and  is  in  effect,  an  acknowledgment 
in  favor  of,  the  plaintifl"  in  error,  who,  by  the  endorsement  of 
Fuller,  had  become  invested  with  all  the  interest  of  Fuller  in  the 
note. 

This  very  question  was  endeavored  to  be  anticipated  by  this 
court,  when  the  case  was  last  here.  Thus  it  is  said  "  it  was  not 
objected  in  the  county  court,  that  an  acknowledgment  made 
to  Fuller  would  not  enure  to  the  defendant  in  error  ;  yet,  as  it 
is  possible  the  question  may  be  made  upon  another  trial,  it  may 
be  proper  to  remark  that,  if  a  promise  or  acknowledgment  is 
made  to  the  holder  of  endorsed  paper,  any  party  to  it,  who  may 
afterwards  take  it  up,  may  avail  himself  of  such  acknowledg- 
ment or  promise,  and  maintain  an  action  against  the  party  mak- 
ing it." 

The  only  difference  between  the  facts  here  supposed,  and  the 
facts  as  they  were  shown  to  exist,  at  the  last  trial,  is,  that  when 
the  acknovvledgment  was  made  by  the  defendant  to  Fuller,  he 
was  not  the  actual  holder  of  the  paper.  But  how  can  this  affect 
the  question — the  admission  was  of  the  existence  of  a  fact,  which 
would  have  been  evidence  against  him,  if  made  to  a  stranger,  and 
certainly  can  lose  none  of  its  force,  by  being  made  to  one,  to 
whom  he  might  be  responsible.  An  acknowledgment  of  liability 
to  pay  the  note,  must  be,  to  pay  it  to  whoever  is  entitled  to  re- 
ceive it. 

It  is  to  be  lamented,  that  a  case  of  such  small  importance  as 
this,  should  have  been  productive  of  so  much  litigation — so 
much  expense  to  the  parlies— vexation  and  delay.  Great  as  our 
desire  is  to  avoid  such  consequences,  we  can  go  no  furl  her  than 
to  decide  the  precise  question  before  us.  We  cannot  anticipate 
the  future  aspect  of  the  case,  and  provide  for  it  in  advance.  We 
hope,  however,  that  the  case  is  now  at  rest. 

Let  the  judgment  of  the  court  below  be  reversed,  and  the 
cause  be  remanded  for  another  trial,  in  conformity  with  this,  and 
the  previous  opinions  expressed  in  this  cause. 
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Williams  v.  Hinton. 

1.  Justices  of  the  peace  have  jurisdiction  of  suits  on  contracts,  for  the  delivery  of 
specific  articles,  and  to  give  judgment  for  the  proper  sum,  not  exceeding  fifty 
dollars  in  money. 

2.  Justices  of  the  peace  have  no  jurisdiction  of  the  actions  of  Trover  or  Detinuci 
although  the  property  converted  or  detained,  may  be  of  a  less  value  than  fifty 
dollars. 

3.  If  the  proceedings  before  a  justice  of  the  peace,  are  regular,  a'hd  the  suit  is  re- 
moved to  the  county  or  circuit  court,  after  judgment,  they  ought  not  to  be  quash- 
ed, because  the  plantifi'  declares  in  Detinue  or  Trover. 

4.  The  proper  course,  is  to  require  the  plaintiff  to  file  a  statement  of  his  cause  of 
action,  when  any  question,  as  to  its  sufficiency,  or  to  the  jurisdiction  of  the  justice 
of  the  peace  can  be  raised  on  demurrer. 

Writ  of  error  to  the  County  Court  of  Tuscaloosa  County. 

WILLIAMS  sued  Hinton  before  a  justice  of  the  peace  of 
Tuscaloosa  county,  and  recovered  judgment  for  fifty  dollars. 
Hinton  appealed  to  the  county  court;  and  Williams  there  filed  a 
statement  of  his  cause  of  action  as  follows  : — I.  For  unjustly 
detaing  a  mule  colt,  the  property  of  the  plaintiff,  of  the  value 
of  fifty  dollar?.  2.  Because  the  defendant  was  indebted  to  him 
in  the  sum  of  fifty  dollars,  the  value  of  a  mule  colt,  contracted 
to  be  delivered  to  him  ;  which  contract  the  defendant  failed  to 
perform. 

The  county  court  quashed  the  proceedings,  on  the  motion  of 
the  defendant,  for  the  reason  that  the  justice  had  no  jurisdiction 
of  the  case  presented. 

The  proceedings  before  thejustice  of  the  peace,  do  not  declare 
that  the  action  was  instituted  for  any  other  than  a  money  demand. 

Williams  assigns  for  error,  that  the  county  court  erred  in 
quashing  the  proeeedings. 

Porter,  for  the  plaintiff  in  error. 
Phelan,  contra. 
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GOLDTHWAITE,  J.— The  warrant  issued  by  the  justice  of 
the  peace,  calls  on  the  defendant  to  answer  a  money  demand,  and 
is  in  the  usual  form.  The  other  proceedings  do  not  seem  to 
have  been  irregular,  until  the  case  was  removed  to  the  county 
court,  where  the  plaintiff  files  a  statement  of  his  cause  of  action^ 
the  first  count  of  which  is  in  detinue,  and  the  second  may  be 
considered  as  in  asstimpsit^ 

1.  Under  the  several  statutes,  regulating  the  jurisdiction  of 
justices  of  the  peace,  these  magistrates  are  permitted,  in  certain- 
cases,  to  entertain  jurisdiction  of  suits  on  contracts,  for  the  de- 
livery of  specific  articles,  and  to  give  judgment  for  the  proper 
sum  in  money.     (Aikin's  Dig.   292.) 

2.  It  is  not  considered,  however,  that  they  have  jurisdiction 
of  actions  of  detinue  or  trover,  even  in  those  cases  where  the 
value  of  the  property  detained  or  converted,  is  less  than  fifty 
dollars. 

3.  4.  The  court  erred  in  quash^^ing  the  proceedings,  because 
k  does  not  appear  there  was  anything  disclosed  in  the  warrant, 
that  this  suit  was  instituted  for  a  cause  of  action  not  within  the 
jurisdiction  of  the  justice.  It  is  true,  the  first  count  in  the  state- 
ment is  in  detinue;  but  this  did  not  warrant  the  course  pursued. 
The  court  could  have  required  the  plaintiff  to  file  a  proper  state- 
ment of  his  cause  of  action;  or  the  defendant  could  have  demur- 
red to  that  which  was  filed,  and  thus  have  prevented  any  ques- 
tion as  to  its  sufficiency,  or  as  to  the  jurisdiction  of  the  justice 
to  entertain  the  suit. 

The  judgment  must  be  reversed  and  the  cause  remanded  fof 
fw-rther  proceedings. 
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I.  The  action  of  assM/n^s/t  will  lie  upon  an  express  parol  contract,  or  where  the 
circumstances  of  the  transaction  are  such,  that  the  law  will  imply  a  promise. 
And  although  this  action,  when  founded  on  an  implied  liability,  is  greatly  favored* 
and  has  been  likened  to  a  bill  in  equity,  yet  it  cannot  be  maintained,  unless  the 
plaintiff  shows  a  legal  right. 

H.  Nor  will  a  promise  by  a  defendant,  to  pay  money,  ha  implied,  unless  he  was  un- 
der  a  legal  obligation  to  pay, 

3>  Where  an  agent  purchases  on  behalf  of  a  principal  whose  name  he  conceals, 
the  seller,  on  discovering  the  principal,  may  maintain  an  action  against  him. 
But  if  the  seller,  with  a  full  knowledge  of  the  buyer's  agency,  elect  to  give  him 
credit,  and  place  the  amount  to  his  dehll,  he  cannot,  afterwards  recover  from  the 
principal. 

4.  Where  the  guardian  of  a  lunatic,  purchased  merchandize  (which  was  charged 
to  him)  for  the  use  of  the  lunatic  and  his  family,  an  action  cannot  be  maintained 
against  the  lunatic,  upon  an  implied  promise  to  pay  the  amount,  though  he  has 
recovered  his  reason,  and  his  property  been  restored  to  him,  without  the  guardi- 
an's retaining  any  part  ofit,  to  indemnify  himself  for  his  liabilities  on  account  of 
h\a  ward.  At  the  time  the  purchases  were  made,  the  lunatic  was  not  in  a  situa- 
tion to  make  himself  liable  upon  an  implied  promise,  and  subsequent  events 
cannot  create  it. 

-5,  But  as  the  debt  was  contracted  on  account  of  the  lunatic  and  his  family,  he  is 
und«r  a  morarobligation  to  pay  it,  and  a  promise,  after  a  return  of  his  reason, 
would  be  binding.  So,  he  would  be  liable,  upon  an  implied  undertaking,  to  re- 
imburse the  guardian,  should  he  pay  the  debt. 

THIS  case  comes  here  by  writ  of  error,  from  the  Circuit 
Court  of  Franklin.  By  the  reconl,  it  appears  that  the  plaintiffs 
in  error  brought  an  action  of  assumpsit  against  the  defendant 
for  goods,  wares  and  merchandize  sold  and  delivered.  The 
case  was  tried  upon  the  general  issue. 

On  the  trial,  an  exception  was  taken  to  the  refusal  of  the  pre- 
siding Judge,  to  instruct  the  jury  as  requested  by  the  plaintiffs, 
and  to  the  charge  given  by  him.  From  the  bill  of  exceptions, 
it  appears  that  the  plaintifl's,  to  support  their  action,  introduced 
aud  proved  an  account,  for  merchandize  sold  by  them  to  one 
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Davis  Gurley,  and  the  family  of  the  defendant,  for  the  use  of 
the  defendant  and  family,  during  the  time  Gurley  was  the  guar- 
dian of  the  defendant,  as  a  lunatic.  The  plaintiffs  also  introdu- 
ced evidence  to  prove,  that  before  the  account  became  due,  de- 
fendant was  declared  capable  of  attending  to  his  own  business, 
and  his  property  all  taken  out  of  the  hands  of  Gurley,  and  placed 
in  his  own  possession,  under  a  verdict  of  a  jury,  and  an  order  of 
the  county  court  of  Franklin;  and  that  Gurley,  in  the  settle- 
ment of  his  guardianship  accounts  with  the  county  court,  did 
not  take  into  the  account  the  demand  of  the  plaintiffs;  that  he 
had  not  paid  the  same;  nor  had  he  reserved  any  money,  or  ef- 
fects of  the  defendant's  in  his  hands,  for  that  purpose.  The 
account  sued  on,  was  charged  on  the  books  of  the  plaintiffs 
against  Gurley,  as  the  guardian  of  the  defendant.  And  this  was 
all  the  evidence  in  the  cause. 

The  plaintiffs'  counsel  prayed  the  court  to  instruct  the  jury, 
that,  if  they  believed  the  evidence  that  had  been  adduced,  it 
raised  an  implied  promise,  on  the  part  of  the  defendant,  to  pay 
the  plaintiffs  their  account;  which  prayer  the  court  overruled; 
but  instructed  the  jury,  that  if  the  goods  were  sold,  under  a  con- 
tract with  Gurley,  and  charged  to  him,  as  guardian  of  the  de- 
fendant, the  plaintiffs  ought  not  to  recover  for  the  same,  of  the 
defendant:  to  all  which  the  plaintiffs  excepted,  &c. ;  and  now 
assigns  the  refusal  to  charge  the  jury  as  requested,  and  the  charge 
as  given,  for  error. 

NooE,  for  the  plaintiff. 

No  counsel  appeared  for  ihe  defendant. 

COLLIER,  C.  J. — The  action  of  assumpsit  is  sustainable 
where  there  is  an  express  parol  contract;  or  where  the  circum- 
stances of  the  transaction  are  such  that  the  law  will  imply  a 
contract.  (1  Chitty's  PI.  88.)  Thus,  if  one  man  receives  money 
for  the  use  of  another,  the  law  will  imply  a  promise  by  the  re- 
ceiver, to  pay  the  mone}'  to  him  for  whose  use  it  was  received. 
But  notwithstanding,  this  action,  when  founded  upon  a  general 
implied  liability,  is  greatly  favored  as  a  remedy,  and  has  some- 
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times  been  likened  to  a  bill  in  equity,  it  cannot  be  maintained 
unless  the  plaintiff  shows  a  legal  riglit.  (2  Starkie's  Ev.  109.) 
Nor  will  the  defendant  be  presumed  to  have  promised,  unless 
he  is  under  a  legal  obligation  to  pay.  (2  Starkie's  Ev.  101.) 

Again;  Where  an  agent  purchases  on  behalf  of  a  principal, 
whose  name  he  conceals,  the  seller,  on  discovering  the  princi- 
pal, may  support  an  action  against  him;  and  if  the  seller,  know- 
ing that  the  buyer  who  deals  in  his  own  name,  is  the  agent  of 
another,  elect  to  give  credit  to  the  agent,  and  debit  him  with 
the  amount,  he  cannot  afterwards  recover  from  the  principal: 
(Speering  v.  Degrave;  1  Vern.  Rep.  643:  Kymer  v.  Sumer- 
cropp,  1  Camp.  Rep.  109:  Paterson  v.  Gandasequi ;  15  East; 
Rep.  62.) 

In  the  case  before  us,  Gurley  was  appointed  by  the  judge  of 
the  county  court,  the  guardian  of  the  person  and  estate  of  the 
defendant  in  error,  with  full  power  to  manage  the  estate  and 
provide  for  the  maintenance  of  him  and  family.  The  guardian, 
during  the  continuance  of  his  authority,  was  agent  of  the  court; 
liable  to  account  to  it;  and  subject  to  removal,  when  it  should  be 
shown  to  the  court,  that  the  person  supposed  to  have  been  a  lu- 
natic, was  restored  to  "  sanity  of  mind."  But  until  this  latter 
event  happened,  and  the  supposed  lunatic  was  remitted  to  the 
possession  of  his  estate,  his  right  to  make  a  contract  was  entire- 
ly suspended,  and  vested  in  the  guardian,  so  far  as  was  necessa- 
ry to  enable  him  to  perform  the  trust.  It  then  follows,  that  a 
lunatic  has  not  the  power  to  contract;  and  that  if  he  were  to  pur- 
chase property  under  an  express  promise  to  pay,  no  legal  obliga- 
tion would  be  incurred.  If  an  express  promise  would  not  be 
binding,  can  one  be  implied  from  circumstances?  We  appre- 
hend not.  The  law  never  presumes  one  to  have  promised,  who 
has  not  the  capacity  to  contract. 

If  the  reasoning  employed  be  well  founded,  it  cannot  be  sup- 
posed that  the  defendant,  at  the  time  of  the  sale  of  goods  by  the 
plaintifTs,  promised  to  pa}'  for  them;  nor  do  the  circumstances  of 
the  case,  authorize  a  promise  to  .be  implied.  The  credit  then, 
was  given  exclusively  to  Gurley,  who  the  proof  shows,  was 
debited  with  the  goods. 
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The  next  inquiry  is,  does  the  discliarge  of  Gurley  from  his 
guardianship,  and  the  restoration  of  the  defendant's  estate  to 
him,  impose  upon  the  defendant  a  legal  liability  to  the  plaintiffs. 
The  plaintiffs  did  not  participate  in  this  change  of  circumstan- 
ces; nor  does  it  appear,  that  they  had  any  transaction  with  the 
defendant.  There  is  then  no  privity  between  them,  ^which 
would  warrant  the  implication  of  a  promise.  The  law  is  clear, 
that  if  the  defendant  was  not  in  a  situation  to  make  him  liable 
upon  an  implied  assumpsit  when  the  plaintiffs  parted  with 
their  property,  subsequent  events  cannot  support  such  a  promise. 

That  the  defendant  is  under  a  moral  obligation  to  pay  the 
-debts  contracted  by  Gurley  during  his  guardianship,  for  the 
support  of  himself  and  family,  unless  Gurley  had  retained  a  suf- 
ficient sum  from  the  defendant's  estate  for  his  indemnification, 
we  think  clear.  And  this  obligation  would  constitute  a  suffi- 
cient consideration  to  support  an  express  promise;  but  in  the 
absence  of  such  a  promise,  the  plaintiff's  only  remedy  against  the 
defendant  is,  by  suit  in  equity,  founded  on  the  special  circum- 
stances of  the  case.  Whether  a  resort  to  equity  is  allowable,  so 
long  as  Gurley  is  able  to  pay,  we  do  not  pretend  to  intimate; 
but  that  the  defendant  would  be  directly  liable  to  Gurley  for  all 
expenditures  for  the  support  of  himself  and  family,  we  think  un- 
<leniable. 

The  defendant  not  being  liable  to  the  plaintiffs  under  the  facts 
disclosed  in  the  bill  of  exceptions,  there  is  no  error  in  the  charge 
of  the  Circuit  Court,  and  the  judgment  is  consequently  affirmed. 
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).  The  return  of  the  sherifT  to  a  judicial  attachment,  against  three  tlefondants,  thnt 
by  virtue  of  the  writ,  he|had  levied  on  certain  slaves,  and  that  the  same  were 
replevied  by  the  bond  of  the  defendant,  is  conclusive  to  show  that  the  slaves  were 
the  property  of  all  the  defendants, 

2.  A  replevin  bond  returned  by  the  sheriff,  is  no  part  of  the  record,  and  cannot  be 
looked  to  to  explain  or  contradict  the  sheriff's  return. 

3.  A  promissory  note  may  be  re-issued  by  an  endorsee  after  it  is  due,  and  after  it 
was  discounted  in  bank,  and  paid  by  him  at  its  maturity  with  his  own  funds. 

4.  A  principal  is  a  competent  witness,  (his  interest  having  been  released)  to  prove 
the  object  and  purpose  of  sending  an  agent  from  Mobile  to  the  country  ;  it  waa 
merely  proof  of  the  character  of  the  agency,  which  it  was  equally  competent  for 
the  agent  or  himself  to  prove. 

5.  An  account,  or  receipt,  is  open  to  explanation,  by  parol  proof,  and  constitutes 
an  exception  to  the  general  rule. 

Error  to  the  Circuit  Court  of  Marengo  county, 

THIS  was  an  action  of  assumpsit,  brought  in  the  court  below, 
by  the  defendant  and  one  Paiton,  his  partner,  (since  deceased) 
as  assignees  of  a  promissory  note,  executed  by  the  plaintiffs  in 
error.  The  original  writ  having  been  returned  "  not  found,"  on 
motion  of  the  plaintiffs  below  a  judicial  attachment  issued, 
■which  was  executed  by  the  sheriff,  and  on  which  he  made  the 
following  reiurn:  "By  virtue  of  this  writ,  I  have  levied  upon 
and  taken,  four  negroes,  viz:  Cam,  Jack,  Kit,  and  Sol,  and  the 
same  replevied  by  a  bond  given  by  the  defendant  and  James 
Goodwyn." 

To  a  declaration  in  the  usiial  form,  against  all  the  defendants 
below,  the  general  issue  was  pleaded  by  John  Kirksey  alone; 
and  the  plaintiff  below,  took  a  judgment  by  default  against  the 
other  two  defendants,  and  obtained  a  writ  of  inquiry  of  damages. 

The  plaintiffs  obtained  judgment  against  all  the  defendants. 

A  bill  of  exceptions  taken  at  the  trial,  discloses,  that  the  note 
offered  in  evidence  by  the  plaintiffs  below,  was  payable  to  An- 
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drew  Armstrona;,  or  bearer,  Cashier;  and  was  payable  at  the 
Branch  of  the  Bank  of  the  State  of  Alabama,  at  Mobile,  and  en- 
dorsed by  Franklin  Robertson,  jr. 

The  defendant  read  in  evidence,  the  deposition  of  Andrew 
Armstrong,  Cashier  bf  the  Branch  Bank  at  Mobile,  which  prov- 
ed, that  the  note  as  above  described,  was  offered  at  the  Bank 
for  discount,  by  Franklin  Robertson;  and  that  upon  its  discount, 
it  became  the  property  of  the  Bank.  That  the  note  was  protest- 
ed at  maturity,  and  subsequently  pnid  to  the  Bank.  He  did  not 
know,  but  supposed,  that  the  note  was  paid  by  the  last  endorser, 
Robertson,  who  was  then  in  good  credit,  but  slopped  payment 
some  lime  afterwards.  The  witness  did  not  know  the  form  of 
the  note;  but  presumed  it  was  the  form  of  country  paper  dis- 
counted at  the  Bank,  and  according  to  the  prescribed  form. 

That  the  note  vva?  not  what  is  termed  accommodation  paper, 
but  was  offered  and  done  as  business  paper.  That  the  note  did 
not  belong  to  him,  nor  had  he  any  interest  in  it.  That  if  the 
note  was  payable  to  him  as  Cashier,  it  was  in  the  form  prescrib- 
ed by  the  rules  of  the  Bank.  That  he  never  transfered  or  en- 
dorsed the  note,  by  writing,  or  otherwise,  to  the  plaintiff,  unless 
the  delivery  of  the  note,  by  the  individual  vvho  paid,  was  such 
transfer;  if  so,  he  believes  lie  delivered  it  to  Franklin  Ro- 
bertson. He  further  stated,  that  he  had  no  knowledge  of  the 
transaction,  except  what  he  derived  from  the  books  of  the  Bank. 

This  testimony  was  objected  to  by  the  plaintiff's  counsel. 

The  defendant  further  gave  in  evidence,  and  read  to  the  jury, 
an  account  currenL,  made  out  by  Franklin  Robertson,  against 
John  M.  C.  Kirksey,  the  principal  in  the  note  sued  on,  by  which 
it  appears,  that  on  the  2d  January,  1834,  the  note  in  question, 
was  entered  to  the  credit  of  said  Kirksey,  on  the  books  of  Ro- 
bertson; and  that  on  the  3d  April,  1S34,  Robertson  charged  to 
the  individual  account  of  Kirksey  the  amount  paid  by  him  to  the 
Bank,  on  taking  up  the  note  in  question,  including  expense  ot 
protest,  &.C. 

Franklin  Robertson  was,  thereupon,  introduced  by  the  plain- 
tiff, and  having  been  released  from  all  liability,  on  account  of 
the  transfer  of  the  note,  testified,  that  John  M.  C  Kirkse)',  the 
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principal  in  the  note,  being  indebted  to  him,  for  advances  on  his 
account,  and  for  acceptances  of  his  drafts,  he  sent  his  clerk,  one 
Tims  lip  the  country  to  Marengo,  where  Kirksey  resided,  to 
obtain  cotton,  money,  or  paper  that  he  could  use;  and  that  Tims 
returned  to  him  at  Mobile  with  the  note  in  question,  which  he, 
Robertson,  received,  in  place  of  nr.onev'  or  cotton,  as  business  pa- 
per, and  in  payment,  and  credited  it  accordingly  upon  his  account 
current:  that  he  was  unable  to  discount  the  note  in  bank,  with- 
out endorsing  it  himself,  and  procuring  his  friends  to  endorse  it 
with  him:  that  after  being  thus  endorsed,  it  was  discounted 
in  Bank,  and  at  maturity  was  paid  by  him,  and  taken  out  of  bank 
to  protect  his  own  credit:  that  he  was  not  placed  in  funds  by  J. 
M.  C.  Kirksey,  or  either  of  the  makers  of  the  note,  to  pay  it, 
and  did  not  pay  it  as  the  agent  of  Kirksey,  or  with  his  money. 
That,  after  taking  up  the  note  at  maturity,  about  4he  month  of 
June,  1834,  on  account  of  liabilities  they  had  assumed  for  him 
as  his  sureties,  and  upon  passing  off  the  note,  he  credited  the  ac- 
count of  J.  M.  C.  Kirksey  with  the  amount. 

He  further  stated,  that  he  was  a  commission  merchant  in  Mo- 
bile, and  the  factor  of  J.  M.  C  Kirksey,  at  the  time  of  the  above 
transaction;  but  had  no  dealings  with  theother  defendants,  nor 
were  they  indebted  to  him.  He  further  stated,  that  the  note  was 
in  the  form  prescribed  for  country  accommodation  paper,  but 
that  he  received  the  same  as  business  paper.  The  witness  also 
deposed  to  facts  tending  to  prove  a  promise  by  John  Kirksey,  to 
pay  this  and  other  similar  notes. 

The  plaintiffs  also  proved,  by  one  Adams,  that  the  account, 
exhibited  by  the  defendants,  was  kept  according  to  the  custom  of 
merchants.  That  the  note  in  question  was  in  the  form  prescrib- 
ed by  the  bank  for  country  accommddation  paper,  but  that  the 
bank,  about  that  time,  was  in  the  habit  of  discounting  such  notes 
as  business  paper.  Another  witness  also  deposed,  that  the  account 
current  was  in  the  form  usual  among  merchants. 

This  being  all  the  testimony,  the  defendant,  John  Kirksey,  by 
his  counsel,  moved  the  court  to  instruct  the  jury,  that  if  ihey 
believed  from  the  evidence,  that  the  note  sued  on  was  signed  by 
3d 
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the  defendant,  and  intended  by  the  parties  to  be  discounted  by 
the  Branch  of  the  Bank  of  the  State  of  Alabama  at  Mobile,  for 
the  benefit  of  Franklin  Robertson,  that  the  makers  became  liable 
upon  the  note  only  on  its  being  discounted  by  the  bank;  and  if 
it  was  paid  at  maturity  by  Robertson,  the  note  was  extinguished, 
and  could  not  afterwards  be  negotiated,  so  as  to  enable  the  plain- 
tiffs to  recover  upon  it.  And  further  moved  the  court  to  charge 
the  jury,  that  if  the  note  sued  upon  was  executed  by  the  defen- 
dant, to  be  discounted  in  bank,  and  that  he  received  no  conside- 
ration for  it,  he  was  not  liable  to  the  bank  for  the  same,  unless 
the  bank  had  negotiated  the  note  in  the  course  of  business;  and 
that  under  such  circumstances,  the  transfer  by  delivery  of  the 
note  by  Robertson,  after  it  became  due,  and  after  he  had  paid  the 
same  to  the  bank,  was  such  a  change  in  the  nature  of  the  con- 
tract, as  exonerated  John  Kirksey  as  surety. 

And  further  moved  the  court  to  charge  the  jury,  that  if  they 
believed  from  the  evidence,  and  from  an  inspection  of  the  face 
and  form  of  the  note,  that  the  same  was  in  the  form  prescribed 
by  the  bank  for  country  accommodation  paper,  that  the  note  was 
to  be  regarded  as  accommodation  paper,  unless  the  evidence  sat- 
isfied them  that  it  was  given  to  Robertson,  or  his  agent,  as  busi- 
ness paper,  and  that  Robertson's  testimony  could  not  be  receiv- 
ed to  shew  what  he  said  to  his  agent,  when  he  sent  him  up  the 
country,  to  obtain  payment  from  John  M.  C.  Kirksey;  or  the 
light  in  which  he  considered  the  paper,  when  he  received  it  from 
his  agent  Tims,  unless  the  makers  of  the  note  were  present,  and 
assented  to  his  receiving  it  as  business  paper,  in  payment  of  debts 
due,  or  to  become  due  to  him;  and  that  Robertson's  endorse- 
ment of  the  note  to  procure  its  discount,  was  an  independent 
contract  between  the  bank  and  liimself,  and  created  no  privity 
between  the  makers  of  the  notes  to  himself;  and  that  if  they  be- 
lieved Robertson  had,  upon  the  maturity  of  the  note,  paid  the 
same,  and  charged  the  amount  in  his  account  to  John  M.  C. 
Kirksey,  the  principal  in  the  note,  he  could  not  now,  by  testi- 
mony, contradict  his  written  acknowledgment,  so  made;  and 
could,  under  such  circumstances,  only  look  to  John  M.  C.  Kirk- 
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sey,  for  the  amount  so  paid.  All  which  instructions  the  court  re- 
fused to  give;  and  charged  the  jury,  that,  if  they  believed,  from 
the  evidence,  that  the  note  in  question  was  executed  by  the  par- 
ties as  business  paper,  in  payment  of  a  debt  due  to  Robertson, 
or  to  enable  Robertson  to  raise  money  in  Bank,  to  pay  the  debts 
or  to  meet  the  engagements  of  John  M.  C.  Kirksey  to  himself, 
that  his  payment  of  the  note  at  maturity,  by  himself,  did  not 
extinguish  it,  if  they  believed  Robinson  had  paid  the  same  as 
endorser,  and  out  of  his  own  funds,  and  to  protect  his  own  cred- 
it, and  without  being  placed  in  funds,  by  the  makers  of  the  note, 
or  some  of  them,  for  that  purpose.  That  Robertson  had  a  right 
to  state  the  purpose  for  which  he  sent  his  agent,  Tims,  to  see 
Kirksey;  and  the  purpose  for  which  he  received  the  note  in 
question,  and  that  it  was  competent  for  him  to  shew,  notwith- 
standing the  entry  in  his  account  current,  whether  he  paid  the 
note  at  maturity,  as  the  agent  of  Kirksey,  with  funds  furnished 
by  him;  or  whether  he  paid  the  same  out  of  his  own  funds,  and 
to  protect  his  own  credit:  that  if  he  paiil  the  note  as  the  agent 
of,  and  with  the  funds  of  Kirksey,  the  note  would  be  extinguish* 
ed  by  the  payment,  and  no  recovery  could  be  had  upon  it;  but  if 
he  paid  it  for  the  protection  of  his  own  credit,  with  his  own 
funds,  the  note  would  not  be  extinguished. 

The  court  further  instructed  the  jur}',  that,  if  they  believed 
the  note  was  executed  as  accommodation  paper,  for  the  benefit 
of  Kirksey,  that  then  the  plaintiff  could  not  recover:  and  that, 
to  charge  the  defendant,  Kirksey,  by  any  subsequent  promise,  if 
the  jury  believed  one  had  been  made,  the  proof  must  show  that 
at  the  time  of  any  such  promise,  he  was  in  possession  of  a  full 
knowledge  of  all  the  facts  of  his  case. 

To  the  instructions  given,  and  to  the  refusal  of  the  court,  to 
charge  as  moved  for,  by  the  defendant  below,  an  exception  was 
taken. 

The  defendant  now  prosecutes  this  writ  of  error,  and  assigns 
for  error — 

1.  The  court  below  erred,  in  rendering  judgment  for  the  de- 
fendants in  error: 
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2.  The  court  erred  in  rendering  judgment  against  the  defen- 
dants, when  the  record  shows  that  John  M.  C.  Kirksey,  and 
Washington  W.  Thompson,  two  of  the  defendants,  were  not  in 
court,  by  their  person,  or  by  judicial  attachment,  at  the  time  of 
the  rendition  of  the  verdict  and  judgment. 

3.  The  court  erred  in  rendering  two  judgments  against  the 
said  John  M.  C.  Kirksey  and  W.  W.  Thompson: 

4.  The  court  below  erred,  as  stated  in  the  bill  of  exceptions: 

5.  The  court  below  erred,  in  refusing  to  charge  the  jury,  ad 
shown  by  the  bill  of  exceptions: 

6.  The  court  erred  in  the  charge  given  to  the  jury,  as  shown 
by  the  bill  of  exceptions. 

Lyon  &  Murphy,  for  the  plaintiffs  in  error — cited  1  Johns^ 
Rep.  180:  5  ibid.  176:  11  ibid.  1S5:  10  ibid  587. 

Erwin,  contra — cited  1  Starkie's  Ev.  36,  62:  1  Stewart  & 
Porter  220:  3  Ser.  &  Raw.  229:  Chilty,  jr.  on  Bills  100:  3 
Stewart  139: 

ORMOND,  J. — The  judicial  attachment  which  issued  inr 
this  case,  was  directed  to  the  sheriff,  and  commanded  him  to 
attach  so  much  of  the  property  of  John  M.C.  Kirksey,  John  Kirk- 
sey, and  VV.  W.  Thompson,  as  should  be  of  value  sufficient  to  sat- 
isfy the  debt  and  costs,  according  to  the  complaint;  to  which  he 
made  the  following  return:  "By  virfae  of  this  writ,  I  have  levied 
upon,  and  taken  four  negroes,  viz:  Cam,  Jack,  Kit,  and  Sol,  and 
the  same  replevied  by  a  bond,  given  by  the  defendant  ^vi^  James 
Goodwyn."  It  is  insisted  that  this  return,  in  connection  with 
the  replevin  bond,  shows  that  the  writ  was  executed  on  the  pro- 
perty of  one  of  the  defendants  only,  and  that  such  an  execution 
of  the  writ  will  not  bring  all  tlie  defendants  into  eourt. 

We  are  of  the  opinion,  that  the  replevin  bond  is  no  part  of 
the  record,  and  cannot  be  looked  to  in  the  investigation  of  this 
question;  and  it  is,  therefore,  unnecessary  to  inquire  whether 
one  defendant  could  not  execute  a  bond  for  all.  Looking  to 
the  return  then,  as  the  only  source  of  information  of  the  acts 
of  the  sheriff,  it  is  clear  that  the  writ  was  properly  executed. 
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The  mandate  of  the  writ  was  to  take  the  property  of  all  tlie 
defendants,  and  he  return*,  that,  by  virtue  of  that  authority,  he 
levied  on  five  negroes.  If  this  return  is  false,  it  cannot  be  ques- 
tioned in  this  collateral  way.  His  declaration  must  be  accredi- 
ted; and  if  untrue,  he  will  be  accountable  to  the  party  aggriev- 
ed. It  is  in  this  view  quite  unimportant,  whether  the  property 
was  replevied  by  one,  or  all  of  the  defendants  ;  or  whether  re- 
plevied at  all  or  not  :  as  it  was  the  execution  of  the  attachment 
which  gave  the  court  jurisdiction,  and  this  right  having  attach- 
ed, it  will  not  be  defeated  even  if  the  property  was  permitted  by 
the  sheriff,  to  be  improperly  replevied. 

It  is  objected  that  Robertson  could  not  state  the  object  he  had 
in  sending  Tims  up  the  country,  as  his  agent,  nor  the  purposes 
for  which  he  received  the  note  sued  on  in  this  case. 

Robertson,  it  appears,  was  a  commission  merchant,  in  Mobile, 
and  the  factor  of  John  M.  C.  Kirksey;  and  on  the  trial,  deposed 
that  he  sent  one  Tims,  his  clerk,  up  the  country  to  procure 
from  his  customers,  who  were  indebted  to  him,  payment  in  mo* 
nay,  cotton,  or  paper,  which  he  cauld  use;  that  Tims  returned 
with  the  note  sued  on  in  this  case,  which  he  received  from  the 
agent,  in  place  of  money  or  cotton  as  business  paper,  and  in  pay- 
ment, and  credited  it  accordingly  in  the  account  current. 

We  can  perceive  no  objection  to  this  testimony.  There  could 
certainly  be  no  objection  to  his  stating  the  object  of  sending 
Tims  up  the  country,  for  this  was  merely  proof  of  the  character 
of  his  agency;  and  this  Robertson,  was  certainly,  as  competent 
to  prove  as  Tims,  the  objection  arising  from  his  interest  having, 
been  removed.  The  agent  would  certainly,  be  no  better  ac- 
quainted with  the  character  of  his  agency,  than  the  principal 
who  gave  him  the  power  to  act.  From  the  nature  of  the  thing 
it  must  rest  equally  in  the  knowledge  of  both;  and  either  would 
be  competent  to  prove  it. 

It  was  also,  competent  for  him  to  state  in  what  character  he 
received  the  note — this  is,  strickly  speaking,  an  act  ;  he  says, 
he  received  it  as  business  paper  in  payment,  and  accordingly, 
credited  it  on  the  account  current.     It  is  true  that,  if  it  were 
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important  to  consider  whetlier  the  note  thus  received,  was  "  ac- 
commocialioji"  or  ^^  business  paper,^^  the  act  of  Robertson 
could  not  change  its  character  ;  but  we  are  not  able  to  per- 
ceive from  the  record,  that,  this  question  could  exert  any  influ- 
ence in  the  cause.  Without  now  stopping  to  inquire  whether, 
under  the  circumstances  of  this  case,  the  plaintiff  in  error,  would 
be  benefitted  by  considering  the  note  as  "  country  accommoda- 
tion paper,"  that  question  was,  by  the  court,  left  to  the  jury, 
and  they  were  told  that,  if  the  note  was  of  that  character,  the 
plaintiff  below  could  not  recover— -so  that  it  appears  the  plain- 
tiff in  error,  has  had  the  full  benefit  of  the  question. 

But  there  is  a  point  of  view  in  which  there  can  be  no  doubt 
the  evidence  was  properly  received.  The  account  current  ren- 
dered by  Robertson  to  J.  M.  C.  Kirksey,  in  which  the  note  was 
entered  as  paid,  was  offered  in  evidence  by  the  defendants  below 
Rs  proof  of  payment.  The  items  of  an  account,  or  a  receipt  for 
the  payment  of  a  sum  of  money,  do  not  come  within  the  rule, 
that  written  testimony  cannot  be  contradicted,  or  explained  by 
parol  proof;  or  rather  they  form  an  exception  to  the  general 
rule;  when,  therefore,  this  account  was  offered,  as  proof  of  pay- 
ment, so  as  to  discharge  the  sureties,  it  was  competent  for 
proof  to  be  introduced,  showing  the  light  in  which  the  note  waa 
considered  when  received,  and  all  other  facts  and  circumstancea 
which  would  establish  the  truth  of  the  case,  and  explain  the 
meaning  of  the  entry  of  payment  in  the  first  instance,  and  the 
subsequent  charge,  when  the  money  was  paid  to  the  bank,  on 
the  maturity  of  the  note,  by  Robertson. 

It  is  unnecessary,  as  already  incidentally  stated,  to  enter  upon 
the  enquiry  as  to  the  difference,  if  any  exists,  between  the  rights  of 
sureties,  to  accommodation  or  business  paper,  handed  to  a  credi- 
tor, either  in  payment  of  a  precedent  debt,  or  for  the  purpose 
of  raising  money  in  bank  to  pay  the  debt,  and  whether,  as  is  in- 
sisted in  this  case,  the  sureties  are  liable  only  in  the  event  that 
the  note  is  discounted  by  the  bank;  as  the  jury  were  expressly 
told  by  the  court,  in  thi?  case,  "that  if  they  believed  the  note 
was  executed  as  accommodation  paper,  for  the  benefit  of  Kirk- 


JANUARY  TERM,  1840.  nil 


Kirksey  et  als.  v.  Eates. 


sey,  that  then  the  plaintiff  could  not  recover."  Thi?  opinion  it 
is  not  necessary  to  revise,  for  if  erroneous,  it  was  an  error  in 
favor  of  the  defendant. 

It  remains  only  to  consider,  whether  the  note  was  extinguish- 
ed by  the  payment  by  Robertson,  with  his  own  funds,  at  its 
maturity,  to  the  Bank.  The  question  is  thus  propounded  to  the 
jury,  that  if  the  note  in  question  was  executed  by  the  parties,  as 
business  paper,  in  payment  of  a  debt  due  to  Robertson,  or  to 
enable  Robertson  to  raise  money  in  bank,  to  pay  the  debts,  or  to 
meet  the  engagements  of  John  M.  C.  Kirksey  to  himself,  that  his 
payment  of  the  note  at  maturity,  by  himself,  did  not  extin- 
guish it,  if  paid  with  his  own  funds,  and  to  protect  his  own 
credit. 

The  note  in  this  case  vvas  endorsed  by  Robertson,  and  dis- 
counted at  the  bank;  at  its  maturity,  the  makers  of  the  note 
not  having  provided  funds  for  its  payment,  Robertson  was  com- 
pelled to  take  it  up  with  his  own  funds,  and  to  protect  his  own 
credit;  and  afterwards  endorsed  it  to  the  plaintiffs  below.  This 
was  no  extinguishment  of  the  note.  Until  a  biJl  or  note,  has  been 
paid  by  the  maker  or  acceptor,  it  has  not  discharged  its  functions, 
and  may  be  re-issued,  after  it  is  due  and  after  it  has  been  paid  by 
an  endorser.  See  Byleson  Bills  of  Exchange  97,  and  Callow  v. 
Lawrence;  3  Mauel  &  Selwyn,  97.  The  discount  of  the  note 
by  the  bank,  is  in  effect,  nothing  more,  so  far  as  this  question  is 
concerned,  than  a  borrowing  by  Robertson,  of  the  amount  due 
on  it,  by  a  pledge  of  the  note  with  his  guaranty;  and  as  it  could 
have  been  endorsed  before  such  a  transaction,  it  is  manifest  it 
could  be  afterwards.  Such  would  be  the  decision  on  principle, 
and  such  it  is  on  authority.  The  payment  by  Robertson,  was 
not  a  payment  of  the  note,  but  a  return  of  the  money  advanced 
on  his  endorsement. 

There  was  no  error  in  the  judgment  of  the  Court,  and  it  is 
therefore  affirmed. 
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1.  The  absence  of  the  endorsee  of  a  promissory  note,  from  the  State,  constitutes 
no  excuse  for  the  failure  to  sue  the  maker,  to  the  first  court  of  the  county  where 
he  resides,  to  wliich  the  writ  can  properly  be  made  returnable. 

2.  A  statute  in  which  no  time  is  expressed  when  it  shall  become  operative,  takes 
effect  from  its  passage. 

3.  The  law  does  not  suppose  parties  to  contract  in  reference  to  the  remedy  ;  hence 
it  is  competent  for  the  legislature, to  change  the  time  when  the  courts  shall  be 
holden,  and  thus  expedite  or  delay  it. 

THE  plaintiff  in  error,  as  the  endorsee  of  the  defendant, 
brought  an  action  o(  assumpsit  agRinsi  him  upon  his  endorse- 
ment, in  the  circuit  court  of  Talladej^a.  The  declaration  alleges 
as  an  excuse  for  the  failure  to  bring  suit  against  the  maker  of  the 
note  endorsed  at  the  first  court  to  which  it  could  be  brought  after 
its  maturity,  that  the  defendant  consented  to  a  delay  of  legal  pro- 
ceedings. 

The  case  was  tried  upon  the  "  general  issue;"  and  two  other 
special  pleas,  disclosing  facts  which  were  admissible  in  evidence 
under  the  plea  of  non  assumpsit. 

At  the  trial,  a  bill  of  exceptions  was  sealed  and  enrolled,  from 
which  it  appears,  that  the  plaintiff  read  to  the  jury  the  promis- 
sory note  with  its  endorsements  as  declared  on.  which  note  was 
dated  on  the  21st  of  March,  1S36,  and  one  on  the  25th  day  of 
December,  thereafter,  and  then  attempted  (but  failed)  to  make 
good  by  proof,  the  excuse  alleged  for  a  failure  to  sue  at  the  first 
court  holden  after  its  maturity.  The  plaintiff  further  showed 
that  the  county  court  for  Talladega  county,  had  been  held  on 
the  second  Mondays  in  June  and  November,  in  the  year  1836. 
He  also  read  an  act  of  the  legislature,  approved  the  7th  of  De- 
cember of  that  year,  changing  the  time  of  the  sitting  of  that 
court,  to  the  third  Mondays  in  January  and  July  ;  and  by  the 
certificate  of  the  Secretary  of  State,  showed  that  the  act  was 
published  with  the  other  acts  of  the  session  of  1S36,  on  the  27  th 
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February,  1837.  The  defendant  proved  that  a  county  court  was 
holden  on  the  third  Monday  in  January,  1S37 — and  that  suits 
were  brought  thereto  by  several  attorneys  at  law,  among  whom 
Was  the  attorney  for  the  present  plaintifr--the  defendants  show- 
ed further,  that  the  endorsements  on  the  note  were  made  be- 
fore its  maturity.  It  was  conceded  that  a  suit  was  not  brought 
on  the  note  in  question,  until  the  spring  term  of  the  circuit  court 
for  Talladegaj  holden  in  1837. 

It  was  also  in  evidence,  that  the  holder  of  the  note  endorsed 
by  the  plaintiff,  went  to  Arkansas  in  November,  1836,  and  did 
not  return  until  the  last  of  January,  1837. 

On  these  facts  the  circuit  court  gave  several  charges  to  the 
jury,  and  refused  to  give  several  that  were  asked,  all  of  vvhich> 
taken  together,  present  these  questions.  1.  Did  absence  of  the 
holder  cf  the  note  from  the  Slate,  from  a  time  previous  to  a 
period  subsequent  to  its  maturity,  afford  a  legal  excuse  for  the 
neglect  to  sue  to  the  first  court.  2.  Did  the  act  of  the  7th  De- 
cember, 1836,  become  operative  before  it  was  published.  3. 
According  to  the  arrangement  of  the  courts  at  the  time  the  note 
was  endorsed,  the  spring  term  of  the  circuit  court  in  1837, 
would  have  been  first  holden  ;  this  being  the  case,  could  the 
change  in  the  time  of  holding  the  county  court,  make  it  incUm- 
,    bent  on  the  plaintiff  to  sue  to  this  latter  court. 

Chilton,  for  the  defendant. 

No  counsel,  appearing  for  the  plainlitf. 

COLLIER,  C.  J.— 1.  By  the  act  of  1828,  defining  the  liai. 
bility  of  endorsers,  as  explained  by  the  act  of  1829,  it  is  provid- 
ed, that  where  a  note,  bond,  &c.  is  endorsed,  suit  shall  be  brought 
to  the  first  court  of  the  county  where  the  maker  resides,  to 
which  the  writ  can  properly  be  made  returnable,  and  if  the  en- 
dorsee shall  fail  to  sue  the  maker  to  such  court,  the  endorser 
shall  be  discharged  from  liability,  unless  suit  is  delayed  by  his 
consent.  Here  is  an  express  and  positive  legislative  enactment, 
imposing  upon  an  endorsee  a  duty,  which  is  dispensed  with, 
only  in  the  event  the  endorser  will  consent  to  its  omission.  It 
40 
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is  then  obvious,  that  the  absence  of  the  plaintiff  from  the  State, 
constitutes  no  excuse  for  the  neglect  to  sue;  and  there  is  no  rea- 
son why  it  should  be  so  considered,  since  he  might  have  appoint- 
ed an  agent  to  attend  to  his  interest  during  his  absence,  who 
could  have  put  the  note  in  suit,  to  the  proper  court. 

2.  In  the  administrators  of  Weatherford  v.  VVeatherford,  (8 
Porter's  Rep.  171,)  this  court  says,  that  "a  statute,  according  to 
the  settled  rule  in  the  courts  of  the  United  States,  and  of  the  States 
of  the  Union,  where  no  time  is  fixed  for  the  commencement  of 
its  operation,  takes  effect  from  its  passage."  (See  also  1  Kent's 
Com.  426,  and  cases  there  cited.)  The  operation  ef  the  act  of 
Becember,  1836-,  is  not  postponed  to  any  future  day,  and  it  con- 
sequently took  effect  as  a  law  immediately  on  its  passage. 

3.  It  is  competent  for  the  legislature  to  change,  at  pleasure, 
tfie  tirfte  when  the  courts  shall  be  holden,and  thus  expedite  or 
delay  the'  remedies  whicti  it  affords  for  the  enforcement  oF 
rights  ;  hence  the  law  does  not  suppose  parties  to  stipulate  in 
reference  to  the  remedy.  Were  it  otherwise,  the  legislature 
would  be  prevented- from  making  many  salutary  changes  which 
experience  would  suggest,  though  individual  rights  were  not  at 
all  aflfected. 

The  contract  of  the  endorsee  as  implied  by  the  law,  is  that 
he  will  sue  the  maker  to  the  first  term  of  the  courts  after  the 
maturity  of  the  7iote,  to  which  the  writ  can  be  rnade  return- 
aMe, — not  to  the  court,  which,  according  to  the  arrangement 
existing  at  the  time  of  the  endorsement,  but  to  the  court  accord- 
ing to  the  organization  when  the  note  matures-,  to  which  process 
can  first  be  returned. 

The  acts  of  1S2S  and  '9  are  imperative  and  leave  no  discre- 
tion to  the  court.  They  imposed  upon  the  plaintiff  the  necessity 
of  suing-  the  maker  to  the  first  court,  if  he  would  charge  the 
endorsers.  The  act  of  1836,  required  the  county  court  to  be 
holden  for  Talladega,  on  the  third  Monday  in  January,  1837. 
To  that  court  process  should  have  been  sued  out  against  the 
maker  of  the  note,  and  not  being  dispensed  with  by  the  defend*- 
ant,  the  plaintiff  cannot  recover. 

The  judgment  of  the  circuit  coiirl  is;  therefore,  affirmedi 
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^.  Where  a  guarnishee  answered  "that  he  had  in  liis  possession,  a  suinoF  money 
belonging  to  the  defendant  in  attachment,  but  which  he  was  informed  by  him 
was  to  be  paid  over  to  another  person,  but  that  person  had  given  no  notice  of 
any  claim  to  it;"  held  that  a  judgment  against  the  garnishee,  condemning  the 
money,  as  the  property  of  the  defendant  in  attachment,  was  correct. 

Writ  of  error  to  the  Circuit  Court  of  Tuscaloosa -Couwty. 

THE  defendant  in  error  having  obtained  a  judgment  against 
one  Richard  Jones,  summoned  the  plaii)tiff  in  error,  as  garnishee, 
upon  whose  answer,  the  court  rendered  judgment  against  him, 
from  which  judgment,  this  writ  of  error  hs  prosecuted.  The 
substance  of  the  answer  appears  in  the  o^jinion   of  the  CouK. 

Porter,  for  the  plaintiff. 
MooDF,  contra. 

ORMGND,  J. — That  portion  of  the  ai>swei*  of  the  garnishee 
•which  it  is  alone  important  to  consider,  is io  the  following  effect: 
-♦'That  he  has  in  his  possession  the  sum  of  two  hundred  and 
seventy-two  dollars  and  eighty-one  cents,  which  be  received 
ffor  a  certain  quantity  of  cotton,  which  he  «old  at  the  request  of 
■Richard  Jones,  to  whom,  as  he  was  (old  by  said  Jones,  said 
cotton  had  been  transferred  by  VV.  Naylors,  in  payment  of  a 
debt.  Garnishee  was  instructed  by  the  said  Jones  to  pay  the 
said  money  to  him,  the  «aid  Jones.  The  said  Jones  stated  in 
presence  of  this  garnishee,  that  the  said  money  was  to  go  to 
Daniel  Davis;  but  on  what  account,  garnishee  does  not   know." 

It  does  not  appear,  from  this  answer  that  Davis  has  any  title 
■to  this  money.  For  aught  that  appears,  Jones  intended  to  pay 
it  in  discharge  of  a  debt.  Mad  ©avis  notified  the  garnishee  that 
i^e  set  up  a  claim  to  the  money  in  his  hands,  it  would  not  have 
been  proper  to  have  rendered  a  judgment  against  the  garnishee, 
.on  his  answer  alone.  But  concluding,  as  we  do,  that  the  answer 
discloses  that  the  money  in  the  hands  of  the  garnishee,  was  the 
^property  of  Jones,  the  judgment  of  the  court  below  must  be 
affirmed. 
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1.  The  eighth  section  of  the  act  of  1807,  which  requires  the  sheriff  to  endorse  upon 
an  execution  the  day  of  its  receipt,  is  merely  directory;  and  its  non-observance 
cannot  prejudice  a  plaintiff.  A  lien  upon  the  defendant's  property  attaches  im- 
mediately upon  the  delivery  of  the  execution. 

2.  The  clerk  of  the  court  issuing  an  execution,  and  the  sheriff  receiving  it,  cannot 
vacate  the  same  by  substituting  an  exact  copy  in  its  stead;  and  thus  impair,  to 
the  prejudice  of  the  plaintiff,  the  lien  created  by  the  original. 

3.  Though  the  condition  of  a  bond  for  the  prosecution  of  a  supersedeas,  does  not 
conform  to  the  statute,  yet  as  the  bond  was  effectual  to  delay  the  collection  of  the 
executions  upon  discharging  the  supersedeas  it  becomes  absolute,  and  may  be 
prosecuted  as  an  obligation  at  common  law. 

Writ  of  error  to  the  County  Court  of  Tuscaloosa. 

On  the  3(1  June,  1839,  McCovvn  &  Conrow,  two  of  the  plain- 
tiffs in  error,  obtained  from  the  judge  of  the  county  court  of 
Tuscaloosa,  an  order  to  supercede  an  execution  theretofore  issu- 
ed against  their  goods  and  chattels,  lands  and  tenements,  by  the 
clerk  of  that  court;  they,  before  the  order  was  to  become  ope- 
rative, "first  giving  bond  with  good  security,  in  double  the 
amount  of  the  execution." 

McCown  &  Conrow,  entered  into  bond  with  the  plaintiff, 
Hester,  as  their  surety,  with  a  condition,  in  these  words:  *«  Now, 
if  the  said  Alexander  McCown  (the  plaintiff,)  shall  well  and  tru- 
ly pay  and  satisfy  such  judgment  as  shall  be  rendered  by  said 
court  in  said  cause,  then  the  above  obligation  to  be  void,"  &c. 

Upon  the  matters  alleged  in  the  petition  for  a  supersedeas^ 
being  considered  by  the  court,  the  supersedeas  was  discharged, 
and  a  judgment  rendered  for  costs,  against  McCown  &  Conrow, 
at  whose  instance,  the  presidingjudge  scaled  a  bill  of  excepiions. 

From  the  bill  of  exceptions,  it  appears  that  the  clerk  of  the 
county  court  stated,  that  sometime  in  March,  previous  to  the 
}5th  day,  he  called  the  attention  of'lhe  sherifl  to  a  bundle  of  ex- 
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ccutions  which  he  had  issued,  (the  execution  in  this  case  beinf; 
one)  and  offered  them  lo  him,  when  he  remarked  that  he  would 
attend  to  them  in  a  few  days.  In  a  few  days  after,  he  look  the 
bundle  of  executions  and  handed  them  to  the  sheriff,  who  took 
them,  remarking  that  he  was  very  busy,  and  then  handed  them 
back,  with  the  request  that  he  (the  clerk)  would  keep  them  for 
him.  Sometime  in  April,  he  (the  clerk)  placed  the  execution 
issued  in  this  case,  in  the  possession  of  the  sheriff,  who,  some 
days  after,  brought  it  into  the  clerk's  office,  and  desiring  the 
witness  to  copy  it,  remarked  that  he  had  actually  received  it  in 
March,  but  in  the  hurry  of  business,  had  endorsed  its  reception 
as  of  a  day  in  April;  that  he  did  not  like  to  erase  his  endorse- 
ment, and  if  the  witness  would  copy  it,  he  would  be  relieved 
from  the  necessity  of  making  an  erasure.  The  witness  copied 
the  execution  literally,  without  any  change  of  date. 

The  sheriff  stated  that  about  the  llth  March,  the  clerk  of  the 
county  court  handed  him  a  bundle  of  executions,  (among  which 
was  the  execution  in  this  case);  he  took  them  into  his  hands;  but 
being  very  busy,  he  handed  them  back  and  requested  the  clerk 
to  take  care  of  them  for  him,  considering  he  had  then  received 
them.  About  the  9th  of  April,  the  clerk  brought  them  into  the 
witness'  office,  and  he  immediately  endorsed  them  as  received 
on  that  day;  that  very  soon  after,  recollecting  that  he  had  previ- 
ously received  them,  and  not  wishing  to  erase  the  endorsement 
he  had  made,  he  requested  the  clerk  to  copy  them,  which  he 
did  and  returned  them  back  to  the  witness,  who  endorsed  the 
copies  as  received  on  the  llth  March,  1S39,  which  he  thinks, 
was  the  day  the  originals  came  to  hand.  The  executions,  (both 
the  original  and  copy)  in  this  case  were  shown  to  the  court. 

It  further  appeared  in  proof,  that  on  the  30th  March,  1839, 
McCown  4'  Conrow  executed  a  deed  of  assignitient  to  13.  F.  Por- 
ter, Esq.  which  purports  to  convey  all  their  property. 


J.  L.  Martin,  for  the  plaintiff. 
Peck  and  Moody,  for  the  defendants 
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COLLIER,  C.  J.— The  eighth  section  of  the  act  of  1807, 
"concerning  executions,  and  for  the  relief  of  insolvent  debtors," 
(Aik.  Dig.  165,)  enacts  that  "no  writ  of  fieri  facias,  or  other 
writ  or  execution,  shall  bind  the  property  of  the  goods,  against 
which  such  writ  issued  forth,  but  from  the  time  such  writ  shall 
be  delivered  to  the  sheriff,  undersheriff,  coroner,  or  other  offi- 
cer, to  be  executed;  and  for  the  better  manifestation  of  said 
lime,  such  sheriff,  coroner,  his  deputy  or  agent,  shall,  upon  the 
receipt  of  any  such  writ,  without  fee  for  doing  the  same,  endorse 
upon  the  back  thereof  the  day  of  the  month  and  year,  when  he 
received  the  same;  and  if  two,  or  more  writs  shall  be  delivered 
against  the  same  person  on  the  same  day,  that  which  was  fust 
delivered  shall  be  first  satisfied."  The  statute  then  enacts  a  pen- 
alty against  the  officer  holding  an  execution,  for  a  neglect  of  the 
duty  it  enjoins,  and  in  addition,  declares  that  he  shall  be  liable 
\o  the  action  of  the  party  aggri-eved  by  the  omission. 

This  act,  in  requiring  the  the  endorsement  of  the  reception  of 
an  execution,  must  be  regarded  as  directory,  and  its  iion  obser- 
vance by  an  officer  in  whose  hands  an  execution  is  placed,  .caa- 
not  prejudice  a  plaintiff.  The  Hen  attache?,  as  soon  as  the  exe- 
■cution  is  received,  and  the  noting  upon  it  the  day  of  its  receipt, 
is  only  intended  to  evidenee  the  fact.  But  the  requisition  of  the 
•statute  will  not  exclude  all  other  proof;  and  it  is  competent  to 
show  the  precise  time  the  execution  was  delivered  to  the  officer. 
That  such  is  a  proper  construction  of  the  act,  is  apparent  from  its 
terms,  which  declares  that  the  lien  shall  become  operative  from 
the  delivery  of  the  execution;  and  that  the  execution  hr&i  deli fs- 
ered,  shall  be  first  satisfied. 

If  then,  the  original  execution  was  received  by  the  sheriff,  a 
lien  immediately  attached  upon  the  property  of  McCown  &  Con- 
row,  in  order  to  its  satisfaction,  and  it  was  incompetent  for  the 
clerk  and  sheriff  to  vacate  it,  by  substituting  a  copy  in  its  stead. 
True,  we  have  a  statute  which  authorizes  a  plaintiff  to  have  sev- 
eral executions  at  the  same  time,  (under  some  circumstances)  up- 
on the  same  judgment:  but  there  is  no  law  which  approves  the 
proceedings  of  the  clerk  and  sheriff  in  the  present  case- 
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The  condition  of  the  bond  taken  by  the  clerk  on  issuing  the 
supersedeas,  is  clearly  variant  from  that  prescribed  by  law. 
The  statute  requires  that  the  bond  be  "conditioned  to  pay  and 
satisfy  to  the  said  plaintiflT,  or  plaintiffs,  the  sum  of  money  speci- 
ed  in  said  execution,  together  with  interest  and  costs,  in  case  the 
Supersedeas  shall  be  set  aside  or  annulled,"  (Aik.  Dig.  1^5.) 
The  bond  executed  in  this  case,  is  conditioned  that  Alexander 
McCown  shall  well  and  truly  pay  and  satisfy  such  judgment  as 
•should  be  rendered  by  the  county  court.  The  bond  given  and 
that  required  are  then  materially  different;  and  consequenllyy 
the  surety  of  McCown  &  Conrow,  is  not  liable  to  a  judgment,  as 
the  act  prescribes;  yet,  as  the  defendants  have  been  delayed  in 
the  collection  of  their  execution,  by  the  bond  that  was  executed, 
there  is  a  sufficient  consideration  to  sustain  it,  and  it  must  be  re- 
garded as  imposing  a  legal  obligation  at  common  law,  so  long  as 
the  judgment  of  the  county  court  remains  unreversed. 

As  the  present  is  a  case  of  no  inirhisic  difficulty,  we  have 
thought  it  proper  to  express  an  opinion  upon  the  question  raised 
upon  the  record,  though  we  are  constrained  to  repudiate  the 
cause.  Upon  looking  into  thejudgment,  we  discover  that  David 
Hester,  who  is  made  a  plaintiff  by  the  writ  of  error,  is  not  a 
party  to  the  judgment.  For  the  misjoinder,  the  writ  of  error  is 
dismissed. 
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1.  The  condition  of  a  bond  described  a  sale  of  land,  by  metes  and  bounds,  at  a 
gross  price;  held  that  there  being  no  fraud,  it  was  inadmissible  at  law,  to  prove 
by  parol,  that  the  sale  was  at  a  certain  price  per  acre;  and  that  in  computing  the 
entire  sum  to  be  paid,  there  was  a  mistake  as  to  the  number  of  acres;  and  that  if 
relief  could  be  had,  it  must  be  sought  in  Chancery. 

2.  In  a  bond  for  title,  the  vendor  described  the  land  by  its  appropriate  designation, 
in  the  land  office,  adding  after  the  description  of  the  land,  containing  so  many 
acres,  more  or  less.  The  sale  embraced  a  number  of  tracts  or  parcels  of  land,  and 
there  was  no  statement  at  the  close,  of  the  entire  number  of  acres  sold — held 
that  there  was  no  stipulation,  or  covenant,  on  the  part  of  the  vendor,  of  the 
quantity  of  acres  sold,  that  it  was  a  sale  by  metes  and  bounds,  and  that  no  re- 
duction of  the  price  could  be  had,  there  being  no  fraud,  for  a  deficiency  in  the 
quantity. 

Writ*  of  error  to  the  Circuit  Court  of  Tuscaloosa  County. 

THIS  was  an  action  of  assumpsit,  brought  by  the  plaintiffin  er- 
ror against  the  defendant  in  error,  as  bearer  of  a  promissory  note, 
for  five  thousand,  three  hundred  and  seventy  dollars,  made  to 
H.  F.  Arringion,  or  bearer,  by  the  defendant  in  error.  The 
defendant  below  pleaded  non  assumpsit,  payment,  set-off,  want 
of  consideration,  and  failure  of  consideration;  and  at  the  trial 
below,  the  plaintiff  had  judgment  for  five  thousand  five  hundred 
and  sixty  and  ninety-five  onehundredths  dollars.  During  he  trial 
a  bill  of  exceptions  was  taken  to  the  opinion  of  the  court,  from 
which  it  appears  that  the  note  sued  on,  was  executed  in  part  pay- 
ment of  the  consideration  of  a  tract  of  land,  purchased  by  the 
defendant,  from  H.  F.  Arrington.  The  defendant  read  in  evi- 
dence, a  bond  for  title,  as  follows: 

"Received  of  Matthew  Duffee,  a  bill  of  exchange  for  the  sum 
of  two  thousand  six  hundred  and  eighty-five  dollars,  dated  Dec. 
5lh,  1836,  and  payable  one  hundred  and  twenty  days  after  date; 
also,  a  note  payable  to  H.   F.  Arrington,  or  bearer,  for  tv^^enty- 
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six  hundred  and  eighty-five  dollars,  dated  December  1st,  1836, 
payable  the  1st  August  1S37;  and  also,  a  promissory  note,  paya- 
ble to  H.  F.  Arrington,  or  bearer,  for  five  thousand  three  hun- 
dred and  seventy  dollars,  dated  1st  December,  ISS'G,  and  due 
1st  February,  1S38.  Now  know  all  men  by  these  presents, 
that  I,  Henry  F.  Arrington,  of  t-lie  county  of  Sumter,  State 
aforesaid,  am  held  and  firmly  bound,  in  the  penal  sum  of  tvvenly- 
t'liousand  dollars,  to  make  and  execute,  good  and  sufficient  titles 
to  the  following  described  tracts  or  parcels  of  land,  unto  the 
said  Matthew  Duffee,  so  soon  as  the  above  described  bills  and 
notes,  shall  have  been  fully  paid  and  satisfied,  to  wit:  the  west 
kalf  of  the  nort^i-west  quarter  of  section  fourteen,  containing 
eighty  and  twenty-seven  one  hundredths  acres,  more  or  less;  the 
west  half  ef  the  north-east  quarter  ef  section  fourteen,  contain- 
I'n-g  eighty  and  twenty-nine  one-hundredths  acres,  more  or  less; 
a"ll  of  the  south  haK  of  section  fourteen,  east  of  Big  Creek, 
containing  two  hundred  and  eighty-one  acres,  more  or  less;  all 
of  the  north  hatf  of  section  twenty-three,  east  of  Big  Creek, 
and  the  south-east  fraction  of  said  section  together,  containing 
four  hundred  and  eleven  and  twenty-four  one-hundredths  acres, 
more  or  less;  and  also  the  north-east  fraction  of  section  twenty- 
six,  containing  six  and  one  hundred  and  five  three  hundredths, 
more  or  less;  all  in  range  eleven,  west,  of  township  twenty,  of 
lands  sold  at  Tuscaloosa. 
Signed  and  sealed.  H.  F.  ARRINGTON,  [seal.]" 

The  defendant  proved  that  at  the  negotiation,  for  the  sale  of 
said  land,  mutual  reference  was  made  by  the  parties,  to  a  plat 
which  represented  one  hundred  and  thirty  acres  of  the  land  sold, 
to  be  within  that  portion  of  the  north-west  quarter  of  section  twen- 
ty-three, township  twentv-one,  range  eleven,  west,  which  lies  east 
of  Big  Creek,  and  ofi'ered  evidence,  conducing  10  show  that  the 
vendor  and  vendee,  estimated  said  land,  at  said  sale,  at  twelve 
and  fifty  one-hundredths  dollars  per  acre:  and  then  proved  by  a 
a  professional  surveyor,  that  he  had  measured  the  land  in  said 
quarter  section,  and  that  there  was  therein,  east  of  said  creek, 
seventy-eight  and  twenty-five  one-hundredths  acresj  and  west  of 
41 
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said  creek,  seventy-four  acres,  independent  of  what  was  covered 
by  the  creek. 

Plaintiff  then  proved  that  long  before  the  sale  of  said  land  to 
the  defendant,  he  had  performed  sonrie  work  on  a  small  portion 
thereof,  but  was  not  generally  over  the  tract;  that  the  land  lies 
five  miles  from  Tuscaloosa,  the  defendant's  residence;  that  Ar- 
rington  had  derived  his  interest  in  the  land  by  marriage,  and 
was  not  intimately  acquainted  with  the  premises,  and  that  in 
the  sale  aforesaid,  both  parties  were  guided  by  the  representations 
of  said  plat. 

It  was  also  proved  that  the  defendant  resold  the  land,  after 
some  length  of  time,  but  that  by  the  contract  of  sale,  the  land 
was  to  be  paid  for  per  acre,  according  to  actual  admeasurement. 
The  plaintiff  proved  by  his  attorney,  that  in  May  or  June, 
after  the  action  was  begun,  the  defendant  said  he  thought  hard 
of  the  plaintiff  lor  suing  him,  as  he  had  paid  him  one  claim  of 
jnore  than  two  thousand  dollars,  during  the  previous  winter,  and 
had  then  promised  plaintiff  to  pay  him  this  note,  on  the  1st  of 
January  next  after,  which  was  sooner  than  he  could  get  it  by  law: 
whereupon,  the  plaintiff,  by  his  counsel,  moved  the  court  to 
charge  the  jury: 

1st.  That  in  an  action  on  a  note  given  for  land,  partial  failure  of 
consideration  cannot  be  set  up  as  a   defence  at  law,  to  said  note. 

2d.  That  the  title  bond  is  the  highest  evidence  of  the  final 
determination  of  the  parties  to  the  contract,  and  unless  fraud  be 
shown,  verbal  testimony  cannot  be  received  to  alter  or  vary  it. 

3.  When  lands  are  sold  by  metes  and  bounds,  or  by  actual 
surveys,  or  known  and  fixed  monuments,  and  the  number  of 
acres  are  inserted,  with  the  addition,  more  or  less,  the  latter  is 
matter  ofmere  description,  and  the  former  must  control  the  latter. 

4.  That  if  the  jury  believe  that  the  defendant  retained  the 
lands  for  a  long  time,  and  subsequently  sold  them,  it  is  a  strong 
circumstance  to  show  he  waived  his  defence,  and  acquiesced  in 
the  contract. 

5.  That  if  after  the  defendant  received  notice  of  the  transfer,  he 
promised  to  pay,  and  requested  indulgence,  although  it  was  not 
given,  he  is  prevented  fiom  setting  up  a  failure  of  consideration, 
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at  the  trial  of  said  note  in  the  hands  of  such  endorsee.  All 
which  the  court  refused,  and  instructed  the  jury,  that  partial 
failure  of  consideration  in  a  proper  case,  can  as  well  be  set  up 
to  a  note  for  land  as  for  a  chattel;  that  it  is  a  common  maxim 
that  a  man  shall  not  pay  his  money  for  nothing,  as  well  as  a 
legal  principle,  that  he  is  not  bound  by  any  admission  made 
since  notice  of  the  transfer,  unless  it  is  shewn  that  he  knew  of 
the  defence  at  the  time;  that  the  promise  to  pay  was  founded  on 
no  consideration,  unless  the  indulgence  was  given,  and  was 
therefore  not  binding — 'that  the  subsequent  sale  is  no  wai- 
ver of  the  defendant's  rights;  if  the  land  was  sold  per  acre^ 
that  a  deficiency  in  the  quantify  of  acres  may  be  set  up 
notwithstanding  the  addition  of  the  words  "more  or  less," 
though  oLher  more  definite  and  permanent  description  of  the 
premises  be  used,  unless  the  deficit  is  very  small,  and  this  is 
only  on  the  ground,  de  minimis  non  curai  lex,  and  that  unless 
the  jury  believe  the  other  note  and  bill  given  tor  said  lands,  were 
not  paid,  they  may  deduct  the  whole  deficiency  they  may  think 
should  be  allowed  from  this  note.  To  all  which  the  plaintiff  ex- 
cepted and  now  assigns  as  error,  the  matters  of  law  arising  out 
of  the  bill  of  exceptions. 

Inge  &  Smith,  for  the  plaintiff  in  error. 
Wm.  Cochran,  contra. 

ORMOND,  J. — This  action  is  brought  on  a  promissory  note, 
which  from  the  testimony  in  the  cause,  it  appears  was  part  of 
the  consideration  of  the  purchase  of  a  tract  of  land. 

From  the  proof  offered  by  the  defendant  below,  it  appears  that 
at  the  treaty  between  the  parties,  the  land  was  estimated  at 
twelve  dollars  and  fifty  cents  per  acre;  and  that  by  a  computation 
at  that  price,  the  entire  sum  agreed  to  be  paid,  was  ascertained: 
and  that  boih  parties  were  under  a  mistake,  as  to  the  number  of 
acres  contained  in  one  of  the  parcels,  and  by  the  direction  of  the 
court,  the  jury  deducted  the  amount  of  the  excess  thus  produced, 
from  the  note  sued  on. 

There  is  nothing  contained  in  the  testimony  from  which  it 
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can  be  inferred  that  there  was  any  fraud  practised  by  the  ven- 
dor. The  bond  which  the  vendor  gave  for  title,  describes  the 
knd  sold,  and  |>romises  to  make  title,  theretOr  on  the  payment 
of  the  several  securities,  which  are  described  as  having  beerr 
given  as  the  consideration;  bu^t  is  silent  as  to-  the  price  agreed 
to  be  paid,  per  acre.  The  question  then  is,  can  a  mistake  of 
this  description,  be  rectified  in   a  court  of  law. 

To  rectify  a  mistake  in  a  contract  is  the  peculiar  province  of 
a  court  of  chancery.  This  results  from  the  rule  of  law,  that  a- 
written  contract  is  itself,  the  highest  evidence  of  the  stipula- 
tions entered  into,  by  the  contracting  parties;  and  therefore, 
ca-nnot  by  parol,  be  shown  to  be  diSerent  from  what  its  terms* 
import,  unless  it  be  obtained  by  fraud. 

If,  however,  the  stipulations  of  either  of  the  contracting  par- 
ties have  been  influenced  by  a  mista'ke  of  the  facta,  the  written 
evidence  of  the  contract  does  not  speak  the  intention  of  the 
parlies  to  it;  and  equity,  will  in  a  proper  case,  interpose,  and  by 
reforming,  or  vacating  it,  as  justice  may  require,  enforce  the  con- 
tract which  the  parties  intended  to  make,  or  vacate  it  altogether. 

This,  then,  according  to  the  parol  proof  in  the  cause,  is  the- 
case  of  a  promise  to  pa}',  so  far  as  it  relates  to  the  excess,  for  a- 
thing  which  did  not  exist;  upon  the  mistaken  supposition  of 
both  parties,  that  it  did  exist.  Assuming  this  to  be  the  true 
aspect  of  the  case,  and  that  the  mistake  is  not  owing  to  the 
gross  negligence  of  the  vendee,  IheFe  should  be  an  abatement 
of  the  price,  to  the  extent  of  the  deficiency.  But  no  relief  can 
be  had  in  a  court  of  law,  because  the  law  forbids  the  proof  la 
be  heard,  by  which  this  fact  is  ascertained. 

It  is  true,  that  Ihe  rules  of  evidence  are  the  same,  in  Chancery^ 
as  at  law;^  and  it  would  seem,  that  a  court  of  Chancery,  no 
more  than  a  court  of  law,  could  afTord  relief  in  such  a  case. 
This  is  admitted  by  Mr.  Justice  Story,  in  his  treatise  on  eqoity,- 
and  is  stated  by  him  to  be  an  exception  to  the  general  rule 
introduced  by  courts  of  chancer}',  to  effectuate  the  purposes  of 
justice.  *'  A  court  of  equity,"  he  says,  "  would  be  of  little  va- 
lue, if  it  could  suppress  only  positive" frauds,  and  leave  mutual 
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mistakes,  innocently  made,  to  work  intolerable  mischiefs,  con- 
trary to  the  intention  of  parties.  It  would  be  to  allow  an  act 
originating  in  innocence,  to  operate  ultimately  as  a  fraud  j  by  erv- 
abling  the  party  who  receives  the  benefit  of  the  mistake,  to  re- 
sist the  claims  of  justice,  under  the  shelter  of  a  rule,  framed  to 
promote  it.  In  a  practical  view,  there  would  be  as  much  mis- 
chief done,  by  refusing  relief  in  such  a  case^  as  would  be  intro- 
duced by  allowing  parol  proof  in  all  cases."  See  Story's  Equi- 
ty, 1st  vol.  167,  and  cases  there  cited. 

It  results  from  the  view  here  taken,  that  the  court  erred  in 
permitting  evidence  to  be  introduced,  showing  a  contract  differ- 
ent in  its  terms,  from  the  written  evidence  of  the  contract,  en- 
tered into,  by  the  parties. 

But  there  is  another  view  of  this  case,  arising  out  of  the  terms 
of  the  bond  given  for  title;  which  is  conclusive  of  the  rights  of  the 
parties.  If  parol  testimony  could  be  introduced,  either  at  law, 
or  in  equity,  to  establish  the  actual  quantity  of  acres  in  the 
tract  of  land  purchased,  it  must  be  admitted  on  the  ground,  that 
the  bond  for  title,  contains  a  stipulation  on  the  part  of  the  ven- 
dor, of  the  number  of  acres  contained  hi  the  tract.  But  an  ex- 
amination of  the  bond,  shows  very  clearly,  that  this  was  a  sale 
by  the  government  surveys;  and  that  the  vendor  did  not  intend 
to  covenant  for  any  particular  number  of  acres.  The  land  is  de- 
scribed in  parcels,  by  its  appropriate  designation,  at  the  land 
office;  and  to  each  separate  parcel  is  added,  containing  so  many 
acres,  '^more  or  less:"  There  is  no  mention  at  the  close  of  the 
contract,  of  the  entire  number  of  acres.  There  is  not,  therefore, 
any  affirmation  by  the  vendor,  of  the  quantity  of  acres  in  the 
entire  tract,  and  the  words  "  containing  —  acres,  more  or  kss," 
must  be  understood  as  part  of  the  description  of  the  land.  The 
words,  more  or  less,  though  not  decisive,  of  themselves,  to  show 
that  there  was  no  stipulation,  by  the  vendor,  as  to  quantity,  yet, 
when  taken  in  connection  with  the  rest  of  the  deed,  become 
very  expressive  of  its  true  meaning. 

There  being,  therefore,  no  covenant  on  the  part  of  the  vendor, 
as  to  the  quantity  of  acres  in  the  tract,  it  was  a  sale  by  meley 
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cuid  bounds;  and  in  the  absence  of  fraud,  the  actual  quantity, 
whether  more  or  less  than  the  estimation  at  the  purchase,  would 
not  avail  either  party. 

The  views  here  expressed  render  it  unnecessary  to  examine 
the  other  questions  made  in   the  cause. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 


Castles  v.  McMath. 

1.  If  a  declaration  contains  a  clear  and  substantial  cause  of  action,  it  is  not  objec- 
tional  on  error,  though  it  may  contain  irrelevant,  or  superfluous  matter,  or  even 
duplicity. 

9.  Under  the  act  of  1828,  declaring  the  efTect  of  notarial  protests,  the  recital  in  a 
protest,  that  a  bill  was  presented  to  F.  &  F.,  as  the  agents  of  the  drawees,  is  not 
evidence  of  their  agency. 

3.  Where  it  does  not  appear  from  the  bill  of  exceptions,  that  the  evidence  recited, 
was  all  that  was  offered,  it  will  not  be  so  intended,  where  such  an  intendment 
would  operate  so  as  to  reverse  a  judgment;  and  under  such  circumstances  it 
is  enough,  if  the  evidence  excepted  to,  be  admissible,  though  it  may  be  insuffi- 
cient. 

THE  defendant  in  error  brought  an  action  of  assumpsit,  in 
the  County  Court  of  Pickens,  upon  a  bill  of  exchange,  of  the  fol- 
lowing tenor,  viz: 

"  Carrollton,  Ala.  March  15,  1S3S. 

"Exchange  ^1852  SO-lOOths.  Eight  months  after  date  of  this 
my  first  of  exchange,  second  of  the  same  tenor  and  date  unpaid, 
pay  to  the  order  of  George  G.  Child,  the  sam  of  eighteen  hun- 
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dred  and  fifty-lwo  and  eighty  hundredths  dollars,  negotiable  and 
payable  at  the  Branch  of  the  Bank  of  the  State  of  Alabama  at 
Mobile,  for  value  received,  and  charge  the  same  to  account  of 

Wm.  Castles. 
To  Messrs.  Scott,  Bush  &  Henley,  Mobile,  Ala." 

The  case  was  tried  on  the  pleas  of  non  assumpsii  and  failure, 
of  consideration. 

At  the  trial,  a  bill  of  exceptions  was  taken  by  the  counsel  of 
the  plaintiff  in  error,  to  the  ruling  of  the  court,  from  which  it 
appears,  the  defendant  in  error  proposed  to  read  as  evidence  to 
the  jury,  a  protest  of  the  bill  sued  on,  fornon-acceptance,  which 
is  as  follows,  viz: 

"The  State  of  Alabama,  City  and  County  of  Mobile: 
Be  ii  known,  that  I,  Thomas  Stringer,  a  notary  public,  duly 
commissioned  and  qualified  in  and  for  said  county,  and  dwelling 
in  the  city  of  Mobile,  and  State  of  Alabama,  on  the  fifteenth  day 
of  November,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  thirty-eight,  at  the  request  of  Pitcher  &  Ball,  did  pre- 
sent the  original  bill  of  exchange,  (a  true  copy  of  which,  is 
above  written,)  for  acceptance,  at  the  office  of  Fontaine  &  Free- 
man, the  agents  of  Scott,  Bush  &  Henley,  in  Mobile,  and  ac- 
ceptance thereof  did  demand,  and  was  then  and  there  answered, 
by  John  W.  Freeman,  one  of  the  firm  of  Fontaine  &  Freeman, 
we  are  their  agents,  but  have  no  authority  to  accept,  or  pay,  on 
their  account,  any  drafts,  and  that  neither  of  the  firm  have  arri- 
ved in  the  city.  Whereupon,  I,  the  said  notary,  at  the  request 
aforesaid,  did  protest,  and  by  these  presents,  do  publicly  and 
solemnly  protest,  as  well  against  the  drawer  and  endorsers  of 
said  bill  of  exchange,  as  against  all  others  whom  it  doth  or  may 
concern,  for  exchange,  re-exchange,  and  all  costs,  damages  and 
interest,  incurred,  or  hereafter  incurred,  for  want  of  acceptance 
of  said  bill  of  exchange.  Notices  of  protest  addressed  to 
George  G.  Childs,  Wiley  Castles,  and  A.  P.  Henley,  all  at  Car- 
rollton,  Alabama;  mailed  by  me  at  the  post-office,  Mobile,  this 
day. 

♦<Thus  done  and  protested,  in  the  city  of  Mobile,  aforesaid. 
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In  testimony  whereof,  I  have  hereunto  set  ray  hand  and  alfixed 
my  seal,  notarial,  the  day  and  year  aforesaid. 

[L.s]  THOS.  STRINGER,  Notary  Public." 

To  the  introduction  of  this  protest,  as  evidence,  tlie  counsel 
of  the  plaintiff  in  error  objected,  but  his  objection  was  overruled, 
and  the  protest  read  to  the  jury;  whereupon,  the  plaintiff  excep- 
ted, and  a  verdict  and  judgment  having  been  rendered  against 
him,  he  prosecutes  a  writ  of  error  to  this  Court,  and  assigns 
for  error,  1st.  The  declaration  is  bad,  for  duplicity  :  2d.  The 
admission  of  the  protest  for  non-acceptance. 

Cochran,  for  the  plaintiff. 

Peck  &  Clauk,  for  the  defendant. 

COLLIER,  C.  J.  —  1.  The  duplicity  complained  of  in  the 
declaration  is,  that  after  setting  forth,  that  the  bill  was  protested 
for  non-acceptance,  if  goes  on  to  allege  a  protest  for  non-pay- 
ment also.  In  Evans  v.  Watrous,  (2  Porter's  Rep.  205:)  it  was 
determined  "that  under  our  statute,  which  prohibits  special  de- 
murrer, where  there  is  a  clear  and  substantial  cause  of  action 
set  forth  in  a  declaration,  though  it  may  contain  irrelevant  or  su- 
perfluous matter;  or  though  it  may  contain  duplicity,  yet  the  de- 
fendant shall  be  held  to  answer  it."  It  is  not  pretended  that  the 
declaration  does  not  contain  a  good  cause  of  action;  but  the  ob- 
jection is,  that  some  of  its  allegations  are  superfluous,  and  con- 
sequently afford  no  cause  for  reversal. 

2.  It  is  insisted  that  the  county  court  should  have  rejected  the 
protest,  for  non-acceptance.  There  can  be  no  doubt,  if  it  were 
the  only  evidence  adduced  by  the  defendant  in  error  on  the 
trial,  that  it  did  not  authorize  a  verdict  in  his  favor.  In  O'Con- 
nell  v.  Walker,  (1  Porter's  Rep.  263:)  the  protest  for  non-pay- 
ment recited  th&t  the  notary  "  went  to  the  counting  house  of 
Wm.  C.  Hallett,  agent  of  J.  E.  O'Connell,  on  the  day  of  the 
protest,  but  found  no  person  there  to  receive  notice  of  the  pro- 
test," this  court  held  that  the  recital  was  no  evidence  of  the 
agency  of  Ilallett,  and  say  that  but  for  our  statute  of  182S,  <' de- 
claring the  effect  of  notarial  protests,"  the  protest  would  noJ  be 
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evidence  of  a  demand,  refusal  and  notice,  that  being  made  evi- 
dence of  these  facts,  it  could  not  be  used  in  proof  of  a  distinct 
and  different  matter.  The  principle  of  that  decision  is,  we 
think,  decisive  to  show  the  effect  that  should  be  given  to  the 
statement,  in  regard  to  the  agency  of  Fontaine  &  Freeman,  and 
the  answer  of  Freeman. 

But  the  question  in  the  case  before  us,  did  not  arise  upon  the 
effect  of  the  protest,  or  rather,  its  sufficiency,  as  an  instrument  of 
evidence:  but  the  inquiry  is,  was  it  admissible  for  any  purpose? 
The  protest  under  the  statute  cited,  if  the  agency  of  Fontaine  & 
Freeman  had  been  shown,  would  have  been  proof  of  a  demand 
and  refusal  to  accept.  It  was  then  material  evidence  for  the  de- 
fendant in  error,  and  he  might,  by  ^ir oof  aliunde,  have  shovva 
that  Fontaine  &  Freeman  were  the  agents  of  Scott,  Bush  & 
Henley,  and  that  due  notice  of  the  dishonor  of  the  bill  was  giv- 
en to  the  plaintiff  as  drawer.  These  facts  being  shown  by  ex- 
trinsic evidence,  the  protest  would  have  fixed  the  liability  of  the 
plaintiff;  and  as  no  exception  was  taken  for  the  want  of  such 
proof,  we  would  intend,  if  necessary,  that  there  was  no  defect 
of  evidence. 

In  Bell  v.  Rhe^ Conner  &  Co.  at  this  term,  it  was  determined, 
that  if  the  evidence  tends  to  prove  a  material  fact,  and  be  other- 
wise unexceptionable,  the  court  should  allow  it  to  go  to  the  ju- 
ry. That  case  is  a  conclusive  authority  to  show,  that  the  county 
court  did  not  err  in  admitting  the  protest,  and  the  consequence 
is,  its  judgment  must  be  affirmed. 

42 
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Clements,  administrator,  &c.  v.  Kellogg,  by  her  next 

FRIEND,    &C. 

1.  It  is  a  rule  both  in  equity  and  at  law,  that  the  allegata  and  probata  must  cor- 
respond. No  matter  how  just  the  demand,  which  the  complainant  may  make 
out  by  proof,  if  it  does  not  harmonize  with  the  allegations  of  his  bill,  he  cannot 
recover. 

2.  Where  there  are  several  executors  or  administrators,  they  are  esteemed  as  but 
one  person,  in  representing  the  testator  or  intestate,  and  it  is  not  allowable  to  sue 
any  number  less  than  all  ;  unless,  perhaps,  where  from  special  reasons  shown, 
the  character  of  the  rehef  sought,  made  it  unnecessary  to  join  them. 

THE  defendant  in  error,  by  Henry  V.  Chamberlain,  her 
next  friend,  in  April,  1830,  filed  her  bill  on  the  equity  side  of 
ihe  Circuit  Court  of  Mobile. 

In  the  bill,  the  defendant  is  represented  as  being  twelve  years 
of  age,  or  thereabouts,  and  only  child  and  heir  of  Theron  Kel- 
log,  late  of  Mobile  county  deceased,  who  died  in  the  summer  of 
the  year  one  thousand  eight  hundred  and  twenty.  It  is  stated 
(hat  the  decedent  was,  at  the  time  of  his  deatl^  seized  and  pos- 
sessed, as  tenant  in  common  with  Joshua  Clements,  of  certain 
lands  situated  in  that  county,  on  each  side  of  the  middle  fork  of 
Dog  River,  commonly  called  the  Grand  Bayou,  containing  six 
thousand  four  hundred  arpens,  beginning  at  or  near  the  upper 
end  of  the  Lake,  that  that  creek  makes,  and  running  up  the  creek 
eighty  arpens,  and  extending  back  on  each  side  of  the  creek, 
forty  arpens;  together  with  a  saw  mill  or  mills  thereon  erected, 
commonly  called  Ke  logg's  mills. 

Further  ;  it  is  stated  that  since  the  decease  of  the  father  of  the 
defendant  in  error,  Joshua  Clements  has  been  in  possession  of 
the  premises  above  described,  and  has  had  the  excUisive  manage- 
ment and  occupancy  thereof,  and  has  received  considerable  sums 
of  money,  from  the  profits  and  produce  of  the  share,  which  the 
defendant  in  error  has  therein,  which  he  has  never  yet  account- 
ed for.     It  is  insisted  that  he  should  account  for  a  moiety  of  the 
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profits  and  produce  of  the  mill  and  lands,  and  for  an  equal  por- 
tion of  the  timher  and  wood,  which  has,  from  time  to  time,  been 
cut  down  and  applied  to  the  use  of  the  mill — and  that  some  pro- 
per person  should  be  appointed  to  receive  it;  and  that  the  same 
should  be  applied  to  her  maintenance,  education  and  support. 

Without  undertaking  to  give  a  direct  answer  to  the  allegations 
of  the  bill,  the  intestate  of  the  plaintiff,  alleged  in  his  answer 
that  the  lands,  in  which  the  defendant  stales  her  father  to  have 
been  a  tenant  in  common  with  him,  and  for  which  he  sought  an 
account  of  the  profits,  were,  in  (he  year  1816,  sold  and  conveyed 
by  Theron  Kellogg  to  him,  in  consideration  of  two  thousand  and 
five  hundred  dollars,  in  hand  paid — that  the  sale  was  evidenced 
by  a  deed,  which  the  answer  offered  to  bring  into  court. 

After  the  filing  of  the  answer,  it  appears  that  Joshua  Clements 
died,  and  that  Henry  Clements  and  Mary  Clements  administra- 
tor and  administratrix,  made  themselves  parties  complainants, 
without  a  bill  of  revivor  having  been  filed. 

No  farther  notice  is  taken  in  the  record  of  Mary  Clements. 
The  next  step  in  the  cause  was  the  issuance  of  a  commission,  to 
take  the  testimony  of  Samuel  H.  Garrow  and  John  Tatan.  In 
the  commission  the  cause  is  designated  as  *'  Mary  Kellogg  by- 
Henry  V.  Chamberlain,  her  next  friend,  complainant,  and  Hen- 
ry Clements,  administrator  of  Joshua  Cl-ements,  defendant." 

Samuel  H.  Garrow  states  in  his  deposition,  that  Theron  Kel- 
logg, died  in  the  year  1820.  That  at  the  time  of  his  death,  he 
was  the  owner  of  a  tract  of  land  situated  in  Mobile  county,  on 
Dog  River,  about  nine  or  ten  miles  from  tiie  city,  and  contain- 
ing about  six  hundred  and  forty  acres,  which  was,  at  one  time, 
owned  by  Clements  and  Kellogg,  jointly — that  Kellogg  sold  his 
share  to  Clements,  and  afterwards  purchased  from  him  the  whole 
tract. 

That  the  tract  of  land  of  which  he  speaks,  had  a  mill  erected 
upon  it — and  together  with  the  mill,  was  sold  by  him  as  admi- 
nistrator of  Kellogg  to  Clements,  under  an  order  of  court  direct- 
ing its  sale;  Clements  refused  to  complete  the  purchase,  because 
the  widow  of  Kellogg  would  not  relinquish  her  dower. 

The  witness,  after  stating  that  Clements  occupied  the  land  and 
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mill,  and  used  the  timber  on  the  land  for  making  lumber,  from 
the  year  1824,  until  his  death,  in  August,  1833,  says,  that  the 
defendant  in  error  is  reputed  the  sole  heir  of  Theron  Kellogg, 
deceased. 

John  Tatan  deposes,  that  Clements  had  possession  of  a  mill 
on  Dog  River,  called  Clements'  mill,  from  the  death  of  Kellogg 
until  his  (Clements)  death,  and  used  the  timber  on  the  adjoining 
land  for  the  purpose  of  making  lumber — that  he  does  not  know 
what  the  nett  annual  average  value  of  the  mill  actually  was,  but 
thinks  that  it  ought  to  have  been,  at  least,  twelve  hundred  dol- 
lars a  year. 

This  is  all  the  testimony  taken  in  the  cause. 

The  record  shows  that  the  answer  was  excepted  to,  and  the 
exception  overruled — what  was  the  particular  exception,  no 
where  appears. 

The  bill,  answer,  and  proofs,  were  referred  to  the  clerk  and 
master,  to  state  and  report  to  the  court,  an  account  showing  the 
profits  to  which  the  defendant  in  error  was  entitled,  in  conse- 
quence of  the  occupation  by  the  plaintiff's  intestate,  of  the 
land  and  the  employment  of  the  mill.  The  report  stated  a  moi- 
ety of  the  profits  up  to  the  liiing  of  the  bill,  with  interest  there- 
on, to  the  lime  of  taking  the  account,  at  nine  thousand  one  hundred 
and  seventy-eight  and  fifty-sixth  one  hundredths  dollars.  And  no 
exception  being  taken  to  the  report,  a  decree  was  rendered  against 
the  plaintiff  in  error,  for  the  sum  stated,  with  costs,  and  execu- 
tion directed  to  issue  therefor,  to  be  levied  of  the  estate  of  his 
intestate,  in  his  hands  to  be  administered. 

From  this  decree  a  writ  of  error  has  been  prosecuted  to  this 
court,  by  the  defendant  below,  who  has  assigned  many  causes 
of  error,  but  now  abandons  all  but  those  which  insist — 1.  That 
the  decree  is  not  warranted  by  the  proof,  because  the  proof  does 
not  sustain  the  allegations  of  the  bill.  2.  That  the  bill  was  not 
prosecuted  against  Mary  Clements,  the  administratrix,  and  that 
as  to  her,  there  has  been  no  disposition  of  the  cause. 

J.  A.  Campbell,  for  the  plaintiff. 
No  counsel,  appeared  for  the  defendant. 
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COLLIER,  C.  J. — 1.  The  testimony  makes  out  a  case  very 
different  from  that  stated  in  the  bill.  The  defendant  in  error, 
seeks  an  account  of  one  half  of  the  profits  derived  by  the  plain- 
tiff's intestate,  from  the  occupancy  of  six  thousand  four  hundred 
arpens  of  land,  and  the  employment  of  a  saw  mill  situated  there- 
on. The  demand  is  made  upon  the  allegation  that  Joshua  Cle- 
ments the  intestate,  and  Theron  Kellogg,  were  tenants  in  com- 
mon of  the  land  and  mill,  and  entitled  to  an  equal  interest  in 
the  same.  The  proof  in  one  of  the  depositions  is,  that  the  plain- 
tiff's intestate  occupied  a  tract  of  six  hundred  and  forty  acres  of 
land,  and  employed  a  saw  mill  thereon  (all  which  belonged  to 
the  father  of  the  defendant)  from  the  year  IS24  to  the  year 
1833,  when  he  died.  The  testimony  of  the  other  witness  is, 
that  Joshua  Clements  had  possession  of  the  land  and  mill  from 
the  death  of  Theron  Kellogg,  up  to  the  time  of  his  death — and 
that  the  annual  average  value  of  the  land  and  mill,  was  twelve 
hundred  dollars. 

It  is  a  well  settled  rule  not  only  at  law,  but  in  equit}',  that  the 
ailegaia  and  probaia  must  correspond  with  each  other.  This 
rule  has  been  recognized  by  repeated  decisions  of  this  court. 
In  Morgan's  executrix  v.  Crabb  (3  Porter's  R.  470)  it  was 
ruled  that  no  relief  could  be  given,  but  on  proof  pertinent  to  the 
statement  of  facts  relied  on  to  obtain  it.  A  party  is  no  more 
entitled  to  relief  upon  evidence,  without  the  material  allegations, 
than  on  such  allegations  without  sufficient  proof. 

In  Goodwin  v.  Lyon  (4  Porter's  Rep.  297)  the  court  say, 
however  strong  may  be  the  proof  of  a  complainant,  and  how- 
ever clear  his  title  to  the  aid  of  the  court,  it  is  wholly  immateri- 
al, if  the  allegations  of  his  bill  are  not  in  harmony  with  his  tes- 
timony— it  cannot  be  received  and  regarded  by  the  court.  To 
the  same  effect  is  Duren  v.  Walker  &  Parsons  (5  Porter's  Rep. 
345  ;  see  also,  3  Litt.  Rep.  339  ;  10  Wheat.  Rep.  1S9  ;  6  Har. 
&  Johns.  Rep.  2SS  j  Eng.'Cond.  Ch.  Rep.  544.) 

In  the  case  at  bar,  instead  of  proving  the  occupancy  of  six 
thousand  four  hundred  arpens  of  land  and  a  saw  mill,  of  which 
Joshua  Clements  and  Theron  Kellogg  were  tenants  in  common, 
the  proof  is,  that  the  plaintiffs  intestate  occupied  six  hundred  and 
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forty  acres  of  land  with  a  saw  mill  thereon,  of  which  the  de- 
fendant's father  was  the  sole  proprietor.  The  mere  recital  of 
the  bill  and  proofs,  discover  at  once,  an  entire  want  of  harmo- 
ny between  Ihe  allegata  and  prubalu.  It  may  be  said  of  the 
bill,  that  the  statements  it  contain  may  be  true,  but  they  are  not 
proved — so  in  regard  to  the  testimony,  it  clearly  shows  that  the 
defendant  in  error,  has  a  just  cause  of  complaint  against  the 
plaintiff;  yet,  the  allegations  of  the  bill,  do  not  authorize  its 
admission  in  evidence. 

2.  It  is  not  denied,  that  both  the  plaintiff  and  Mary  Clements 
were  made  parties,  as  administrator  and  administratrix  of  Joshua 
Clements,  the  original  party — in  fact,  the  record  so  states  it. 

Where  more  persons  than  one,  administer  on  an  estate,  they 
are  all  alike  its  representatives,  and  it  is  not  allowable  to  sue  any 
number  less  than  all,  where  they  are  all  within  the  jurisdiction 
of  the  court,  certainly  not  ;  without  disclosing  some  special  rea- 
sons to  show  that  the  character  of  the  relief  sought  made  it  un- 
necessary to  join  them.  (Story's  Equity  Pleading,  193  ;  Wms. 
&  Ivey,  executors  v.  Sims  el  al.,  8  Porter's  Rep.  579.)  The 
proposition  stated  results  from  the  principle  of  the  common  law, 
which  esteems  several  executors  or  administrators  as  but  one 
person  in  representing  the  testator  or  intestate.  Wheeler  et  al. 
V.  Wheeler  (9  Cow.  Rep.  34.)  Could  Mary  Clements  be  re- 
garded as  a  mere  nominal  party,  it  is  possible  that  the  omission 
to  join  her  in  ihe  decree  with  the  plaintiff  in  error,  might  be 
regarded  as  an  irregularity,  which  would  not  prejudice  the  de- 
fendant— but  we  are  not  permitted  thus  to  consider  her.  Upon 
both  grounds  the  decree  of  the  circuit  court  is  reversed,  and  the 
case  remanded  to  the  court  of  chancery,  that  the  complainant 
may  obtain  leave  to  amend  her  bill,  if  she  thinks  proper,  and 
proceed  with  the  cause  against  all  who  have  administered  on  the 
estate  of  Joshua  Clements  deceased,  unless  some  particular  rea- 
sons exist,  why  they  should  not  all  be  joined.  The  costs  of 
this  court  arc  to  be  paid  by  the  defendant  in  error. 
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Lewis  v.  Love  &  Lane. 

1.  The  treaty  entered  into  between  the  Chickasaw  Nation  of  Indians,  and  tho 
United  States  on  the  20th  October,  1832,  stipulates  that  no  one,  not  a  Chickasaw, 
or  connected  with  the  Chichasaws  by  marriage,  shall  be  permitted  to  settle  on  any 
of  the  land  ceded  by  that  treaty,  until  the  same  had  been  sold  by  the  United 
States.  It  was  not  therefore  permissible  for  a  reservee,  by  a  lease  or  sale  of  his 
reservation,  to  introduce  into  the  nation,  one  who  was  inhibited  by  the  treaty 
from  settling  upon  the  unsold  lands. 

2.  An  agreement  was  entered  into  in  August,  1833,  between  the  defendant  Love 
a  reservee  under  the  treaty,  and  the  plaintiff  in  error,  for  the  lease  of  his  reser- 
vation, for  several  years,  unless  sooner  required  by  the  United  States]  to  abandon 
the  possession;  and  stipulating,  also  that  if  the  treaty  should  be  so  modified,  as 
to  permit  a  sale  by  the  reservee,  the  lessee  or  his  heirs,  should  have  the  preference 
in  the  purchase,  at  such  price,  &c.  as  the  reservee  might  prescribe.  It  was  held 
that  the  treaty  of  1834,  which  conferred  the  right  of  sale  upon  the  reservee,  did 
not  impart  validity  to  the  contract,  which  was  invalid  when  made, 

3.  The  agreement  to  give  to  the  plaintiff  the  preference  in  the  purchase  of  the 
reservation,  at  such  price,  and  on  such  terms  as  the  defendant.  Love,  might 
prescribe,  did  not  impose  upon  the  former,  an  obligation  to  become  the  pur- 
chaser. Thus  far  there  was  no  reciprocity;  and  the  stipulation  to  offer  to  sell, 
being  uncertain  and  incomplete  in  its  details,  cannot  be  specifically  enforced. 

This  case  comes  here  by  writ  of  error,  from  the  Chancer}^ 
Court  hoiden  at  Moullon. 

ON  the  16th  August,  1S33,  the  plaintiff  in  error  entered  into 
a  contract  in  writing,  with  the  defendant  Love,  by  wliich  Love 
leased  to  the  plaintiff,  for  the  term  of  three  years,  from  the  first 
of  January,  1834,  two  sections  of  land  situate  in  the  county  of 
Franklin,  to  which  he  was  entitled  as  a  reservation,  under  the 
treaty  concluded  between  the  United  States  and  the  Chickasaw 
Nation  of  Indians,  on  the  20th  October,  1832.  By  the  terms 
of  the  contract,  the  plaintiff  was  to  retain  the  possession  of  the 
land,  until  the  expiration  of  the  period  of  the  lease,  unless  per- 
sons occupying  Indian  reservatron.s,  should  be  sooner  required 
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to  abandon  them;  in  which  event  he  stipulated  to  surrender  the 
possession,  together  with  all  improvements  made  on  the  land, 
to  the  Chickasaw  Nation. 

It  was  further  agreed  by  the  plaintiff  and  Love,  that  if  the 
treaty  should  be  so  modified  as  to  give  to  the  latter  a  title,  in 
fee  simple,  or  in  any  manner  authorise  him  to  dispose  of  the 
land,  then  the  plaintiff,  or  his  heirs,  should  have  the  preference 
in  the  purchase  of  the  same,  at  such  price,  and  on  such  terms, 
as  Love  might  prescribe. 

It  is  further  alleged  in  the  plaintiff's  bill,  that  on  or  about  the 
24th  May,  1S34,  the  treaty  of  1832,  was  so  modified  by  the 
United  Slates  and  the  Chickasaw  Nation,  as  to  authorize  Love  to 
sell  and  convey  his  reservation  in  fee  simple,  but  by  the  regu- 
lations of  the  Executive  Department  of  the  Government  sales 
by  the  Indian  reservees,  were  not  recognised  as  binding  upon  the 
sellers,  before  the  31st  day  of  March,  1S36.  Notwithstanding 
this  modification  in  the  treaty,  and  the  contract  of  Love  to  give 
to  the  plaintiff,  the  preference  in  the  purchase  of  his  reservation 
at  the  price  he,  (Love)  might  fix  thereon,  the  same  was  sold  to 
the  co-defendant  Isaac  Lane.  The  plaintiff  avers  that  Love  did 
not  give  him  the  preference  in  the  purchase;  that  Lane  purchased 
the  reservation  with  a  full  knowledge  of  the  stipulation  con- 
tained in  the  written  lease,  and  with  notice  that  the  plaintiff  was 
willing  to  take  the  land  at  the  price  at  which  he  became  the 
purchaser. 

The  plaintiff  further  states  that  the  main  inducement  on  his 
part,  to  entering  into  the  contract  with  Love,  was  the  prefer- 
ence agreed  to  be  given  Him,  in  the  purchase  of  his  reservation. 
In  view  of  that  object,  he  made  extensive  improvements  before 
the  sale  to  Lane,  which  greatly  enhanced  the  value  of  the  land. 
Notwithstanding  all  which,  the  defendant,  Lane,  had  recovered 
a  judgment  against  the  plaintiff  in  the  Circuit  Court  of  Franklin, 
by  which  there  was  adjudged  to  him  the  right  of  possession,  as 
also  damages,  in  consequence  of  the  plaintiff's  occupancy. 

The  bill  concludes  with  a  prayer  that  an  injunction  may  be 
awarded,  to  stay  execution  of  the  judgment  at  law,  and  that  the 
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plaintiff  have  the  full  benefit  of  the  stipulation  contained  in  his 
contract  with  Love,  upon  paying  the  sum  at  which  Lane  purcha- 
sed the  land.  An  injunction  was  awarded  to  suspend  proceed- 
ing upon  the  judgment,  and  the  defendants  severally  answered 
the  allegations  of  the  bill,  but  as  these  answers  were  not  consid- 
ered in  the  Court  of  Chancery,  and  as  it  was  not  thought  neces- 
sary to  look  into  them,  here,  it  is  needless  lo  enlarge  this  state- 
ment, by  a  particular  recital  of  them. 

The  Court  of  Chancery  having  dismissed  the  bill,  because  its 
allegations  do  not  entitle  the  plaintiff  to  the  interposition  of 
equity,  the  correctness  of  that  decree  is  the  question  here  ex- 
amined. 

Ellis,  for  the  plaintiff. 
Hopkins,  for  the  defendant. 

COLLIER,  C.  J.— By  the  4th  article  of  the  treaty  made  be- 
tween the  United  States  and  the  Chickasaw  nation,  on  the  20th 
October,  1S32;  it  is  provided,  that  if  the  nation  should  fail  to 
procure  a  country  to  remove  to,  and  settle  on,  previous  to  the 
first  public  jale  of  the  land,  which  by  that  treaty,  they  had 
ceded  to  the  United  Slates,  then  and  in  that  event,  they  are  to 
select  out  of  the  surveys,  a  comfortable  settlement  for  every 
familj"-  in  the  Chickasaw  n.ition.  "All  of  which  tracts  of  land 
so  selected  and  retained,  shall  be  held  and  occupied  by  the  Chick- 
asaw people,  uninterrupted,  until  they  shall  find  and  obtain  a 
country  suited  to  their  wants  and  condition.^'  And  when  they 
shall  determine  to  remove  from  said  tracts  of  land,  the  Chicka- 
saw nation  will  notify  the  President  of  the  United  States  of 
their  determination;  and  thereupon,  as  soon  as  the  Chickasaw 
people  shall  remove,  the  President  will  proclaim  the  said  reserved 
tracts  of  land  for  sale  at  public  auction  and  at  private  sale,  on 
the  same  terms  and  conditions,  as  is  provided  for,  in  the  second 
article  of  this  (that)  treaty,  to  sell  the  same,  and  the  nett  proceeds 
thereof,  to  be  paid  to  the  Chickasaw  nation,  as  is  provided  in 
the  third  article  of  this  (that)  treaty." 

The  fifth  article  of  the  treaty  stipulates  for  the  payment  by 
43 
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the  United  States,  of  the  value  of  improvements  made  by  the 
lieads  of  Indian  families  on  their  reservations.  It  is  also 
stated  that  "the  provisions  of  thisarticleare  intended  to  encournge 
industry,  and  to  enable  the  Chickasaws  to  move  more  comfort- 
ably. But  }est  the  good  intended  may  be  abused  by  designing 
persons,  by  hiring  hands,  and  clearing  more  land  than  they  other- 
wise would  do  for  the  benefit  of  their  families,  it  is  determined 
that  no  payment  shall  be  made  for  improved  lands,  over  and 
above  one  eight  part  of  the  tract,  allowed  and  reserved  for  such 
person  to  live  on  and  occupy." 

At  the  request  of  the  Indians  it  was  "agreed  that  no  person 
whatsoever,  who  is  not  a  Chickasaw,  or  connected  with  the  Cliick  - 
asaws  by  marriage,  shall  be  permitted  to  come  into  the  country 
and  settle  on  any  part  of  the  ceded  lands,  until  they  shall  be 
offered  for  sale,  and  then  there  fhalf  not  be  any  person  permitted 
to  settle  on  any  of  the  land,  which  has  not  been  sold  at  the 
time  of  such  settlement,  and  in  all  cases  of  a  person  settling  on 
any  of  the  ceded  lands,  contrary  to  this  express  understanding, 
they  will  be  intruders,  and  must  be  treated  as  such,  and  put  off 
the  lands  of  the  nation."  (15  Art.) 

The  several  articles  of  the  treaty  we  have  cited,  clearly  in- 
dicate that  sales  of  reservations,  whether  for  a  limited  or  indefi~ 
nite  period,  were  calculated  to  oppose  the  express  understanding 
and  agreement  of  the  parties.  The  fifth  Article  attempts  to 
provide,  that  no  more  land  shall  be  cleared  than  was  necessary 
for  the  reservee's  family,  while  the  fifteenth  article  declares  that 
any  one  not  a  Chickasaw,  or  connected  with  the  Chickasaws  by 
marriage,  shall  not  be  permitted  to  settle  on  any  of  the  ceded 
land,  until  the  same  has  been  sold.  The  first  Article  of  the 
treaty  cedes  to  the  United  States,  all  the  land  which  the  Chick- 
saws  own  '<on  the  east  side  of  the  JNlississippi  river,  including 
all  the  country  where  they  at  present  (that  time  lived)  live  and 
occupy."  Thus  it  appears,  that  not  only  the  land  not  embraced 
by  the  reservations,[but  even  the  reservations  themselves  were 
ceded  to  the  United  Stales,  and  persons  occupying  the  same, 
who  did  not'come  within  Ihe^exceplions  of  the  fifteenth  article 
were  to  be  regarded  as  intruders. 
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The  stipulation  in  regard  to  intrusions  upon  the  Indian  terri- 
tory, was  made  by  the  United  States  in  favor  of  the  Chickasaw 
nation,  and  its  observance  concerned  the  entire  tribe;  conse- 
quently, it  was  not  perniissible  for  any  reservee,  by  a  lease  or 
sale  of  his  reservation,  to  introdlice  into  the  nation,  one  who 
was  inhibited  by  the  treaty  from  settling  upon  the  unsold  land. 
The  sale  of  land  to  which  the  fifteenth  article  refers,  as  giving 
license  to  settle,  is  most  clearly  the  sale  to  be  made  by  the  Uni- 
ted States;  for  the  treaty  contemplates  and  provides  for  that, 
without  authorizing  any  olh-er,  either  directly  or  indirectly. 

But  we  need  not  consider  further  the  influence  of  the  parts  of 
the  treaty  cited,  upon  the  rights  of  the  plaintiflT,  as  the  supple- 
mentary and  explanatory  articles  agreed  upon,  between  the  Uni- 
ted States'  commissioner  and  the  Chickasaw  Nation,  on  the  twen- 
ty-second day  of  October,  1632,  are  express  upon  the  riglit  of 
the  reservee  to  sell.  After  reciting  the  fourth  and  fifth  articles, 
ihev  proceed  as  follows:  "It  is  now  proposed  and  agreed  to, 
that  no  family  or  person  of  the  Chickasaw  Nation,  who  shall  or 
may  have  tracts  of  land  reserved  for  their  residence,  while  here, 
shall  ever  be  permitted  to  lease  any  of  said  land,  to  any  person 
whatsoever,  nor  shall  they  be  permitted  to  rent  any  of  said  land 
to  any  person,  either  white,  red,  or  black,  or  mixed  blood  of 
^either.  As  the  great  object  of  the  Nation  is,  to  preserve  the 
land  and  timber,  for  the  benefit  of  posterity,  provided  the  Na- 
tion shall  continue  to  live  here;  and  if  they  shall,  a<  any  time, 
■determine  to  remove  and  sell  the  land,  it  will  be  more  valuable, 
and  will  sell  for  more  money,  for  tlie  benefit  of  ihe  Nation,  if 
the  land  and  timber  be  preserved.''  Now,  here  is  an  express 
inhibition,  that  the  reservees,  under  the  treaty,  shall  neither  sell 
or  lease  their  reservations.  The  contract  then,  between  the 
plaintiff  and  Love, .whether  considered  as  a  lease  or  sale,  was 
clearly  void,  and  the  occupancy  by  the  plaintiff,  in  derogation 
of  the  stipulations  of  the  treaty  between  the  United  States  and 
the  Chickasaw  Nation. 

Upon  the  hypothesis,  that  the  cojjiracl  was  invalid   in  its  in- 
ception, it  was  argUAl  for  the   plaiiiiHf,  that  the  healy  entered 
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into  between  the  United  States  and  the  Chickasaw  Nation  of  In- 
dians, on  the  twenty-fourth  of  May,  1834,  removed  the  restric- 
tion upon  the  right  of  lease  and  sale  by  the  reservee;  and  that, 
therefore,  the  agreement  to  give  to  the  plaintiff  the  preference  in 
the  purchase  of  the  reservation,  became  operative  in  law.  With 
out  undertaking  to  examine  the  effect  of  the  treaty  of  1S34,  we 
are  satisfied  that  it  cannot  impart  validity  to  a  contract  which 
was  invalid,  by  the  treaty  of  1832. 

The  case  of  McElyea  v.  Hayter,  (2  Porter's  Rep.  148)  is  in 
principle,  strikingly  analagous  to  the  present.  That  case  arose 
under  the  pre-emptio!i  act  of  Congress  of  May,  1S30.  McElyea 
entered  a  half  quarter  section  of  land,  and  previous  to  the  issu- 
ance of  the  patent,  executed  a  letter  of  attorney  to  Campbell, 
authorizing  him  to  convey  the  land  to  Hayter,  when  the  patent 
should  issue.  Campbell  executed  the  conveyance,  and  Hayter 
brought  an  action  to  recover  the  possession.  The  Court  held, 
that  inasmuch  as  the  pre-emption  act  declares  "that  all  assign- 
ments  and  transfers  oi  the  right  of  pre-emption  given  by  this 
act,  prior  to  the  issuance  of  the  patents,  shall  he  null  andvoid,^' 
the  contract  to  convey  to  Hayter  was  absolutely  void,  and  the 
deed  of  McElyea,  executed  through  Campbell,  as  his  attorney, 
passed  no  title. 

In  that  case  it  appeared,  that  an  act  of  Congress  passed  in 
1S32,  subsequent  to  the  contract  between  McElyea  and  Hayter, 
removed  the  restraints  upon  transfers,  by  providing  that  after 
that  time,  all  persons  who  had  availed  themselves  of  the  right 
of  pre-emption  under  the  former  act,  might  assign  and  transfer 
their  certificates  of  purchase  or  final  receipts  ;  and  that  the  pa- 
tents might  issue  for  the  lands  in  the  name  of  such  assignee. 
The  court  considered  that  the  letter  of  the  attorney  to  Campbell, 
implied  a  contract  of  assigning  and  transferring  the  right  of  pre- 
emption at  the  time  of  its  execution,  and  that  the  purchaser  was 
in  a  predicament  quite  as  unfavorable,  as  if  the  conveyance  had 
been  at  that  time. 

In  the  case  at  bar,  the  contract  between  the  plaintiff  and  Love, 
was  directly  opposed  to  the  treaty  of  1S32,  and  was  void,  as  be- 
ing adverse  to  its  policy,  and  the  interests  of  the  United  States, 
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and  the  Chickasaw  nation.  Such  being  the  character  of  the  con- 
tract so  far  as  it  operated  in  praeacnti  as  a  lease,  or  sale,  it  could 
upon  the  authority  of  the  case  cited,  derive  no  aid  from  the  treaty 
of  1834. 

But  it  is  insisted  for  the  plaintiff,  that  thoUgh  the  contract  with 
Love,  considered  as  a  lease  or  sale  may  be  void  ;  yet,  as  it  re- 
peats the  stipulation  to  give  to  the  plaintiff  a  preference  in  the 
purchase,  when  the  restriction  upon  the  right  of  sale  was  re- 
moved, it  was  not  opposed  to  the  treaty,  nor  any  other  law.  It 
was  not  an  undertaking  to  do  an  unlawful  act,  but  an  agreement 
to  do  an  act  when,  (and  not  before)  it  should  become  lawful. 

Without  pretending  to  consider  the  justness  of  the  conclusion, 
in  the  abstract,  which  this  argument  assumes,  we  think  it  clear, 
that  the  agreement  cannot  be  specifically  enforced.  The  agree- 
ment does  not  amount  to  a  contract  to  sell_.  but  merely  to  a  sti- 
pulation to  offer  to  sell  to  the  plaintiff,  at  such  price,  as  Love  was 
willing  to  take  ;  without  a  corresponding  undertaking  by  the 
plaintiff  to  purchase.  There  was  no  reciprocity  in  the  stipula- 
tion of  Love,  and  consequently  he  could  not  compel  the  plaintiff 
to  become  the  purchaser  of  his  reservation,  but  it  was  left  to  his 
mere  pleasure,  whether  he  would  purchase  or  not. 

It  is  a  well  ascertained  rule  in  the  law  of  contracts,  that  the 
assent  or  consent  of  the  parties  must  be  mutual.  Every  agree- 
ment ought  to  be  so  certain  and  complete,  that  each  party  may 
have  an  action  upon  it  :  and  the  agreement  would  be  incomplete 
if  either  party  withheld  his  assent  to  any  of  its  terms.  The 
agreement  must,  in  general,  be  obligatory  on  both  parties,  or 
it  binds  neither.  So  an  agreement  to  be  entitled  to  be  carried 
into  specific  execution,  ought  to  be  certain,  fair,  and  just  in  all 
its  parts.  (Chitty  on  contracts,  4  ;  2  Story's  Eq.  79  ;  Goodwin 
V.  Lyon,  4  Porter's  Rep.  297) 

Taking  the  principles  we  have  laid  down  as  our  guide,  and  it 
is  clear  that  the  plaintiff  has  not  shown  a  contract  that  should  be 
specifically  enforced — it  does  not  show  the  price  at,  and  the  terms 
on  which  the  sale  should  be  made,  but  leaves  it  discretionary 
with  the  plaintiff,  whether  he  will  purchase  at  any  price. 

The  decree  of  the  court  of  chancery  must  be  affirmed. 
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The  State  ex  rel  the  Attokney  General  v.  Williams. 

1,  The  Supreme  Court  will  not  entertain  an  Information,  in  the  nature  of  a  quo 
warranto,  to  try  the  right  of  an  individual  to  the  office  of  .Tudge  of  the  County 
Court,  unless  an  application  has  been  made  to,  and  refused  by  the  Circuit  Court. 

Motion  for  leave  to  file  an  Information  in  tiie  nature  of  a  quo 
icarrani^  against  the  Judge  of  the  County  Court  of  Tuscaloosa. 

COLLIER,  C.  J.— The  Attorney  General  has  suggested  to 
the  Court,  that  Marmaduke  Williams,  who  exercised  the  office 
of  Judge  of  the  County  Court  of  Tuscaloosa  County,  on  the  first 
Monday  of  August  last,  and  for  a  long  time  previous  thereto, 
was  on  that  day  elected  according  to  law,  a  representative  to 
the  General  Assemhly  of  this  State.  That  he  received  the  evi- 
dence of  his  election  from  the  proper  returning  officer,  was  qual- 
ified, and  took  his  seat  in  the  House  of  Representatives;  and 
v/hile  thus  engaged  in  the  discharge  of  his  legislative  duties,  he 
exercised,  and  up  to  this  time,  he  exercises  the  functions  of,  and 
receives  the  emoluments  pertaining  to  the  office  of  Judge  as 
aforesaid.  Whereupon,  the  Attorney  General  moved  the  Court 
for  a  rule  upon  Marmaduke  Williams  to  shew  cause  why  he 
should  not  he  permitted  to  file  an  information  in  the  nature  of  a 
quo  warranto,  requiring  him  to  answer  to  the  state  by  what 
warrant  be  claims  to  have,  use,  and  enjoy  the  office  of  Judge  of 
the  County  Court  as  aforesaid. 

The  object  of  the  present  motion  is  doubtless  to  test'the  ques- 
tions whether  a  Judge  of  the  County  Court  is  eligible  to  a  seat  in 
the  Legislature;  and  if  he  is  not,  whether  the  individual  against 
whom  it  is  proposed  to  proceed,  has  not,  by  accepting  and  exer- 
cising that  trust,  ceased  to  be  dejure,  a  Judge  of  that  Court. 

In  considering  the  motion  of  the  Attorney  (Jeneral,  we  arc 
first  to  inquire  whether  this  Court  has  jurisdiction  of  the  pro- 
ceeding which  he  proposes  to  institute. 


JANUARY  TERM,  1840.  343 


The  State  ex  rel  the  Attorney  General  v.  Williams. 


By  the  second  section  of  the  fifth  article  of  the  constitution 
of  this  State,  it  is  declared  that  "the  Supreme  Court,  except  in 
cases  otherwise  directed  by  this  constitution,  shall  have  appel- 
late jurisdiction  only,  which  shall  be  co-extensive  with  the  Slate, 
under  such  restrictions  and  regulations  not  repugnant  to  this 
constitution,  as  may  from  lime  to  time,  be  prescribed  by  law: 
Provided,  that  the  Supreme  Court  shall  have  power  to  issue 
writs  of  injunction,  mandamu*!,  quo  warranto,  habeas  corpus, 
and  such  other  remedial  anh  original  writ?,  as  may  be  necessa- 
ry to  give  it  a  general  superintendence  and  control  of  inferior 
jurisdictions."  In  as  parte  Simonton  et  al.  (9  Porter's  Rep. 
.383)  it  was  held,  that  the  jurisdiction  conferred  upon  this  Court, 
by  the  constitution,  was  in  general,  revisory,  and  that  a  habeas 
corpus,  would  not  be  awarded,  unless  it  was  shewn,  either  that 
soiTie  court,  or  the  Judge  of  a  court,  invested  with  authority  to 
act  in  the  premises,  had  refused  an  application  for  the  writ,  or 
having  granted  it,  decided  adversely  to  the  prayer  of  the  peti- 
tioners. In  that  case,  it  was  competent  for  the  Circuit  Court,  or 
a  Judge  of  that  court,  to  have  afforded  as  complete  relief  as  could 
have  been  obtained  here;  and  considering  the  general  jurisdic- 
tion of  that  court,  and  the  number  of  Circuit  Judges,  it  is  diffi- 
cult to  conceive  of  a  case  in  which  a  party  wrongfully  held  in 
custody,  would  be  compelled,  in  the  first  instance,  to  seek  a  dis- 
charge by  this  Court.  But  in  respect  to  the  writs  authorized  to 
be  issued,  by  the  section  of  the  constitution  we  have  cited,  if  a 
case  should  occur,  in  which  no  subordinate  court  could  act,  we 
apprehend  it  would  be  competent  for  this  Court,  to  award  either 
one  of  the  writs  designated,  or  the  appropriate  remedial  or  ori- 
ginal writ,  that  might  be  "  necessery  to  give  it  a  general  super- 
intendence and  control  of  inferior  jurisdiction." 

In  the  case  staled  in  the  motion  of  the  Attorney  General,  there 
is  no  necessity  for  the  exercise  of  a  primary  jurisdiction  by  this 
Court.  The  authority  of  the  Circuit  Court  is  competent  to  in- 
quire into,  and  determine  the  questions,  proposed  to  be  litigated. 
If  that  Court  should  refuse  to  entertain  the  case,  or  having  taken 
jurisdiction,  should  mistake  the  law,  it  will  then  become  the  duty 
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of  this  Court,  to  lend  its  aid  and  administer  right.  And  thus  we 
would  exercise  •'  a  general  superintendence  and  control"  of  the 
County  Court.  (See  ex  parte  Jones:  ex  parte  John,  a  slave: 
and  ex  parte  Mansony,  at  this  term.) 

The  motion  for  leave  to  file  an  Information  in  the  nature  of  a 
quo  warranto,  must  therefore  be  denied. 


BlIss  v.  Winston. 

1.  It  is  not  Hecessary  in  a  complaint  for  a  forcible  entry  and  detainer,  to  state  the 
precise  time  when  the  plaintifl'  was  possessed  of  the  premises,  and  if  stated,  it 
may  be  rejected  as  surplusage. 

2.  In  a  proceeding  for  a  forcible  entry  and  detainer,  it  is  allowable  for  the  plaintiff 
to  state  the  forcible  entry  as  having  been  made  on  different  days  ;  and  in  one 
part  of  his  complaint,  he  may  allege  an  entry  into  one  tenement,  and  in  another 
part  into  a  different  one. 

3.  The  declaration  of  a  person  (since  deceased)  in  the  actual  occupation  of  a 
house,  made  at  the  time  of  such  occupation,  that  he  held  the  house  under  the 
defenfiant,  as  a  tenant,  is  admissible  evidence  in  a  proceeding  for  a  forcible  eti. 
try  and  detainer,  where  the  only  evidence  of  possession  adduced  by  the  plaintiff 
was,  that  he  retained  the  key  of  the  house  after  the  death  of  the  tenant, 

4.  The  allegation  in  a  complaint  for  a  forcible  entry  and  detainer,  that  the  entry 
was  made  on  a  particular  day,  does  not  bind  the  plaintiff  to  strict  proof  as  to 
time,  but  he  may  show  the  entry  to  have  beefi  made  oil  any  day  previous  to  the 
exhibition  of  the  complaint. 

5.  Where  the  circuit  court  reverses  the  judgment  of  a  justice  of  the  peace,  in  a 
proceeding  for  a  forcible  entry  and  detainer,  for  the  rejection  of  competent  evi. 
dence,  if  the  proceeding  be  in  other  respects  regular,  the  cause  should  be  reman- 

^ded  to  the  justice,  to  be  tried  de  novo, 

THIS  was  a  proceeding  for  a  forcible  entry  and  detainer, 
commenced  by  the  plaintiff  against  the  defendant,  before  a  jus- 
tice of  the  peace  of  Sumter.     The  complaint  contains  two  parts  j 
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in  the  first,  the  plaintiff  alleges  that  theretofore,  to  wit  :  on  the 
20th  day  of  September,  1S3S,  he  was  in  possession  of  certain 
lands  and  tenennents  in  the  town  of  Gainesville,  in  Sumter  coun- 
ty, and  remained  in  peaceable  possession  thereof,  for  a  long  space 
of  time  thereafter,  to  wit :  until  the29lh  day  of  October,  183S, 
when,  by  force  and  strong  hand,  he  was  entered  upon,  and  ex- 
pelled by  the  defendant,  &c.  In  the  second  part  of  the  com- 
plaint the  plaintiff  alleges  his  possession  from  the  20th  of  Sep- 
tember, to  the  5th  of  November,  1838,  not  only  of  the  lands 
and  tenements  described  in  the  first  part,  but  in  addition  thereto 
of  lot  number  fifty-seven,  -in  block  numbered  eighteen,  in 
Gainesville  :  on  which  latter  day  the  entry  of,  and  explulsion  by 
the  defendant,  is  charged  to  have  taken  place. 

The  defendant,  upon  the  return  of  process,  moved  the  justice 
of  the  peace  to  quash  the  proceedings,  on  the  ground  of  duplicity 
and  repugnancy  in  the  complaint,  in  avering  in  one  part,  pos- 
session and  expulsion,  at  a  time  different  from  that  alleged  in  the 
other.  This  motion  being  overruled,  the  defendant  pleaded 
not  guilty,  and  the  case  was  submitted  to  a  jurj',  who,  being 
unable  to  agree  upon  a  verdict,  the  parlies  consented  to  a  mis- 
trial.  Thereupon  the  justice  of  the  peace,  continued  the  case 
from  the  day  of  trial  (the  26ih  day  of  February,  1839,)  to  the 
twelfth  day  of  March,  and  issued  a  venire  facias  returnable  on 
that  day  ;  which  being  returned  executed,  a  jury  was  empannel- 
led  and  the  case  again  submitted  to  them  for  trial,  who  found  the 
defendant  guilty  of  the  forcible  entry  and  detainer  alleged,  ex- 
cept  as  to  the  lot  numbered  fifty-seven,  in  block  eighteen.  And 
a  judgment  was  rendered  accordingly;  and  also  for  costs  against 
the  defendant. 

On  the  trial,  a  bill  of  exceptions  was  sealed  by  the  justice  of 
the  peace;  in  which,  among  other  things,  it  appears  that  the 
premises  in  controversy  were  occupied  by  one  Payne,  as  a  ten- 
ant, from  the  5th  of  July  up  to  the  14th  September,  1838,  on 
which  latter  day  he  died.  The  evidence  tended  to  show  that 
Payne's  occupancy  was  by  the  permission  of  the  plaintiff,  and 
that  after  Payne's  death,  the  plaintiff  did  not  occupy  otherwise 
44 
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than  by  retaining  possession  of  the  key  of  the  house,  situate  on 
the  premises.  Under  this  stale  of  facts,  the  defendant  ''  offered 
evidence  of  the  declaration  of  Payne,  as  to  whose  tenant  he  was, 
and  under  whom  he  held,  the  question  being  in  this  form — Did 
you  ever  hear  Payne,  who  was  in  possession,  say  in  his  lifetime 
under  whom  he  held  the  *  premises  described  in  the  complaint.' " 
Which  question  was  objected  to  by  the  plaintiff,  and  the  objection 
sustained  ;  whereupon  the  defendant  excepted,  &c. 

It  is  further  shown  that  the  court  charged  the  jury,  that  the 
time  laid  in  the  complaint  was  immaterial,  and  the  plaintiff  might 
prove  that  there  was  a  forcible  entry  upon  the  premises,  on  any 
day  before  the  commencement  of  his  action,  and  within  three 
years.     To  which  charge  the  defendant  excepted,  &c. 

The  case  being  removed  to  the  circuit  court  by  a  certiorari 
awarded  at  the  instance  of  the  defendant,  errors  were  assigned 
bringing  to  the  view  of  ihat  court,  the  questions  of  law  arising 
upon  the  record.  The  circuit  court  reversed  the  judgment  of 
the  justice  of  the  peace,  and  rendered  a  judgment  against  the 
plaintiff  for  all  costs.  To  revise  this  judgment  the  plaintiff  has 
prosecuted  a  writ  of  error,  and  presents  by  his  assignment  of 
errors,  the  legal  questions  adjudged  by  the  circuit  court. 

Other  questions  than  those  stated,  were  raised  on  the  trial  be- 
fore the  justice  of  the  peace,  but  as  they  were  not  pressed  at  the 
argument  and  are  not  considered  by  this  court,  it  is  unnecessary 
to  notice  them. 

Murphy,  for  the  plaintiff. 
Sevis,  contra. 

COLLIER,  C.  J. — We  will  enquire  j*?/**/.  Is  the  complaint 
defective  for  the  causes  indicated  in  the  motion  to  quash  .''  Se- 
cond. Was  the  declaration  of  Payne,  as  to  his  possession,  admis- 
sible evidence  .^  Third.  Did  the  justice  of  the  peace,  mistake 
the  law  in  his  charge  to  the  jury  ? 

First.  The  seventh  section  of  the  act  in  regard  to  forcible 
entry  and  detainer^  (Aikin's  Digest  203,)  provides  that  '<  when 
complaint  to  any  justice  of  the  peace,  of  the  proper  county,  shall 


JANUARY  TERM,  1840.  347 

Bliss  V.  Winston. 

be  made  in  writing,  and  signed  by  the  party  aggrieved,  his  agent 
or  attorney,  specifying  the  lands,  tenements,  or  other  possession, 
so  forcibly  entered  upon  and  detained,  or  forcibly,  or  unlawfully 
detained,  by  whom  and  when  done,  and  the  estate  therein,  it 
shall  be  the  duty  of  the  said  justice  to  issue  a  precept  under  his 
hand  and  seal,  directed  to  the  sheriff  of  the  said  county,  com- 
manding him,  &c,"  Thus,  we  discover  that  it  is  not  necessary 
for  the  complaint  to  state  the  precise  time  when  the  plaintiff  was 
possessed — it  is  enough  for  him  to  allege,  when  he  was  forcibly 
entered  upon,  or  when  the  defendant  forcibly,  or  unlawfully  de- 
tained from  him,  the  possession.  So  much  of  the  complaint 
then,  as  discloses  the  period  during  which  the  plaintiff  was  in 
possession,  may  be  regarded  as  surplusage. 

The  question  is,  whether  it  is  competent  for  the  plaintiff  to 
state,  in  different  parts  of  his  complaint,  the  forcible  entry  to 
have  taken  place  on  two  several  days.  We  can  conceive  of  no 
objection  to  this.  In  declarations  it  is  allowable,  and  very  com- 
mon in  practice,  to  state  distinct  causes  of  action  in  distinct 
counts;  or  to  set  out  the  same  cause  of  action  differently,  so  as  to 
meet  the  proof  which  the  plaintiff  expects  to  adduce.  The 
same  course  of  pleading  is  allowed  in  criminal  proceedings,  and 
upon  principles  of  analogy,  we  think  it  defensible  in  the  present 
case. 

Second.  It  may  be  regarded  as  a  general  principle  in  the  law 
of  evidence,  that  every  fact  material  to  be  shown,  ought  to  be 
proved  by  the  testimony  of  witnesses  sworn  to  speak  the  truth  ; 
and  the  reason. of  the  rule  is,  because  evidence  ought  to  be  given 
under  the  sanction  of  an  oath,  and  that  the  person  who  is  to  be 
affected  by  the  evidence,  may  have  an  opportunity  of  interroga- 
ting the  witness  as  to  his  means  of  knowledge,  and  concerning 
all  the  particulars  of  the  fact.  (Phillip's  Evi.  173.)  This 
principle  would  exclude  hearsay  evidence  of  a  fact  ;  yet,  it  is 
not  of  universal  application,  and  under  some  circumstances,  or 
in  some  excepted  cases,  this  grade  of  evidence  is  admissible. 
The  exceptions  usually  rest  upon  the  necessity  of  the  case,  o^ 
because  such  evidence  is  quite  as  satisfactory,  and  infallible,  as 
any  other,  or  because  it  is  the  declaration  of  a  person  against 
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his  own  interest,  or  because  it  is  the  declaration  of  a  party,  and 
constitutes  a  part  of  the  res  gestae. 

The  elementary  writers  upon  evidence,  consider  it  a  well  es- 
tablished exception  to  the  general  rule,  that  the  declarations  of  a 
deceased  occupier  of  land,  that  he  held  as  the  tenant  of  another 
are  admissible  to  prove  the  seizin  of  that  other  (Phillip's  on  Ev. 
182  ;  1  Starkie's  Ev.  70.)  And  Starkie  adds;  ''  such  a  declara- 
tion was,  in  some  degree,  against  his  interest,  since  it  would 
have  been  evidence  against  him,  by  the  landlord,  in  an  aciion 
for  use  and  occupation." 

In  Peaceable  ex  dem  Wade  v.  Watson  (4  Taunt.  Rep.  16)  the 
precise  question  arose  ;  whereupon  Mansfield,  C.  J.  remarked 
"  possession  is  prima  facie  evidence  of  seizin  in  fee  simple  : 
the  declarations  of  the  possessor,  that  he  is  tenant  to  another, 
makes  most  strongly  therefore,  against  his  own  interest,  and  con- 
sequently is  admissible."  And  in  Doe  ear  dem  Human  v.  Pet- 
teet  (5  Barnwell  4'  Aid.  Rep.  223,)  the  question  was,  whether 
the  declarations  of  a  deceased  tenant,  were  admissible  to  show, 
that  she  had  not  occupied  the  premises  adversely,  for  more  than 
twenty  years,  so  as  to  rebut  the  statute  of  limitations.  JIhhottf 
C.  J.  said  all  questions  of  evidence  must  be  considered  with  re- 
ference to  the  particular  circumstances  under  which  it  is  offered; 
that,  in  that  case,  the  declarations  of  the  tenant,  were  not  used 
to  show  the  quantum  of  her  estate,  but  only  to  explain  the  na- 
iure  of  her  possession.  See  Davis  v.  Pierce  and  others,  2  Term 
Reports  54. 

The  point  was  more  fully  examined  in  Williams  v.  Ensign, 
4  Conn.  Rep.  456.  That  was  an  action  of  trespass  quare  clau' 
sum, /regit,  in  which  the  title  was  in  question,  and  the  court  de- 
cided, that  the  declaration  of  a  person  in  the  actual  occupation  of 
the  land,  made  at  the  time  of  such  occupation,  that  he  held  the 
land  under  one  from  whom  the  defendant  derived  title,  and  that 
he  was  to  deliver  him  a  part  of  the  produce,  were  held  to  be 
admissible  in  evidence  to  repel  a  claim  of  title  in  the  plaintiff, 
by  adverse  possession.  The  court  cite  some  of  the  leading 
English  cases  on  the  point,  and  place  their  opinion  upon  the 
ground  that  the  declaration  was  part  of  ih^  res  gestae  ;  cautious- 
ly abstaining  from  the  citation  of  cases  in  which  the  declara*'--^" 
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were  against  the  interest  of  the  person  making  them,  or  where 
the  party  to  be  affected  b}'  the  testimony,  claimed  title  under  the 
person  who  made  the  declarations.  See  also,  Jackson  ex  dejn. 
Young e/aZ.  v.  Vredenbergh  [I  Johns.  Rep  159,)  Nichols  v. 
Hotchkiss,  2  Day's  Rep.    121.] 

In  the  case  at  bar,  Payne  must  have  made  the  declaration  (if 
at  all)  supposed  by  the  question,  during  the  period  of  his  occu- 
pancy; for  he  had  not  relinquished  the  possession  up  to  the  time 
of  his  death.  The  question  then,  was  admissible  upon  authority, 
whether  it  be  considered  as  calculated  to  elicit  a  declaration 
against  the  interest  of  the  tenant  when  made,  or  as  constituting 
a  part,  and  explanatory  of  the  res  gestae. — What  effect  should 
be  given  to  such  evidence  we  do  not  undertake  to  decide;  but 
merel}'  determine,  that  it  is  competent  to  show  under  whom 
Payne  held  the  possession. 

Third.  In  describing  a  contract,  time  should  be  stated  with 
precision,  and  the  proof  must  correspond  with  the  allegation. 
But  time,  in  general,  is  considered  as  forming  no  material  part 
of  the  issue,  so  that  one  time  may  bealleged  and  another  proved. 
The  pleader,  therefore,  assigns  any  time  he  pleases  to  a  given 
fact.  So  indictments,  though  it  is  necessary  to  state  a  certain 
day  when  the  offence  was  committed,  yet,  the  State  is  not  held 
in  its  proof,  to  the  day  laid,  but  may  show  the  accused  to  have 
committed  the  act,  at  any  time  before  the  finding  of  the  indict- 
ment. In  the  case  before  us,  it  is  true  that  the  statute  requires, 
that  the  complaint  should  show  when  the  forcible  entry  was 
made  ;  yet,  it  does  not  direct  that  the  plaintiff  shall  prove  it  to 
have  been  made  on  the  day  alleged;  and  by  analogy  we  think  it 
competent  to  show  it  to  have  taken  place  at  any  time  before  the 
complaint  was  exhibited. 

On  the  second  point,  the  justice  of  the  peace  erred;  and  his 
judgment  should  have  been  reversed  by  the  circuit  court,  and  the 
case  sent  back  for  further  proceedings.  But  that  court  merely 
reversed  thejudgynent.  For  this  error  the  judgment  of  the 
circuit  court  is  reversed,  and  the  case  remanded  to  that  court, 
that  ^  procedendo  may  be  thence  awarded  to  the  justice  of  the 
peace. 
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1.  The  Courts  of  Chancery,  under  the  new  organization,  must  be  opened  withm 
the  three  first  days  of  the  commencement  of  the  term,  as  appointed  by  the  act 
creating  them;  and  on  failure  to  do  so,  will  stand  adjourned  to  the  next  Court  in 
course,  by  operation  of  law.     An  appearance  will  not  cure  the  defect. 

2.  The  rules,  regulations,  and  modes  of  proceeding,  provided  by  law,  for  the  regu- 
lation  of  suits  in  Chancery,  under  the  old  system,  apply  to  the  new  organization 
of  Chancery  Courts. 

3.  An  allegation  that  the  complainant  did  not  recollect  that  the  writ  was  served 
on  him,  and  was  thereby  prevented  from  appearing,  and  defending  the  suit  at 
law,  will  not  give  the  Court  of  Chancery  jurisdiction  after  a  judgment  at  law. 

Error  to  the  Circuit  Court  sitting  at  Mobile. 

THIS  was  a  bill  in  chancery,  filed  by  the  plaintiff  in  error 
against  the  defendant  in  error,  in  the  Chancery  Court  for  the 
Southern  Division,  silting  at  Mobile. 
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Tlie  bill  charges,  that  the  complainant,  at  the  instance  of 
Brown  &  Cavvley,  agreed  to  become  the  first  endorser  of  a  bill 
for  four  thousand  dollars,  for  their  accommodation,  to  be  drawn 
by  them,  on  a  house  in  New  York;  and  with  the  express  un- 
derstanding, that  it  was  to  be  sold  to  the  agent  of  the  Bank  of 
the  United  Slates,  at  Mobile;  that  the  agent  of  the  Bank  re- 
fused to  purchase,  of  which  the  complainant  had  notice,  and 
that  his  liability  on  the  bill  was  at  an  end.  The  bill  further 
charges,  that  a  few  days  after  the  February  term,  1838,  of  Mo- 
bile County  Court,  complainant  was  informed  by  the  sheriff  of 
of  Mobile  county,  that  he  had  an  execution  against  him,  for 
four  thousand  seven  hundred  and  two  dollars,  in  favor  of  D, 
Casey  &  Co. ;  that  he  was  greatly  surprised,  and  on  examination, 
discovered  that  the  judgment  was  rendered  on  the  bill  aforesaid, 
by  default;  that  the  writ  was  returned  executed  on  him  by  the 
sheriff,  in  May,  1837:  and  charges  that  he  has  no  recollection 
that  the  writ  was  served  on  him;  that  the  claim  is  unjust;  and 
that  he  could  have  defeated  the  action,  if  he  had  known  that  the 
suit  was  pending;  and  charges  fraud  and  combination,  between 
Brown  &  Cauley,  D.  Casey  &  Co.  and  others,  who  are  made  de- 
fendants. The  bill  prays  a  perpetual  injunction  against  the  judg- 
ment, or  that  a  new  trial  at  law  be  granted. 

No  answer  was  filed. 

On  the  11th  November,  1839,  the  following  entry  was  made: 
"  The  Chancellor,  having  failed  this  day,  to  meet  and  hold  the 
Court,  the  same  was  adjourned  till  to-morrow  morning,  nine 
o'clock."  On  the  12th,  a  similar  entry  was  made;  and  on  the 
13lh,  the  following  entry  appears:  "The  Chancellor  having 
failed  this  day,  to  meet  and  hold  the  Court,  agreeably  to  adjourn- 
ment, and  continued  open  until  four  o'clock  this  day;  and  the 
Chancellor  still  failing  to  appear  and  hold  the  Court,  the  same 
was  by  the  sheriff  regularly  adjourned,  until  the  court  in  course. 
Signed  by  the  Register." 

On  the  19th  of  November,  1839,  the  Chancellor  appeared, 
opened  Court,  and  the  following  entries  were  made:  "The 
above  entries  ordered  to  be  stricken  out,  by  the  Chancellor,  on 
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Tuesday,  the  19th  November,  1839;  and  on  the  27th  day  of  No- 
vember, on  motion  of  the  defendant,  the  complainant's  bill  was 
dismissed,  for  want  of  equity. 

From  this  decree,  this  writ  of  error  is  prosecuted  by  the  com- 
plainant, who  assigns  for  error — 

1st.  The  court  erred,  in  dismissing  the  bill,  after  the  cause 
and  the  court  had  been  regularly  continued,  until  the  next  term: 

2d,  The  court  erred,  in  hearing  the  motion,  at  an  irregular 
term;  and  at  a  time  not  fixed  by  law,  for  the  hearing  of  any 
cause: 

3d.  The  Chancellor  erred,  in  hearing  the  motion  during  vaca- 
tion: 

4th.  The  court  erred  in  dismissing  the  bill. 

Stewart,  for  the  complainant. 
Lessesne,  for  the  respondents. 

ORMOND,  J. — The  principal  question  in  this  case,  viz: 
whether  the  decree  was  made  at  a  proper  term  of  the  court,  is 
one  of  considerable  importance,  from  the  number  of  cases  de- 
pending on  it. 

The  act  to  organize  and  establish  separate  Courts  of  Chancery, 
passed  January  26th,  1839,  provides,  that  the  Courts  of  Chan- 
cery shall  be  held  twice  a  year,  in  each  district:  '"In  the  city  of 
Mobile,  on  the  second  Mondays  of  May  and  November,  in  each 
and  every  year,  and  continue  in  session  three  weeks,  unless  the 
business  be  sooner  disposed  of." 

Previous  to  the  passage  of  this  law,  the  Judges  of  the  Circuit 
Court  were  vested  with,  and  exercised  chancery  jurisdiction;  and 
it  was  provided  by  law,  that  •'  the  said  courts  shall  have  and  ex- 
ercise, all  the  power,  authority,  and  jurisdiction,  incident  to 
courts  of  chancery;  and  may  ordain  and  establish,  all  necessary 
rules  for  the  orderly  conducting  of  business  in  equity,  and  for 
hearing  and  taking  orders  on  interlocutry  matters,  in  vacation. 
The  Judges  of  the  superior  courts  of  law  and  equity,  shall  have 
power  in  vacation,  to  examine  all  answers  to  bills  in  chancery, 

and  if  any  defendant  or  defendants,  have  been  held  to  bail,  any 
45 
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Judge,  on  application^  may,  and  he  is  hereby  authorized,  to  re- 
duce or  discharge,  such  bail  taken  as  aforesaid/* 

The  act  for  the  establishment  of  separate  Chancery  Courts, 
provides  "  that  said  chancellors  should  be  vested  with,  and  ex- 
ercise all  the  power?,  and  perform  all  the  duties,  which  are  cus- 
tomary for  chancellors  to  perform;"'  but  provides  no  rules  or 
regulations  for  their  government,-  and  it  is  plain  that  it  was  not 
intended  to  vest  them  with  any  greater  power,  or  to  give  them 
a  larger  jurisdiction,  than  appertained  to  the  office  when  its  du- 
ties were  performed  by  the  common  law  judges;  and  as  ihey 
eould  not  do  any  act  m  vacation,  not  authorized  by  the  statute 
conferring  their  powers,  so  neither  can  the  chancellors  under  the 
present  system.  The  chancellor  cannot  sit  before,  or  after  the 
time  limited  by  law:  all  the  intervening  period  is  vacation. 

To  prevent  parties  from  being  unnecessarily  delayed  attending 
eourt,  in  ignorance  when  the  court  would  commence  its  session, 
it  was  provided  by  law,  that  '*wherj  any  cireuit  judge  shall  fail 
to  attend  on  the  first  day  of  the  term,  the  business  shall  stand 
adjourned  to  the  second  day;  and  if  the  judge  shall  fail  to  attend 
on  the  second  day,  the  business  shall  stand  adjourned  until  the 
third  day,  and  if  the  judge  does  not  attend  before  the  hour  of 
three  o'clock,  on  the  evening  of  the  third  day,  it  shall  be  the 
tluly  of  the  sheriflT,  to  adjourn  all  suits,  causes,  and  prosecutions, 
therein  depending,  to  the  next  succeeding  term  of  the  circuit 
court;  and  the  clerk  of  said  court,  shall  enter  on  his  docket,  a 
continuance  of  all  such  suits  and  causes,  and  shall  bind  over  all 
witnesses  on  behalf  of  the  State  to  appear  at  the  next  term  of  the 
said  court,  unless  previously  bound  over."  (Aik.  Dig.  244.) 

The  Chancellor  having  failed  to  attend  the  Chancery  Court 
at  Mobile,  by  the  evening  of  the  third  day  of  the  term,  the 
sheriff  adjourned  the  eourt,  until  the  court  in  course.  It  has 
been  contended  by  the  counsel  for  the  defendant  in  error,  that 
this  law  does  not  apply  to  the  separate  chancery  court;  but  we 
are  satisfied  that  it  does  apply,  and  that  the  court  was  properl}'' 
adjourned  to  the  court  in  course.  It  was  not  the  intention  of  the 
Legislature,  to  make  any  further  innovation   upon  our  equity 
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system  than  to  provide  for  a  chancellor,  distinct  from  the  com- 
mon law  judges,  as  is  clear  from  the  law  itself^  and  as  the  act 
just  cited,  applied  as  well  to  suits  in  chancery  as  at  law,  it  is  a 
part  of  the  general  system,  by  which  the  separate  chancery 
court  must  be  governed. 

It  is  said,  that  a  court  of  chancery  is  always  open.  If  by  that 
expression  is  meant,  that  it  has  not  distinct  terms,  to  which  all 
process  is  returnable,  and  that  a  cause  may  be  brought  to  trial, 
in  vacation,  it  is  not  true.  Even  in  England,  where  the  Courts  of 
Chancery  for  the  whole  Kingdom,  sit  in  one  place,  they  have 
distinct  terms,  to  which  process  is  returnable.  There,  causes 
are  set  for  trial  by  the  parties;  with  us,  by  statute;  and  in 
neither  is  a  final  hearing  had  in  vacation.  It  would  be  a  most 
intolerable  grievance,  to  hold,  that  the  commencement  of  the 
term  should  be  in  suspense,  nntii  the  last  moment  of  the  term, 
which,  in  the  courts  held  at  Huntsvilie  and  Eutavv,  is  without 
limitation.  &uch  was  certainly  not  the  intention  of  the  Legisla- 
ture; for  a  demonstration  of  which,  it  is  only  necessary  to  add, 
that  the  mode  of  proceeding  in  equity,  as  pointed  out  by  the  acts 
of  the  Legislature,  (Aik.  Dig.  287,)  is  utterly  inconsistent  with 
any  such  idea.  We  are  therefore  of  opinioti,  that  the  final  de- 
cree in  this  case,  was  made  at  a  time,  when,  from  the  adjourn- 
ment of  the  court,  there  was  no  authority  for  the  ChanceUor  to 
sit;  and  that  it  is  therefore  veid. 

It  is  contended  by  the  counsel  for  the  defendant  in  error,  that 
admitting  the  law  to  be  as  stated,  yet  the  plaintiff  in  error,  by 
appearing  in  court,  has  waived  the  objection,  and  cannot  raise  it 
here. 

It  is  true,  that  in  general,  a  party  who  submits  his  case  to  the 
judgment  of  a  court,  cannot  afterwards  question  its  right  to  adju- 
dicate the  subject  matter;  but  that  principle  has  no  application 
to  a  case  where  a  court  assumes  to  act  in  a  particular  cause,  when 
it  had  no  power  to  sit  in  judgment  in  any  cause.  In  such  a  case, 
its  acts  are  not  judicial,  nor  can  they  be  enforced  by  the  sanc- 
tions of  the  law. 

This  case  has,  however,  been  argued  on  the  merits,  on  a  mo- 
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tion  to  dismiss  the  bill  for  want  of  equity,  and  it  is  therefore 
proper,  to  enable  the  Chancellor  to  make  a  final  disposition  of 
the  cause,  that  an  opinion  should  be  expressed  on  the  equity  of 
the  case. 

The  substance  of  the  bill  is,  that  the  plaintiff  in  error  was  sued 
at  law,  as  the  endorser  of  a  bill  of  exchange,  and  judgment  by 
default  obtained  against  him,  for  want  of  an  appearance:  That 
he  made  no  defence,  because  he  did  not  know  that  such  a  suit 
was  depending;  and  has  no  recollection  thai  the  writ^  which  is 
returned  executed  by  the  sheriff,  was  ever  served  on  him:  That 
he  could  have  prevented  a  recovery,  by  the  plaintiff  below. 

A  great  many  circumstances  and  facts,  are  detailed  in  the  bill, 
to  prov3  that  the  defendants  in  error  are  prosecuting  an  unjust 
demand,  which  we  decline  the  examination  of,  because  no  suffi- 
cient reason  is  shown  for  not  defending  the  cause  at  law.  To  en- 
tertain a  suit  in  equity,  after  a  judgment  at  law,  because  a  ^'par- 
ty does  not  recollect  that  the  writ  was  served  on  him,"  would 
be  to  break  down  at  once,  all  distinction  between  courts  of  law, 
and  equity;  to  encourage  negligence  and  inattention  in  the 
prosecution  of  suits  at  law;  and  to  procrastinate  a  recovery  at 
pleasure,  by  resorting  to  a  court  of  equity. 

The  principle  has  been  repeatedly  settled  in  this  Court,  and 
is  thus  concisely  slated  in  the  case  of  French  v.  Garner,  et  al. 
(7  Porter  552.)  "  It  is  a  settled  principle,  that  a  court  of  equity 
will  not  interfere  after  a  judgment  at  law,  unless  the  party  can 
impeach  the  judgment  by  facts,  or  on  grounds  of  which  he  could 
not  have  availed  himself,  or  was  prevented  from  doing  so,  by 
fraud  or  accident,  or  the  act  of  the  opposite  party,  unmixed  with 
negligence  or  fault,  on  his  part."  (See  also,  the  cases  there  cited; 
and  Mock  v.  Cundiff,  6  Porter  24:  McGrevv  v.  TheTombeck- 
beeBank;  5  Porter  547.) 

These  principles  are  decisive  of  this  case.  No  other  reason 
is  given  for  not  defending  the  suit  at  Jaw,  but  the  forgetfulness  of 
the  party;  for  we  do  not  consider  it  uncharitable  to  render  the  al- 
legation of  the  bill,  that  he  does  not  recollect^  by  its  true  meaning, 
that  he  forgot  the  service  of  the  writ.    Taken  in  any  sense,  how- 
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ever,  he  does  not  show  ihat  the  opposite  parly  iiad  any  agency 
in  producing  this  res'.ilt,  or  that  his  conduct  is  unmixed  witli 
fault  or  negligence  on  his  part:  and  he  must  abide  by  the  conse- 
quencesof  a  rule,  which  the  best  interests  of  society  require  shoukl 
be  adhered  to. 

Let  the  decree  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 


W.  &  J.  SiMONTON  V.  Steele. 

1.  The  consideration  of  a  note  made  by  S.  and  payable  to  W.  &,  J.  S.  was,  ilie 
transfer  of  two  notes  and  an  account,  due  from   E.,  to  whom  S.  was  indebted. 

2.  It  was  agreed  between  S.  and  W.  &  J.  S.,  that  if  the  notes  transferred  could 
not  be  used  by  S.  as  a  set-off  against  E.,  the  same  should  be  returned  toW.  &  J.  S. 
and  the  note  of  S.  given  up.  S.  was  unable  to  use  the  notes  and  account  trans- 
ferred to  him,  in  the  manner  contemplated.  Held,  in  an  action  by  W.  &  J.  S. 
against  S.,  that  this  contract  could  be  proved  by  parol,  and  that  it  did  not  vary 
the  contract  evidenced  by  the  note.  Held,  also,  that  if  the  notes,  &c,, 
were  returned  or  offered  to  W.  &  J.  S.,  after  it  was  ascertained  that  they  could 
not   be  used,  this  made  a  good  defence  to  the  action. 

Writ  of  error  to  the  Circuit  Court  of  Tuscaloosa  Count}'. 

ASSUMPSIT  on  a  promissory  note.  Pleas,  non  assumpsit, 
payment,  and  set-off.     Verdict  and  judgment  for  the  defendant. 

The  Circuit  Court  allowed  the  defendant  to  give  evidence  to 
the  jury  to  prove  the  consideration  of  the  note  sued,  to  be 
the  transfer  of  two  notes  and  an  account,  due  from  one  Ellege. 
It  was  agreed  between  the  plaintiffs  and  the  defendant,  when 
the  note  was  given,  that  if  the  latter  could  not  use  the  notes  and 
account  transferred,  as  a  set-off  against  Ellege,  to  whom  he  was 
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indebted,  the  same  should  be  returned  to  the  plaintitis,  and  the 
note  given  up.  The  notes  and  account  were  not,  nor  could  be 
used,  and  Ellege  was  insolvent. 

L.  Clark,  for  the  plaintiffs  in  error,  with  whom  was  Peck, 
argued  that  the  evidence  given,  contradicted  the  contract  shown 
by  the  note.  This  shows  an  agreement  to  pay  absolutely  on  a 
day  certain,  and  is  not  dependant  on  a  contingency.  The  evi- 
dence given  to  the  jury,  shews  that  the  contract  was  to  be  abso- 
lute, only  if  the  notes  were  used.  (I.  John.  Rep.  139;  11  ib. 
201;  I  Cowan,  219;  5  ib.  144;  10  B.  &  C.  ,729;  8  Taunt.  92;  3 
B.  &A.,  333.) 

Joshua  L.  Martin,  contra. 

GOLDTHWAITE,  J.— The  bill  of  exceptions  does  not  dis- 
close any  offer  to  return  the  notes  and  account,  previous  to  the 
maturity  of  the  note  given  for  them,  or  previous  to  the 
institution  of  this  suit;  but  no  question  is  raised  here  on  this 
point  of  the  case,  and  we  presume,  from  the  silence  of  the  bill  of 
exceptions,  that  none  was  raised  in  the  Circuit  Court. 

The  principle  contended  for  by  the  counsel  of  the  plaintiffs  in 
error,  as  governing  the  case,  in  our  opinion,  has  no  application 
to  it,  because  the  evidence  admitted,  only  shows  what  was  the 
contract  of  the  parties,  and  does  not  vary  from,  or  contradict, 
the  note.  If  the  note  alone  was  before  the  jury,  it  would  be 
impossible  for  them  to  derive  any  information  from  it,  except  that 
on  a  particular  day,  a  certain  sum  of  money  was  to  be  paid  by 
the  defendant  to  the  plaintiffs.  Indeed,  the  contract  of  the 
parties,  is  not  evidenced  by  the  note;  that  only  determines  when 
the  money  is  to  be  paid,  but  leaves  us  entirely  ignorant  of  the 
consideration,  for  which  it  was  given,  and  of  most  of  the 
terms  by  which  the  contract  was  to  be  governed.  It  may  be 
admitted  the  defendant  would  not  be  allowed  by  the  rules  of 
law,  to  show  that  he  was  to  pay  a  less  sum,  or  at  a  different 
time,  but  the  evidence  before  the  jury,  did  not,  nor  could  have 
such  an  eflect.  It  was  necessary  to  ascertain  what  was  the  con- 
tract between   the   parties,  before  any  judgment  could  be  pro- 
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nounced  upon  the  legal  effect;  the  facts  disclosed  shew  that  when 
the  notes  and  account  were  transferred,  it  was  agreed,  if  they 
could  not  be  used  in  a  specified  manner,  they  should  be  returned 
to  the  plaintiff,  and  the  contract  rescinded.  This  certainly  has 
not  the  effect  in  any  manner,  to  contradict  the  note.  As  soon, 
therefore  as  the  notes  and  account  were  offered  to  be  returned, 
after  it  was  ascertained  they  could  not  be  used  for  the  purpose 
agreed  on-  the  contract  was  discharged  or  rescinded,  and  the 
note  sued  on  ought  to  have  been  given  up  or  cancelled. 
There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


Bondurant,  et.  als.  v.  Bupord. 

1.  The  official  tenure  of  a  sheriff,  is  limited  by  the  constitution  of  the  State,  to 
three  years,  and  no  writ  of  discharge  or  other  process  is  necessary,  in  order  to 
terminate  his  office. 

2.  Though  a  sheriff  ceases  to  be  such,  de  jure,  yet  many  of  his  acts  may  be  valid 
as  a  sheriff  de  facto,  even  after  that  period.  But  whenever  the  new  sheriff  has 
been  admitted  to  the  exercise  of  his  office,  by  taking  the  oath  and  executing 
the  bond  required,  the  old  sheriff  ceases  to  be  an  officer,  either  in  fact  or  law. 

3.  Where  a  levy  has  been  made  before  the  return  day  of  a  fieri  facias,  the  officer 
levying,  may  complete  the  execution  by  a  sale  after  that  day,  although  he  has 
(in  the  meantime)  been  superceded  by  a  successor,  duly  qualified. 

4.  The  delivery  of  a  fieri  facias  to  the  sheriff,  creates  a  lien  upon  the  personal 
estate  of  the  defendant,  in  favor  of  the  plaintiff,  yet  the  property  of  the  debtor 
is  not  divested,  until  the  process  has  been  actually  levied.  But  when  the  sheriff 
has  duly  seized  goods,  he  then  acquires  a  special  property  in  them,  and  is 
answerable  to  the  plaintiff  to  the  extent  of  their  value,  and  the  defendant  is 
discharged  from  the  judgment  pro  tanto. 
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5.  A  shcriir  docs  not  hegia  to  do  execution  oi  n  fieri  faci(ts,\xnVi\  he  has  levied 
the  sanifi.  But  when  a  levy  was  duly  made,  he  was  authorized  at  common  law, 
to  sell  the  goods  seized,  even  after  the  return  day,  without  a  venditioni  exponas, 
and  though  he  was  out  of  ofTice,  Quere.  Does  not  the  14th  section,  of  the  act  of 
1807,  "conceniiHg  executions,  and  for  the  relief  of  insolvent  debtors,"  require 
a  venditioni  exponas  to  legalize  such  a  sale. 

THE  defendant  in  error,  having  given  notice  in  due  form,  of 
Ills  intention  to  move  for  judgment  against  the  plaintiffs,  for  the 
amount  of  an  exeeution  against  Samuel  Pickering,  theretofore 
collected  by  James  1\I.  Bondurant,  as  sheriff"  of  Marengo,  to- 
gether with  interest  and  damages,  therupon  submitted  a  motion 
to  the  County  Court  of  that  county,  in  pursuance  of  the  notice. 

On  the  trial  of  the  motion,  the  parties  made  a  case  for  the 
decision  of  the  County  Court,  in  which  it  was  agreed  that  an 
execution  issued  from  that  court,  on  the  3d  day  of  July,  183S, 
at  the  suit  of  the  defendant  in  erroc,  against  Samuel  Pickering, 
for  the  sum  of  two  hundred  and  eighteen  and  sixty-six  one 
hundredths  dollars  damages,  besides  fifteen  dollars  and  six  and 
one  quarter  cents  of  suit.  The  execution  was  returnable  to  the 
next  term  of  the  court,  to  be  holden  in  November,  next  ensuing; 
was  directed  to  and  received  by  the  sheriff"  of  Marengo,  on  the 
day  of  issuance.  James  M.  Bondurant  was  elected  sheriff"  of 
Marengo,  on  the  first  Monday  in  August,  1835,  for  the  term  of 
three  years,  and  David  Curry  was  elected  his  successor,  on  the 
first  Monday  in  August,  1S3S,  and  during  that  month,  was  duly 
qualified,  by  givingbond,and  taking  the  oathsofofficej  whereupon 
he  entered  upon  the  discharge  of  his  official  duties.  After  the 
period  last  mentioned,  viz:  on  the  23d  of  September,  1838, 
the  amount  due  on  the  execution  for  principal,  interest,  and  costs, 
was  paid  by  the  defendant  therein,  to  James  M.  Bondurant,  as 
appears  by  his  receipt  to  the  defendant,  as  also  his  endorsement 
on  the  execution.  There  was  no  proof  that  a  levy  had  been  made 
of  the  execution ,  by  Bondurant  at  any  time.  It  was  admitted  that  a 
legal  demand  had  been  made  of  the  money  before  notice  of 
the  motion  was  given;  and  that  the  parties  alleged  in  the  notice 
to  be  the  securities  of  Bondurant,  joined  with  him  in  his  official 
bond  as  such. 
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On  these  fact?,  the  County  Court  rendered  a  judgment  in 
favor  of  the  plaintiff  in  the  motion;  and  a  writ  of  error  is  prose- 
cuted to  this  court  to  revise  the  same. 

Manning,  for  the  plaintiff  in  error. 
MuRPiir,  contra. 

COLLIER,  C.  J.— The  only  question  raised  at  the  argu- 
ment is  this:  has  a  person  whose  constitutional  term  of  office 
as  sheriff  has  expired,  and  who  has  been  superseded  by  the 
election  and  qualification  of  a  successor,  the  right  to  receive 
money  on  an  execution,  merely  because  it  was  placed  in  his 
hands  for  collection,  previous  to  the  expiration  of  his  official 
term? 

By  the  common  law,  sheriffs  were  appointed  by  the  king, 
durante  bene  placito,  and  were  removable  by  him.  When  a 
new  sheriff  was  appointed,  and  had  taken  the  necessary  oaths, 
&c. ,  the  writ  de  exonera/io  officii  issued,  which  discharged  the 
old  sheriff;  and  until  the  ivrit  of  discharge  was  delivered  to  the 
old  sheriff,  he  might  lawfully  exercise  the  duties  of  his  office. 
(Werbie's  case,  3  Coke's  Rep.  77;  6  Bacon's  Ab.  159,  etpost, 
Watson's  Shff.  20:  1.) 

In  this  State,  the  official  tenure  of  the  sheriff  is  limited  by  the 
constitution,  to  three  years,  (Art.  4,  sec.  24.)  So  that  in  order 
to  terminate  his  office  no  writ  of  discharge  or  other  process  is 
necessar}';  but  the  limitation  prescribed  by  the  constitution 
effects  that  end. 

Though  a  sheriff  ceases  to  be  such  de  jure  at  the  expira- 
tion of  three  5'ears,  from  the  time  of  his  election,  yet  many 
of  his  acts  may  be  valid  as  a  sheriff  de  facto,  even  after  that 
period,  if  his  legally  chosen  successor  has  not  been  induct- 
ed, upon  taking  the  oaths,  and  execuiing  such  a  bond  as  the 
law  requires.  But  whenever  the  new  sheriff  is  thus  admitted 
to  the  exercise  of  his  official  duties,  the  old  sheriff  cannot  be 
regarded  as  an  officer,  either  in  fact  or  in  law. 

Though  the  law  be  as  we  have  stated  it,  yet  it  may  be  laid 
down  as  general  rule,  that  the  sheriff  or  other  officer,  who  has 
46 
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begun  an  execution  under  proper  authorit)'-,  may  be  compelled 
to  proceed  in  the  same.  Hence,  it  hath  been  adjudged  that  if  a 
sheriff  seize  property  on  ^  fieri  facias,  and  is  discharged  without 
having  sold  it,  or  having  returned  the  writ,  that  notwithstand- 
ing such  discharge,  and  without  any  writ  of  venditioni  exponas 
he  may  sell  the  property  remaining  in  his  hands,  and  such  sale 
and  execution  shall  be  good,  by  force  of  the  writ  ol'  fieri  fa- 
cias. (2  Bacon's  Ab.  735;  Watson's  Shff.  ISS.) 

In  Purl's  lessee  v.  Duvall,  (5  liar.  &  J.  Rep.  69,)  it  appeared 
that  a  fieri  facias  was  levied  by  the  preceding  sheriff,  but  the 
property  was  not  sold  for  want  of  buyers;  a  venditioni  exponas 
was  placed  in  the  hands  of  the  successor,  and  Ihe  question  was, 
whether  the  sheriff  levying  the  fi.  fa.  should  not  have  sold 
the  property.  The  court  said  that  the  new  sheriff"  had  no  au- 
thority to  execute  the  writ  of  venditioni  exponas.  The 
authorities  clearly  establish  the  position,  that  if  a  sheriff,  upon 
^  fieri  facias,  seize  goods,  and  return  that  they  remain  en  hand 
pro  defeciu  emptorum,  and  he  be  removed,  yet  he,  and  not  the 
new  sheriff  is  to  proceed  in  the  execution;  for  an  execution 
being  an  entire  thing,  he  who  begins  it,  must  end  it."  See 
also,  6  Bacon's  Ab.  161;  Watson's  Sheriff,  22,  1S9,  190;  Anon. 
1;  Hayw.  Rep.  415. 

In  Gibb's  V.  Mitchell,  2  Bay.  Rep.  120,  it  was  held  that  a 
sheriff  having  regularly  levied  a  fieri  facias,  may  sell  after  the 
year  and  a  day,  or  even  after  he  is  out  of  ofHce.  And  in  Cox  v. 
Joiner,  4  Bibb's  Rep.  94,  it  was  decided  that  a  venditioni  expo- 
as  gave  no  new  authority,  but  by  virtue  of  the  levy,  a  sale  may 
be  made  alter  the  return  day.  See  also,  Gaines  v.  Clark,  1 
Bibb's  Rep.  608. 

It  has  been  repeatedly  adjudged  that  though  a  fieri  facias 
cannot  be  levied  after  the  day  of  its  return  is  past,  (Devoe  v. 
Elliot,  2  Caines  Rep.  243;  Vail  v.  Lewis  et  al. ,  4.  Johns.  Rep. 
450;)  yet  where  a  levy  has  been  made,  before  the  return  day,  the 
oflBcer  levying,  may  complete  the  execution  by  a  sale  after  that 
day.  (Lanier  v.  Stone,  1.  Hawks.  Rep.  329;  Toomer  v.  Purkey, 
1  Const.  Court  Rep.  323;  Prescott  v.  Wright,  6  Mass.  Rep.  20, 
Bernard  v.  Stevens,  2  Aik.  Rep.  429.) 
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At  the  common  law,  the  goods  of  a  party  against  whom  a 
Jieri  facias  issued,  were  bound  as  against  the  party  himself,  and 
all  claiming  by  assignment  from,  or  by  representation  under 
him,  from  the  test  of  the  writ.  And  it  was  competent  for  the 
sheriff",  after  the  death  of  the  defendant,  in  a  Jieri  facias,  to 
seize  the  goods  he  may  have  left,  provided,  the  writ  bore  test 
before  his  death,  although  not  previously  delivered  to  the  sheriff. 
So  after  the  death  of  the  plaintiff,  the  sheriff  might  execute  a 
fieri  facias,  tested  in  his  lifetime.  (Watson's  Shff,  173,  175, 
176.) 

In  Jewelt  v.  Smith,  12  Mass,  Rep.  309,  the  same  principle 
is  recognized,  but  as  by  the  laws  of  Massachusetts  there  is  no 
lien  upon  the  goods  of  the  debtors  by  the  judgment,  the 
award  of  execution,  or  the  delivery  of  it  to  the  sheriff,  it  was 
held  that  if  a  defendant  dies  afier  the  issuance  of  a  feri  facias 
and  before  the  levy,  the  execution  abated.  And  in  Wagnoa 
V.  McCoy's  Ex'r.  2  Bibb's  Rep.  198,  it  was  ruled  that  if  a  plain- 
tiff die  after  execution  delivered  to  the  sheriff,  but  before  it  is 
levied  or  replevied,  ihe  execui'ion  abates.  The  court  admitted 
the  English  rule  to  be  as  we  have  stated  it,  but  considered  that  the 
law  of  Kentucky  which  authorized  a  defendant  to  replevy  his 
property  levied  on,  abrogated  the  rule  which  prevailed  in  Eng- 
land. That  inasmuch  as  the  bond  was  to  be  executed  to  the 
plaintiff,  it  was  necessary  that  the  person  described  in  the  exe- 
cutiDu  as  such,  should  be  living;  and  that  one  not  in  rerum 
natura  could  not  be  the  obligee. 

Though  the  common  law  which  gave  a  lien  from  the  test  of  a 
fieri  facias  has  been  modified  in  England  by  the  statute  of  the  29 
Chas.  11,  so  as  to  make  it  bind  the  goods  of  the  defendant  from  the 
delivery  of  the  writ  to  the  sheriff,  &.c.,  yet  the  property  of  the  debt- 
tor  is  not  divested  until  the  process  has  been  actually  levied.  (Wat- 
son's Sheriff,  176.)  But  when  the  sheriff  has  duly  seized 
goods  under  a  writ  oi  fieri  facias,  he  then  acquires  such  a  spe- 
cial property  in  them  as  to  enable  him  to  maintain  trespass  or 
trover  against  any  person  vvho  may  take  them  out  of  his  posses- 
sion, for  he  is  answerable  to  tho  plaintiff  to  the  value  of  the 
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goods.  (Watson's  Sheriff,  190, '!.)  And  the  defendant  is  dis- 
charged from  the  judgment  and  all  furlher  execution,  if  the 
sheriff  has  taken  goods  to  the  amount  of  the  debt,  although  he 
does  not  satisfy  the  plaintiff.    (Watson's  Sheriff  191.) 

We  have  stated  the  principles  contained  in  this  opinion, 
and  cited  the  authorities  by  which  they  are  sustained,  that 
we  may  discover  the  nature  of  the  writ  of  Jieri  facias; 
the  authority  it  imparts  to  the  sheriff,  and  its  effect  upon 
the  property  of  the  debtor,  and  thus  learn  at  what  point  execu- 
tion begins.  And  to  us  it  seems  clear  that  the  reception  of  the 
writ  is  not  the  commencement  of  execution.  True,  the  law  de- 
clares the  effect  of  depositing  such  process  in  the  hands  of  the 
sheriff,  to  be  the  creation  of  a  lien  upon  the  personal  estate  of 
the  defendant  in  favor  of  the  plaintiff;  yet  in  this,  the  sheriff  may 
be  entirely  passive.  For  the  better  manifestation  of  the  time 
of  the  delivery,  the  statute  directs  the  sheriff  to  endorse  the 
period  of  the  receipt  on  the  writ,  but  this  is  merely  directory, 
and  the  lien  is  not  impaired  b}'  its  omission.  (McCown  &  Con- 
row,  and  another,  v.  Keith  &  Kelly,  at  the  last  teim.) 

It  is,  then,  in  our  opinion  clearly  inferrable  from  the  authori- 
ties, that  a  sheriff  does  not  begin  to  do  execution  oi  a  fieri  facias, 
until  he  has  actually  levied  the  same;  until  then,  he  acquires  no 
property  in  the  estate  of  the  defendant,  but  the  same  remains 
unchanged  in  the  debtor,  subject  to  the  lien  which  the  law 
imposes. 

For  the  purpose  of  ascertaining  when  the  execution  of  the 
writ  begins,  regard  must  be  had  to  its  mandate;  this  directs  that 
the  amount  of  the  judgment  be  made  by  means  of  the  goods  and 
chattels,  lands  and  tenements  of  the  defendant.  JNow,  until  the 
money  is  made,  or  until  there  is  a  seizure  of  the  estate  of  ll.e 
debtor,  with  a  view  to  that  end,  no  act  has  been  done  as  com- 
manded, by  [he  fietn  facias;  and  consequently,  execution  is  not 
commenced. 

Again,  by  a  seizure  of  property  under  the  writ,  we  have  seen 
that  a  special  interest  vests  in  the  sheriff,  who  may  sell  it,  even 
after  the  return  day  is  past,  without  a  venditioni  exponas,  and 
though  he  be  out  of  office.     It  is  on   the  ground  of  thB  special 
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interest  thus  acquired  by  the  sheriff,  and  the  discharge  of  ihe 
debtor  to  the  extent  of  the  value  of  the  property  seized,  that  an 
execution  is  considered  an  entire  thing,  and  must  be  completed 
by  him  who  commences  it. 

It  has  been  supposed  that  inasmuch  as  the  statute  of  the  20 
Geo.  11,  c.  37,  directs  the  old  sheriff  at  the  expiration  of  his 
office,  to  turn  over  to  the  succeeding  sheriff  by  indenture  and 
schedule,  all  such  writs  and  process  as  remain  in  his  hands  unex- 
ecuted, therefore,  at  common  law  it  was  the  duty  of  the  old 
sheriff  to  execute  all  process  in  his  hands  at  the  time  his  succes- 
sor was  qualified.  This  supposition  we  think  is  not  warranted 
by  the  premises.  This  statute  did  not  at  all  interfere  with  the 
rights  and  authority  of  the  old  sheriff,  but  merely  required  him 
to  perform  a  common  law  duty,  by  the  observance  of  certain 
forms,  which  duty  was  previously  performed,  without  regard  to 
any  prescribed  form.  Under  this  statute,  it  is  considered  that  a 
fieri  facias  is  "  unexecuted"  on  which  no  proceedings  have  been 
had,  but  if  it  be  levied,  it  is  without  its  influence.  (\A'^atson'3 
Sheriff,  19,  20,  21,  22  ) 

It  will  appear  from  several  of  the  citations  we  have  made,  that 
a  venditioni  exponas  was  not  necessary  at  the  common  law  to 
authorize  the  sale  of  goods  regularly  levied  on  by  fieri  facias. 
Least  it  may  be  supposed  that  we  have  so  ruled  the  law 
here,  we  take  occasion  to  remark  that  as  it  is  unnecessary,  we 
decline  inquiring  how  far  the  law  in  this  particular  is  affected  by 
the  14th  section  of  the  act  of  1S07,  entitled  "an  act  concerning 
executions,  and  for  the  relief  of  insolvent  debtors."  Aik.  Dig. 
161. 

In  the  case  at  bar,  it  appears  that  though  ihe  fieri  facias  was 
placed  in  the  hands  of  the  old  sheriff  while  in  office,  yet  he  did 
not  move  in  its  execution  until  he  was  superseded  by  a  successor. 
Not  having  previously  levied  it,  it  was  incompetent  fur  him 
officially  to  receive  the  money;  its  mandate  was  addressed  to  the 
sheriff,  the  proper  executive  officer  of  the  lavv,  and  he  alone  was 
competent  to  execute  it.  The  money  then  having  been  paid  to 
Bondurant  after  his  authority  ceased,  his  securities  are  not  charge- 
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able  in   any  form,    nor  is   he  himself  subject  to  the  summary 

proceeding  which  the  defendant  in  error  prosecutes  against  him. 

The  judgment  of  the  County  Court  is  consequently  reversed. 


Callahan  v.  M'Alexander. 

1.  C,  as  the  agent  of  O,  entered  into  a  submission  with  A,  to  refer  certain  niotlcrs 
to  reference  under  the  statute ;  the  arbitrators  made  an  award  in  favor  of  A, 
without  stating  against  whom, — held  that  it  was  error  to  render  judgment  against 
C. 

Error  to  the  Circuit  Court  of  Morgan  County. 

THIS  was  an  award,  made  in  pursuance  to  a  submission,  un- 
der the  statute  of  this  State. 

The  defendant  in  error,  filed  a  statement  before  a  justice  of  the 
peace,  in  the  following  words:  —  "Whereas  William  Callahan, 
as  agent  of  Patrick  O'Neal,  employed  Edmond  T.  McAlexan- 
der,  and  five  negroes,  to  go  to  South  Alabama,  and  there  to  be 
in  the  employment  of  said  O'Neal  for  the  present  year,  for 
which  the  sum  of  three  hundred  and  seventy-three  dollars,  were 
to  be  paid  for  the  negroes,  and  if  the  parlies  could  not  agree, 
referees  were  to  settle  the  same,  for  the  said  McAlexander;  and 
in  consequence  of  which  contract,  the  said  McAlexander  sold 
his  plantation  and  house  and  kitchen  furniture,  together  with  his 
crop,  stock,  tools,  &c. — and  is  thrown  out  of  employment,  as 
the  said  Callahan  agent  of  said  O'Neal  has  informed  said  Mc- 
Alexander, that  he  does  not  wish  the  services  of  said  negroes 
for  himself,  nor  is  he  able  to  comply  with  the  contract,  which 
refusal  to  comply  at  this  time  and  furnish  employment,  is  now 
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made  the  ground  of  action.  The  said  McAlexander  claimins:  fo 
be  greatly  injured  by  the  disappointment.  Now,  the  object  of 
this  arbitration,  is  to  ascertain  whether  any,  and  if  any,  what 
amount  of  damages  should  be  paid  the  said  McAIexander,  for 
the  said  disappointment. 

Then  comes  the  following  agreement  of  submission  to  arbi- 
tration: 

"  State  op  Alabama,  Morgan  Couxtv — ss. 
"  January  30lh,  1839. — Know  all  men  by  these  presents,  that 
Edmond  T.  McAIexander,  of  the  county  of  Morgan,  and  State 
of  Alabama,  and  William  Callahan,  have  agreed  to  leave  the 
demand  made  by  said  McAIexander,  against  the  said  Callahan, 
which  is  hereunto  annexed,  to  the  deterniination  of  Hugh  D. 
Morrow,  Samuel  Breedin,  Aaron  Perry,  John  McKenzie,  Ma- 
thew  W,  Troup,  and  Robert  Stewart;  the  report  of  whom,  or  a 
major  part  of  whom,  being  made  as  soon  as  may  be,  to  any  court 
of  record  of  said  county;  if  the  amount  exceed  fifty  dollars,  if 
not  to  any  justice  of  the  peace  of  said  county,  judgment  thereon 
to  be  final;  and  if  either  of  the  parties  should  neglect  to  appear 
before  the  referees,  after  proper  notice  has  been  given  of  the 
lime  for  hearing  the  parties  in  this  action,  which  notice  the  refe- 
rees shall  be  the  judges  of,  they  shall  then  have  power  to  pro- 
ceed ea: /?ar/e.  [Signed] 

•'E.  T.  McALEXANDER, 
"WILLIAM  CALLAHAN.'' 
This  agreement  was  thus  acknowledged: 

*'  State  of  Alabama,  Morgan  County — ss. 
"This  day  the  above  named  Edmond  T.   McAIexander,   and 
William  Callahan,  agent  of  Patrick  O'Neal,  appeared  personally 
before  me,  and  acknowledged  the  above  instrument,  to  be  their 
free  act.     Given  under  my  hand,  this  30lh  January,  1839. 

"WILLIAM  MORROW, 
* 'Justice  of  I  he  Peace.'' 
On  the  back  of  the  agreement,  this  endorsement  is  made: 
"  W^e,  this  day  confess  full  service  of  notice;  30lh   January, 
1839. 

"E.  T.  McALEXANDER, 
"  WM.  CALLAHAN." 
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Justices  certificate  of  oath  administered  to  the  arbitrators. 
State  of  Alabama,  Morgan  County — ss. 

**  The  oath  prescribed  by  law,  this  day  by  me  administered 
to  the  within  named  arbitrators;  30th  January,  1839. 

"  VVM.  MORROW, 
<*  Justice  of  Ihe  Peace  J''* 

The  arbitrators  made  their  award  as  follows: — "  We,  the  un- 
dersigned referees,  having  taken  the  ground  of  action  into  con- 
sideration, and  having  the  statement  and  evidence  on  both  sides, 
do  award  to  E.  T.  McAlexander,  five  hundred  and  eight  dollars 
and  sixty-six  cents  damages. 

"Somerville,  Alabama,  Morgan  county,  30th  January,  1S39. 
Given  under  our  hands  and  seals." 

Signed  and  sealed  by  the  arbitrators. 

Upon  this  award,  the  following  judgment  was  entered  at  the 
March  Term  of  Morgan  circuit  court,  1S39.  Edmond  T.  Mc- 
Alexander v.  William  Callahan.. 

This  day  came  the  plaintiff",  by  his  attorney,  and  al^o,  came 
the  defendant,  by  his  attorney,  whereupon  the  plaintiff  produced 
to  the  court  the  award  of  the  referees  in  this  case,  which  is  in 
these  words: — ''  We,  the  undersigned  referees,  havi;ig  taken  the 
ground  of  action  into  consideration,  and  hearing  the  statement 
and  evidence  on  both  sides,  do  award  to  E.  T.  McAlexander, 
five  hundred  and  eight  dollars  and  sixty-six  cents  damages." 

And  it  being  in  proof  to  the  court,  that  they  were  the  referees 
appointed  by  order,  issued  by  William  Morrow,  a  justice  of  the 
peace  for  the  county  of  Morgan,  in  which  county  the  parties 
live;  and  that  the  parties  appeared  before  the  referees,  confessing 
due  service  of  notice,  and  that  the  referees  were  duly  sworn  by 
Wm.  Morrow,  a  justice  of  the  peace  for  said  county;  and  the 
signature  of  the  referees  being  also  proved,  it  is  therefore  con- 
sidered by  the  court,  that  Edmond  T.  McAlexander,  do  recover 
of  William  Callahan,  the  said  sum  of  five  hundred  and  eight 
dollars  sixty-six  cents  damages  as  aforesaid,  together  with  the 
costs  of  the  reference,  about  the  suit  in  this  behalf  expended. 

From  this  judgment  Callahan  prosecutes  this  writ  of  error, 
and  now  assigns  for  error — 


JUNE  TERM,  1840.  369 

Callahan  v.  M'Alexander. 

1.  The  agreement  between  the  parties,  does  not  disclose  the 
matter  in  dij<pute  which  was  subnnitted,  and  the  demand  referred 
to  in  the  agreement  as  annexed  thereto,  is  not,  and  does  not,  ap- 
pear to  have  been  annexed. 

2.  It  does  not  appear  that  the  matter  decided  by  the  arbitra- 
tors, is  the  same  matter  which  was  submitted. 

3.  The  agreement  was  to  submit  a  demand  made  by  the  de- 
fendant in  error,  against  the  plaintiff  in  error,  and  the  report 
made  by  the  arbitrators  show  their  award  was  for  a  demand  for 
which  one  Patrick  O'Neal  was  liable,  which  arose  out  of  the  con- 
tract, that  the  report  shows  the  plaintiff  in  error,  as  the  agent  of 
O'Neal;  and  with  his  authority,  made  with  the  defendant  ia 
error. 

4.  The  award  of  the  arbitrators  does  not  ascertain  and  men- 
tion the  person  who  is  bound  to  pay  the  amount  of  the  damages, 
that  the  award  allows  to  the  defendant  in  error. 

5.  The  record  does  not  show,  that  the  arbitrators  took  an  oath, 
before  they  entered  on  the  discharge  of  their  duty,  and  the  oath 
which  it  appears  was  administered  to  them,  does  not  appear  to 
be  such  an  oath  as  the  statute  requires. 

6.  The  arbitrators  appointed  no  time  and  place  to  hear  the 
parties,  nor  does  it  appear  from  their  report,  that  the  plaintiff  in 
error  was  present  when  they  acted,  or  consented  that  they  might 
determine,  as  they  did  determine,  on  the  same  day  that  the 
agreement  was  made. 

Hopkins,  for  the  plaintiff  in  error. 
McClung,  contra. 

ORMOND,  J. — This  arbitration  was  had,  under  the  authority 
given  by  the  statute  for  that  purpose,  to  be  found  in  Aikin's  Di- 
gest 38,  by  the  seventh  and  concluding  sections. 

The  5th  and  6lh  assignments  of  error,  are  contradicted  by  the 
record; — it  does  sufficiently  appear,  that  the  oath  which  the  law 
requires,  was  administered  to  the  arbitrators,  and  that  the  plain- 
tiff in  error  had  notice  of,  and  was  present,  when  the  award  was 
.made.  But  notwithstanding  the  disposition  of  this  court,  to  sus- 
47 
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tain,  and  if  possible  to  give  efiect,  to  this  mode  of  settling  can- 
troversies,  it  is  impossible  to  sanction  the  judgment  in  this  case. 

The  demand  made  by  the  defendant  in  error,  and  all  the  pro- 
ceedings in  the  cause  show,  that  the  claim  was  asserted  against 
O'Neal  the  principal,  and  not  against  the  plaintiff  in  error,  who 
was  merely  his  agent.  It  is  true,  that  an  ngcnt  may  make  him- 
self responsible  for  liis  principal,  but  that  is  not  a  usual,  and  by 
no  means  a  necessary  consequence,  of  his  assuming  to  act  as  an 
agent;  which  is  the  position  he  occupies,  from  the  statement  of 
the  defendant  in  error.  There  is  no  allegation,  that  he  exceeded 
his  power,  or  had  not  authority  to  bind  O'Neal,  his  principal. 
Nothing  therefore  is  shown  on  the  record,  from  which  we  can 
infer,  that  the  demand  was  asserted  against  Callahan,  individually. 
The  strongest  circumslance  tending  to  that  conclusion,  is,  his 
signing  his  own  name  to  the  submission;  but  that  is  explained 
by  the  certificate  of  the  justice,  on  ihe  same  paper;  who  states 
that  Callahan  acknowledged  the  execution  of  the  bond  as  the  agent 
of  O'Neal,  which  bond,  by  the  seventh  section  of  the  act  refer- 
red to,  we  find  an  agent  may  execute. 

But  independent  of  these  considerations,  the  award  docs  not 
purport  to  be  against  Callahan.  It  awards  a  sum  of  mone}'  to 
the  defendant  in  error,  and  we  think  it  very  clear,  that  the  court 
erred  in  supposing  that  it  was  awarded  against  Callahan.  In  the 
absence  of  an  express  assertion  to  that  effect,  we  must  presume 
it  was  awarded  against  the  person,  who,  on  the  record  appears 
to  be  alone  responsible  fo  the  defendant  in  error,  and  against 
whom  the  charge  was  asserted. 

In  the  case  of  Price  v.  Kirley,  at  the  last  term.,  we  held,  that 
no  objection  could  be  made  in  such  a  case  as  this,  which  was  not 
made  in  the  court  below;  unless  the  award  did  not  decide  the 
matter  in  controversy.  Here,  as  we  understand  the  record,  Cal- 
lahan had  not  submitted  any  matter  to  the  arbitrators,  but  as  the 
agent  of  O'Neal,  it  was  therefore  error  in  the  court  to  render 
judgment  against  him  individually,  and  is  within  the  opinion  of 
the  court  in  the  case  just  cited. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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Chisholm,  use  of  Bigelow  &  Co.,  v.  Newton  St  Wiley. 

I.  The  admissions  of  a  nominal  plaintiff,  made  after  the  commcncemeit  of  the 
suit  cannot  1>e  given  in  evidence,  to  defeat  the  claim  of  the  actual  party  \a 
interest. 

Writ  of  error  to  llie  County  Court  of  Sumter  County. 

ASSUMPSIT  by  Chisholm  to  the  use  of  Bigelow  &  Co, 
on  a  promissory  note,  payable  to  Chisholm  or  order  Pleas;  Non 
assumpsit;  want  of  consideration;  and  gaming. 

At  the  trial,  evidence  was  given  in  behalf  of  tiie  defendants 
that  Chisholm  had  admitled  that  he  obtained  the  note  from  the 
defendants  for  the  purpose  of  its  being  bet  on  a  horse  race,  which, 
liowever  was  never  run;  this  admission  was  made  after  the  com- 
mencement of  the  suit,  and  after  it  had  been  once  continued. 
The  court  instructed  the  jury,  that  if  the  ROte  was  obtained  by 
Chisholm  and  given  by  the  defendants  for  this  purpose,  it  was 
void,  and  a  verdict  in  that  event  ought  to  be  found  for  the  defen- 
dants. To  the  admission  of  this  evidence,  and  lo  the  instructions 
of  the  court,  the  plaintiffs  excepted,  and  assign  error  on  the  ex- 
ception. 

Thornton,  for  the  plaintiff  in  error,  argued:  First,  That  the 
admissions  of  the  nominal  plaintiff  were  improperly  admitled, 
as  he  had  no  interest  in  the  suit,  when  they  were  made,  and 
might  have  been  a  witness.  Frear  v.  Ever'son,  20  John,  142;  5 
John.  417;  4  Mass.  156;  15  Mass.  224;  Aik.  Dig.  262.  Second, 
That  as  the  note  was  not  bet,  it  was  not  void  under  the  statute. 
Aik.   Dig.  209. 

CjOLDTIIWAITE,  J. — The  general  principle  on  which  the 
competency  of  admissions  as  evidence  rests,  is,  the  interest 
which  the  party  making  them  has  in  the  suit,  or  its  subject  mat- 
ter.     From  this  it  would  scciu  that  the  admissions  of  o«e  who 
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has  no  interest  in  a  suit,  ought  not  to  be  allowed  to  control  it. 
It  is  said  by  Mr.  Starkie  in  his  compilation  of  the  rules  of  evi- 
dence, (2  Staikie  on  evid.  40)  that  the  admission  of  z  parly  on 
the  record  is  always  evidence,  though  he  be  but  a  trustee  for  an- 
other, and  although  it  appear  from  the  admission  itself  that  he 
is  such;  for  this  he  cites  the  case  of  Bowerman  v.  Rodenius  (7 
Term,  663.)  This  case  when  examined,  does  not  support  ihe 
rule  in  its  great  extent,  as  stated  by  the  commentator.  It  was 
an  action  brought  in  the  name  of  one  person,  when  the  actual 
interest  was  in  another;  io prove  the  interest  of  the  latter^  in 
order  to  let  iti  an  admission  made  by  hiruy  a  letter  from  the 
nominal  plaintiff  was  offered,  which  the  judge  at  nisi prius  re- 
jected, but  which  was  afterwards  ruled  by  ihe  Court  of  King's 
Bench  to  be  competent  evidence. 

This  decision,  then,  was  merely  that  the  admission  of  the 
plaintiff  of  record,  was  proper  evidence  to  show  the  actual  in- 
terest in  the  suit  was  in  another,  whose  admissions  ought  then  to 
have  been  allowed  to  control  the  case.  This  case  evidently 
does  not  warrant  the  conclusion,  that  the  admission  of  the  plain- 
tiff on  the  record,  will  be  allowed  to  control  the  case  against  the 
interest  of  the  actual  plaintiff,  after  that  interest  is  disclosed.  In- 
deed, the  reverse  of  the  principle  laid  down  by  Mr.  Starkie  was 
ruled  in  the  case  of  Cowling  v.  Ely  (2  Star,  cases  366)  where  it 
was  held  that  the  admission  of  a  guardian  who  was  the  plaintiff 
on  the  record,  was  not  evidence  against  the  infant. 

Although  this  action  is  brought  in  the  name  of  Chisholm,  yet, 
the  admission  is  made  in  the  record  that  the  interest  in  the  suit 
is  in  Bigelow  &  Co.  If  it  be  said  that  this  interest  is  only  equit- 
able, it  may  be  answered  that  courts  of  law  now  recognize  and 
protect  the  rights  of  an  equitable  assignee,  and  will  not  give  ef- 
fect to  a  release  procured  from  the  assignor  after  notice  of  the 
equitable  assignment;  or  allow  a  satisfaction  made  to  him. — 
Welch  v.  Mendeville,  (Wheat.  233)  Littlefield  v.  Story,  (3  John. 
426)  Legh  v.  Legh,  (1  B.  4-  P.  447)  Raymond  v.  Squire,  (H 
John  47)  McCuIlum  v.  Coxe,  (2  Dall.  139.) 

To  refuse  to  permit  a  nominal  plaintiff  to  enter  satisfaction,  or 
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give  a  release,  after  the  assignment,  and  yet,  nevertheless  to  al- 
low him  to  defeat  the  right  of  the  assignee,  by  an  admis<«ion, 
without  oath,  or  cross  examination,  seems  to  present  a  conflict 
of  principle  which  we  cannot  sanction  by  our  decision. 

The  Supreme  Court  of  New  York  in  the  case  of  Frier  v.  Ev- 
ertson  [20  John.  142]  decided  the  precise  question  now  raised 
and  the  influence  of  this  case  confirms  us  in  the  conclusion  that 
the  evidence  was  improperly  admitted. 

The  other  question  is  not  very  distinctly  presented  by  the  facts 
shown  on  the  record,  we  therefore  decline  considering  it,  the 
more  especially  as  the  conclusion  already  arrived  at  will  reverse 
the  judgment  and  give  the  parties  the  opportunity  to  present  the 
facts  more  fully,  before  a  determination  can  properly  be  made, 
whether  the  note  was  void  or  voidable  only  in  consequence  of 
the  illegality  or  the  failure  of  the  consideration. 

Let  the  judgment  be  reversed  and  the  caso  remanded. 


Roberts  v.  Mason. 

1.  The  law  does  not  require  that  an  endorsee  of  mercantile  paper  shall  at  all  events, 
demand  payment  of  the  maker,  or  drawer,  and  give  notice  of  non-payment  to 
the  endorsers.  It  is  enough  if  due  diligence  has  been  used,  though  no  demand 
has  been  made. 

2.  Where  a  note  on  its  face,  was  "  negotiable  and  payable  at  the  office  of  discount 
and  deposit  of  the  Bank  of  the  United  States  at  Mobile,"  it  was  held,  not  to  im- 
pose upon  an  endorsee,  the  necessity  of  making  a  personal  demand  of  the  ma- 
kers, but  only  a  presentment  on  maturity,  at  the  place  designated. 

3.  And  "  the  office  of  discount  and  deposit  of  the  Bank  of  the  United  States  at 
Mobile,"  having  ceased  to  exist  previous  to  the  maturity  of  the  note,  the  endorsee 
was  not  bound  to  call  on  the  makers  for  payment.    Such  a  requisition  would  b» 
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to  interpolate  the  contract  between  the  endorsee  and  endorser,  by  superadding  a 
further  condition,  in  order  to  the  habihty  of  the  latter. 
4.  The  office  of  discount,  &c.  at  Mobile,  having  been  disposed  of,  previous  to  the 
maturity  of  the  note,  by  the  Bank  of  the  United  States  to  the  Bank  of  Mobile,  and 
the  latter  made  the  agent  of  the  former,  "for  settling  the  affairs  of  the  office  of 
discount,"  &,c.  did  not  make  it  necessary  for  the  endorsee  to  demand  payment 
at  the  Bank  of  Mobile. 

THE  defendant  in  error  brought  an  action  of  assumpsit  against 
the  plaintiff,  in  the  County  Court  of  Mobile  county,  as  the  en- 
dorser of  a  promissory  note,  of  the  following  tenor,  viz: 

"Mobile,  17ih  November,  1S34. 

"S52005  39.  Twenty  four  months  after  date,  we  promise  to 
pay  Willis  Roberts  or  order,  two  thousand  and  five  dollars  and 
thirty-nine  cents,  for  value  received,  negotiable  and  payable  at 
the  office  of  discount  and  deposit  of  the  Bank  of  the  United 
Stales  at  Mobile.         [Signed]       MATHKR  &  ROBERTS." 

The  case  was  tried  on  the^ener«/  issue,  and  a  verdict  and 
judgment  rendered  in  favor  of  the  defendant  in  error.  On  the 
trial,  the  presiding  judge  sealed  a  bill  of  exceptions,  from  which 
it  appears,  that  the  note  declared  on,  together  with  the  protest 
thereof  for  non-payment,  was  offered  in  evidence.  The  protest 
disclosed  that  the  note  at  its  maturity,  was  presented  at  the 
Branch  of  the  Bank  of  the  State  of  Alabama  at  Mobile,  and  pay- 
ment of  the  same  demanded  there^  and  not  elsewhere,  which 
being  refused,  the  note  was  protested  for  non-payment,  and  no- 
tice duly  given  to  the  plaintiff  in  error. 

Proof  was  adduced  to  show  that  the  office  of  discount  and  de- 
posit of  the  Bank  of  the  United  States  at  Mobile,  was  sold  and 
disposed  of  to  the  Bank  of  Mobile,  and  that  the  Bank  of  Mobile 
became  agent  for  the  Bank  of  the  United  States,  previous  to  the 
fourth  of  March,  1S36,  for  the  purpose  of  settling  the  affairs 
of  the  office  of  discount  and  deposit  at  Mobile.  Evidence  was 
also  introduced  tending  to  show  that  Joel  A.  Roberts,  one  of  the 
makers  of  the  note,  resided  in  Mobile  at  the  time  the  same  fell 
due,  and  had  a  known  place  of  business  there. 

The  counsel  for  the  plaintiff  in  error,  moved  the  court  to  in- 
struct the  jury,  that  if  they  were  satisfied  fr'jm  the  proof,  that 
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Ihe  Bank  of  Mobile  became  the  agent  or  successor  of  ihe  oflice  of 
discount  and  deposit  of  the  United  States  Bank  at  Mobile,  and 
that  one  of  the  makers  of  the  note  resided  in  Mobile,  and  had  a 
known  place  of  business  there  at  the  time  the  same  fell  due,  then 
the  presentment  and  demand  of  payment  at  the  Branch  of  the 
IJank  of  the  Slate  of  Alabama  at  Mobile,  was  insufficient  to  charge 
the  defendant;  which  charge  the  court  refused  to  give,  but  in- 
structed the  jur}',  that  the  note  having  become  due  after  the  pas- 
sage of  the  act  of  1836,  a  demand  and  refusal  of  payment  at  the 
Branch  of  the  Bank  of  the  Stale  of  Alabama  at  Mobile  was  suffi- 
cient. Whereupon  the  plaintiff  in  error  excepted,  and  that  the 
judgment  of  the  County  Court  may  be  reversed,  he  has  sued  out 
a  writ  of  error  to  this  Court. 

J.  A.  Campbell,  for  the  plaintiff  in  error. 
Hall,  contra. 

COLLIER,  C.  J. — The  only  question  raised  in  this  case  is, 
wJielher  the  instruction  of  the  judge  of  the  county  court  to  the 
jury,  is  conformable  to  law. 

Where  a  note  designates,  upon  its  face,  a  certain  place  of  pay- 
ment, a  demand  by  the  holder  at  the  place  designated,  is  a  con- 
dition precedent  to  at)  endorser's  V\ab\\'\ty.  (Roche  v.  Campbell, 
3  Camp.  Rep.  247  ;  Sebree  v.  Dorr,  9  Wheat.  Rep.  55S  ;  Bank 
of  the  U.  S.  V.  Smith,  11  Wheat.  Rep.  171  ;  Irvine  v.  Withers, 
1  Stewart's  Rep.  234  ) 

In  Erwin  v.  Adam?,  (2  Miller's  Lou.  Rep.  31S)  it  was  con- 
sidered incumbent  upon  the  holder  of  paper  payable  at  a  particu- 
lar place,  there  to  present  it  for  payment,  but  if  the  place  ceased 
to  exist,  a  demand  would  not  be  regarded  as  a  prerequisite  to  the 
right  of  recovery. 

Though  it  is  clearly  settled,  that  as  against  the  endorser,  when 
a  note  is  payable  at  a  certain  place,  it  must  be  there  presented 
for  payment,  yet,  when  it  is  made  payable  at  bank,  and  the  note 
is  placed  in  the  hands  of  the  cashier  of  that  bank  for  collection, 
there  is  no  necessity  for  his  making  a  specific  or  clamorous  de- 
mind.     The  legal  requirements  as  to  presentment  and  demand, 
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are  complied  with  if  the  note  is  in  bank  at  the  time  it  falls  due, 
in  the  hands  of  the  cashier,  who  was  ready  to  receive  the  money 
(Shaw  V.  Reed,  12  Pick.  Rep.  152;  Ogden  et  ul  v.  Dolbin  & 
Evans,  2  Hall's  Rep.  112.) 

Let  us  apply  the  positions  we  have  laid  down,  to  the  facts  in 
the  record.  The  note  on  which  the  plaintiff  is  sought  to  be 
charged  as  an  endorseris  by  its  terms,  "  negotiable  and  payable  at 
the  ofHce  of  discount  and  deposit  of  the  Bank  of  the  United  States 
at  Mobile."  The  proof  shows  that  the  place  of  payment  ceased 
to  exist,  previous  to  the  maturity  of  the  note;  the  office  of  dis- 
count and  deposit  being  sold  to  the  Bank  of  Mobile,  and  this 
latter  institution,  ♦'  the  agent  of  the  Bank  of  the  United  Slates." 
This  being  the  case,  it  was  impossible  for  the  holder  to  have  pre- 
sented the  note  for  payment  at  the  place  designated,  on  the  day 
on  which  it  became  due,  and  there  was  no  necessity,  as  we  have 
seen,  to  have  deposited  with  the  cashier  at  an  earlier  period. 

A  demand  at  the  Bank  of  Mobile,  would  have  availed  noth- 
ing; the  terms  of  the  contract  did  not  impose  upon  the  defend- 
ant in  error,  such  a  duly,  nor  did  the  transaction  between  that 
bank  and  the  office  of  discount  and  deposit,  furnish  any  just 
ground  to  expect  that  payment  of  the  note  would  there  have 
been  met.  The  office  of  discount  and  deposit,  as  may  be  infer- 
red from  the  proof  slated  in  the  bill  of  exceptions,  was  subject 
to  the  Bank  of  the  United  States;  for  we  are  explicity  informed 
the  "  office  of  discount  and  deposit  of  the  Bank  of  the  United 
States,  at  Mobile,  was  sold  and  disposed  of  to  the  Bank  of  Mo- 
bile, and  that  the  said  Bank  of  Mobile,  then  and  there,  to  toil: 
before  the  fourth  of  March,  1836,  bceame  the  agent  of  the  Bank 
of  the  United  States,  for  settling  the  affairs  of  the  office  of  dis- 
count and  deposit  of  said  Bank,  at  Mobile.'' 

By  the  sale  and  disposition  of  the  office  of  discount  and  de- 
posit, we  are  to  understand  that  the  Mobile  Bank  became  the 
proprietor  of  the  bills,  notes  and  other  credits,  securities,  etc. 
which  it  then  held,  or  was  entitled  to.  And  by  what  subsequent- 
ly follows  in  the  recital  of  the  evidence,  we  think  it  clearly  in- 
ferrable, that  this  sale  was  in  trust  for  the  Bank  of  the  United 
Slates,  and  made  the  Mobile  Bank  its  agent,  for  settling  the 
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nflfairs  of  the  office  of  discount  and  deposit.  Now  it  cannot  be 
insisted  that  the  note,  on  the  endorsement  of  which,  the  plaintiff 
in  error  is  attempted  to  be  charged,  was  a  subject  of  the  sale  to 
the  Bank  of  Mobile,  or  its  collection  within  the  scope  of  the 
agency  conferred  upon  that  bank,  by  the  Bank  of  the  United 
Slates.  No  property,  either  general  or  special  in  the  note,  had 
vested  in  the  office  of  discount  or  deposit,  either  by  a  transfer  in 
the  ordinary  course  of  business,  or  b}'  placing  the  paper  therefor 
collection,  it  then  did  not  pertain  to  its  business;  and  by  consti- 
tuting the  Bank  of  Mobile,  ♦'  the  agent  of  the  Bank  of  the  Uni- 
ted Slates,  for  settling  the  affairs  of  the  office  of  discount  and 
deposit  of  that  Bank  at  Mobile,"  the  duty  was  not  imposed  upon 
the  defendant  in  error,  of  demanding  payment  of  the  agent. 

The  law  does  not  require  that  the  holder  of  endorsed  paper, 
shall  at  all  events  demand  payment,  or  give  notice  in  order  to 
charge  the  endorser.  It  is  enough  that  due  diligence  has  been 
used,  though  no  demand  has  been  made.  (Lanusse  v.  Massicott 
et  al.^  3  Martin's  Rep.  261.)  An  endorsee  is  not  bound  to  prove 
a  demand  on  the  maker,  where  he  absconds  before  the  note  falls 
due.  (Putnam  et  al.  v.  Sullivan  et  al.,  4  Mass.  Rep.  45.)  Nor 
is  the  holder  of  a  note  bound  to  make  a  demand  where  themaker 
has  removed  from  the  State,  in  which  he  resided  at  the  time  of 
making  the  note.  [Gist.  v.  Lybrand,  3  Ohio  Rep.  307;  Mc- 
(Jruder  v.  The  Bank  of  Washington,  6  VVheaton's  Rep.  140.] 
And  it  has  been  holden  where  the  maker  is  a  seaman  without  any 
domicil  in  the  State,  who  goes  on  a  voyage  about  the  time  the 
note  falls  due,  no  demand  on  him  is  necessary  to  charge  the 
endorser.  [Barrett  v.  Wills,  4  Leigh's  Rep.  114.J  We  cite 
these  cases  merely  to  show  that  the  law  does  not  ahvays  require 
the  holder  of  paper  to  demand  payment  of  the  maker,  in  order 
to  charge  an  endorser,  where  no  particular  place  of  payment  is 
designated — all  it  enjoins  upon  the  holder,  is  to  use  due  dili- 
gence. But  the  note  which  was  endorsed  by  the  plaintiff,  did 
not  impose  upon  the  endorsee,  the  necessity  of  making  a 
personal  demand  of  the  makers,  but  only  a  presentment  on  ma- 
turity at  the  place  named  in  its  face.  This  being  impracticable 
48 
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for  the  reasons  already  stated,  was  the   holder  bound  to  calt  on 
the  makers  for  payment?     We  think  not. 

The  contract  of  endorsement  was  in  law,  an  agreement  on  the 
part  of  the  plaintiff  in  error  to  pay  to  the  defendant,  if  the  note 
should  be  duly  presented  for  payment  at  the  office  of  discount  and 
deposit  of  the  Bank  of  the  United  States,  at  Mobile,  and  lega) 
notice  be  given  him  of  the  default  of  the  makers,  in  the  event  of 
their  failure  to  provide  for  it.  One  of  the  conditions  on  which 
the  liability  of  the  plaintiff  depended,  it  became  impossible  to 
perform,  in  consequence  of  the  ofiice  of  discount  and  deposit 
ceasing  to  exist  previous  to  the  maturity  of  the  note.  But  it  is 
not  pretended  that,  that  occurrence  was  produced  by  the  instru- 
mentality of  the  defendant,  and  it  cannot  be  held  to  interpolate 
the  contract  of  endorsement,  so  as  to  make  the  endorser's  liabil- 
ity, depend  upon  the  performance  of  a  condition  by  the  endor- 
see, which  did  not  constitute  a  part  of  the  original  contract. 
There  was  then  no  error,  in  the  refusal  of  the  circuit  court  to  in- 
struct the  jury,  that  to  charge  the  plaintiff  as  endorser,  a  demand 
should  be  made  of  the  maker  who  resided  in  Mobile. 

This  view  of  the  case  renders  it  entirely  unnecessary  to  con- 
sider the  effect  of  the  act  of  January,  1836,  entitled  an  act 
*'  to  amend  the  charier  of  the  Branch  of  the  Bank  of  the  State  of 
Alabama,  at  Mobile,  and  for  other  purposes/'  It  is  immaterial 
whether  that  act,  so  far  as  it  makes  it  lawful  for  the  Brancli  of 
the  State  Bank,  to  receive  for  collection,  &c.  any  note  or  bill 
made  payable  at  the  office  of  discount  and  deposit  of  the  Bank 
of  the  United  States,  at  Mobile,  interferes  with  the  obligation  of 
contracts.  The  presentment  of  the  note  for  payment  there,  in 
the  present  case  was  an  act  of  supererogation,  and  of  conse- 
quence ineffectual  for  any  purpose. 

The  result  of  our  opinion  is,  that  there  is  no  error  in  the  pro- 
ceedings of  the  county  court^  and  its  judgment  is  consequently 
affirmed. 
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Walker  et.  als.  v.  Hallett. 

1.  A  smpplemental  bill  properly  so  called,  is  a  bill  brought  for  any  new  matter, 
arising  since  the  filing  of  the  original  bill,  and  before  it  is  brought  to  a  hearing. 

2.  It  is  filed  by  leave  of  the  court,  but  the  failure  to  obtain  such  leave,  as  it  is  grant- 
ed ex  parte,  and  as  a  matter  of  course,  will  not  always  be  a  fatal  objection  ;  the 
objection  cannot  be  made  in  this  court,  by  a  party  who  is  in  contempt,  nor  at  the 
hearing,  if  not  objected  to  sooner. 

3.  Matters  which  eyisted  at  the  time  of  filing  the  original  bill,  but  omitted  from  ig 
norance,  or  mistake,  is  the  proper  subject  of  an  amendment  of  the  original  bill. 

4.  A  party  to  a  bill  in  chancery,  is  one  against  whom  process  is  prayed. 

5.  A  praj-'er  that  the  "  Branch  of  the  Bank  of  the  State  of  Alabama  at  Mobile,  be 
made  a  party  to  the  bill,  by  serving  a  copy  of  the  same  on  John  B.  Norris,  the 
president  thereof,"  though  not  very  formal,  sufficient  to  evince  the  intention  to 
make  the  bank  a  party. 

6.  But  in  such  a  case,  the  subpoena  tnust  issue  to  the  bank ;  and  if  issued  fo  its 
president,  commanding  him  to  appear  and  answer  a  judgment  pro  confesso, 
cannot  be  taken  against  the  bank,  for  want  of  an  answer. 

7.  The  president  of  a  bank,  or  other  olTicer  of  a  corporation,  may  be  made  a  party 
to  a  bill  in  chancery,  and  required  to  answer  upon  oath. 

S.  Resident  infant  defendants  to  a  bill  in  chancery,  must  be  served  with  process ; 
which,  if  they  are  of  tender  years,  may  be  executed  on  their  guardian  or  some 
of  their  near  relations  :  non-resident  infants  must  be  notified  of  the  pendency 
of  th«  suit  by  publication,  as  in  the  case  of  adults. 

9.  Infants  above  the  age  of  fourteen  years,  should  be  consulted  in  the  appoint- 
ment of  a  guardian  ad  litem,  if  not  attended  with  too  much  trouble  or  ex- 
pense, as  to  which  the  chancellor  wiU  exercise  a  sound  discretion. 

10.  The  court  may  appoint  guardians  ad  litem  to  non-resident  infants ;  but  no 
such  guardian  should  be  appointed  in  any  case,  until  after  service  of  process,  or 
publication. 

11.  Proof  should  be  made  of  the  infancy  of  a  non-resident  defendant. 

12.  Competent  persons  should  if  possible  be  selected  as  guardians  ad  litem,  and 
the  court  may  make  them  reasonable  compensation  ;  which  in  suits  for  the  fore  ■ 
closure  of  mortgages  may  be  taxed  in  the  bill  of  costs. 

13.  It  is  improper  to  appoint  the  same  person  guardian  ad  litem,  and  master  in 
chancery. 

14.  The  report  of  a  master,  "  that  it  would  be  for  the  interest  of  the  defendants  to 
sell  the  estate  in  separate  lots,  if  the  premises  can  be  conveniently  divided,"  not 
sufficiently  de^nite  to  be  the  foundation  of  a  decree  for  the  sale  of  the  mof'gaged 
projicrty. 
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15.  The  report  should  have  stated,  whether  the  property  was  susceptible  of  di- 
vision ;  which  portion  it  was  for  the  interest  of  the  defendants,  should  be  sold  ; 
and  should  also  have  contained  the  evidence  on  which  the  report  was  founded. 

16.  A  decree,  which  leaves  it  in  the  discretion  of  the  master,  to  sell  the  whole,  or 
a  part,  of  mortgaged  property,  is  erroneous. 

17.  Upon  a  sale  being  ordered,  it  is  not  error,  that  the  master  is  not  required  to 
bring  the  money  into  court. 

18.  It  is  erroneous  to  direct  successive  sales,  as  the  several  instalments  of  a  debt 
secured  by  mortgage,  fall  due.  The  decree  should  be  for  the  amount  then  due, 
and  the  mortgaged  property  be  directed  to  stand,  as  a  security  for  the  residue. 

Error  to  the  Chancery  Court  sitting  at  Mobile. 

BILL  to  foreclose  a  mortgage,  filed  by  the  defendant  in  error, 
against  Geo.  J.  S.  Walker,  Frederick  Blount,  and  Thomas  Kee- 
nan,  executors,  and  Eliza  Keenan, executrix  ol  M.  .1.  Keenan, 
dec'd.,  and  also  against  Eliza  Ann  Keenan,  Michael  Keenan, 
and  Uriah  Keenan,  children  and  heirs  of  M.    J.  Keenan,  dec'd. 

The  bill  charges,  that  Walker  being  indebted  to  the  complainant 
in  the  sum  of  fifty  thousand  dollars,  to  secure  the  payment  thereof, 
executed  a  mortgage  on  certain  property  in  the  city  of  Mobile. 
The  debt  was  secured  by  ten  promissory  notes,  for  five  thousand 
dollars  each,  dated  the  1st  of  March,  1S35,  falling  due  succes- 
sively, from  one  to  ten  years,  and  ail  except  the  two  first,  bear- 
ing interest  at  the  rate  of  seven  per  cent,  per  annum,  from  the 
date  :  that  if  said  notes  were  not  paid  as  they  became  due,  the 
mortgage  was  to  become  absolute;  and  that  if  after  two  years, 
default  should  be  made  in  the  payment  of  said  notes,  or  any  of 
them,  the  condition  of  the  mortgage  should  be  broken,  and  all  the 
notes  should  be  considered  due  after  that  time.  It  is  admitted 
by  the  bill,  that  the  two  first  notes  which  fell  due  were-  paid, 
and  charged  that  all  the  remaining  notes  are  unsatisfied. 

It  is  further  stated,  that  after  the  execution  of  the  said  mort- 
gage, Walker  sold  and  conveyed  the  mortgaged  premises  in  fee, 
to  Michael  J.  Keenan,  who  has  since  departed  this  life,  making 
the  defendants  Blount  and  Thomas  Keenan,  his  executors,  and 
Eliza  Keenan,  his  wife,  executrix,  and  bcfjueathed  his  estate  to 
his  wife  and  children. 
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Process  is  prayed  against  all  the  defenclanfs,  Ihatthey  appear 
and  answer,  &.c. ;  that  such  of  the  cliildren  as  are  of  the  age  of 
twenty-one  years,  appear  and  answer,  &c.  and  that  ifeitlieror 
ail  of  them,  are  minors,  that  a  guardian  ad  litem  be  appointed. 
The  mortgage  and  notes,  are  made  exhibits  to  the  bill. 

Subpoenas  were  returned  executed  on  Walker,  Blount,  Thom- 
as Keenan  and  Eliza  Keenan;  and  not  found,  as  to  Eliza  Ann 
Keenan,  Michael  Keenan,  and  Uriah  Keenan, 

On  the4lhofMay,  1839,  a  supplemental  bill  was  filed,  which 
charges  that  since  the  filing  of  the  original  bill,  the  complainant 
has  been  informed  that  Michael  Keenan  in  his  life  time,  execut- 
ed a  mortgage  of  the  said  premises,  to  the  Branch  of  the  Bank  of 
the  State  of  Alabama  at  Mobile,  and  prays  that  the  bank  may  be 
made  a  party  to  the  original  bill,  by  serving  a  copy  of  the  same 
and  the  supplemental  bill,  upon  John  B.  Norris,  Esq.  the  presi- 
dent thereof,  and  that  he  state  on  his  corporal  oath,  what  inter- 
est the  said  bank  has  in  the  said  mortgaged  premises;  when  and 
how  that  interest  was  acquired,  and  what  it  is,  and  that  com- 
plainant may  have  the  full  benefit  of  the  said  suit,  and  proceed- 
ings therein  against  the  siid  John  B.  Norris,  president  as  afore- 
said, and  may  have  the  same  reliefagainst  said  bank,  as  he  might 
have  had,  if  the  bank  had  been  a  party  to  the  original  bill.  The 
praj'er  for  subpoena,  is  that  it  be  directed  to  the  said  John  B. 
Norris,  requiring  him  by  a  certain  day,  and  under  certain  pen- 
alties, &c.  to  appear  and  answer  the  original  and  supplemental 
bills,  as  though  he  as  such  president,  was  a  party  to  such  origi- 
nal bill;  and  for  other  and  further  relief,  &c. 

The  subpoena  was  directed  to  John  B.  Norris,  Esq.  President 
of  the  Branch  of  the  Bank  of  the  State  of  Alabama,  at  Mobile; 
and  commanded  him  to  appear  and  answer  the  original  and  sup- 
plemental bills,  which  was  returned  executed  by  the  sheriff. 

At  the  Spring  Term,  1839,  of  the  court  on  the  31st  day  of 
May,  being  a  day  of  the  term,  the  following  order  was  made, 
"In  this  case,  M.  J.  McRae,  is  appointed  ^Mardian  ad  litem, 
of  the  minor  heirs  of  M.J.  Keenan,  deceased;  to  wit:  Eliza  Ann 
Keenan,  Michael  Keenan,  and  Uriah  Keenan,  and   it  appearing 
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to  the  satisfaction  of  the  court,  that  the  defendants,  Michael  Kee- 
nan  and  Uriah  Keenan,  are  non-residents.  It  is  ordered,  that 
they  appear  and  answer  the  allegations  of  the  bill,  on  or  before 
the  next  term  of  this  court,  or  the  same  will  be  taken  as  confes- 
sed, as  to  them:  and  it  is  further  ordered,  that  this  order  be  pub- 
lished, once  a  week,  in  a  newspaper  printed  in  the  city  of  Mo- 
bile; and  alias  subpcena,  ordered  to  the  defendant  Eliza  Ann 
Keenan,  who  has  not  been  served  with  process."  A  subpoena 
issued  on  the  Sth  of  August,  and  was  leturned  executed  7lh 
September,  on  Eliza  Ann  Keenan. 

On  the  24th  November,  1S39,  M.J.  McRae,  guardian  ad 
litem  answered,  denying  all  knowledge  of  the  facts  charged  in 
the  bill,  and  requiring  proof. 

On  the  25th  day  of  November,  1839,  a  judgment /7ro  co/2/ewo, 
was  taken  against  all  the  defendants,  except  Eliza  Ann  Keenan, 
one  of  the  infant  defendants:  and  the  order  reciting  as  to  the 
other  two  infants,  that  publication  had  been  regularly  made. 

On  the  27lh  day  of  the  same  month,  an  order  was  made, 
which  recites,  that  the  master  came  into  court  and  made  his  re- 
port, that  in  compliance  with  the  order  of  reference,  he  caused 
the  complainant's  solicitors  to  come  before  him,  who  made  due 
proof  of  the  facts  charged  in  the  bill;  and  particularly  as  to  the 
execution  of  the  notes,  and  mortgage,  mentioned  in  the  bill. 
He  finds  that  there  is  now  due,  on  the  mortgage,  three  promis- 
sory notes  for  five  thousand  dollars  each,  and  dated  1st  March, 
1835;  that  there  are  five  other  notes,  yet  to  fall  due,  of  the  same 
date,  and  payable  in  six,  seven,  eight,  nine  and  ten  years  after 
date,  each  for  the  sum  of  five  thousand  dollars,  and  that  the 
whole  of  the  notes  aforesaid,  those  not  due,  and  those  which  are 
due,  carry  interest  at  the  rale  of  seven  per  cent,  per  annum^  from 
date;  and  that,  by  the  express  stipulation  of  the  parlies,  the 
whole  of  the  notes  were  to  become  due  on  the  failure  to  pay  any 
one,  at  maturity:  and  he,  therefore,  finds,  that  there  is  due  forty 
thousand  dollars,  for  principal,  and  thirteen  thousand  three  hun- 
dred dollars,  for  interest — on  said  notes,  up  to  the  first  of 
December,  1S39.  He  further  finds,  that  the  premises  are  scarce 
sufficient  to  pay  the  debt,  and  that  it  would  be  to  the  interest  of 
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the  defendants  to  sell  the  premises  in  separate  lots,  if  the  premises 
can  be  conveniently  divided:  and  no  objection  being  made  to 
the  report,  the  cause  was  submitted  for  a  decree  of  sale  and  fore- 
closure, on  the  bill  answer  of  the  infants  by  \.\\q\v  guardian  ad 
litem,  and  the  master's  report. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  de- 
fendants pay  into  the  hands  of  the  register  of  this  court,  within 
sixty  days  from  the  date  of  this  decree,  the  amount  reported  to 
be  due:  that  is,  the  three  first  notes  in  the  report  aforesaid,  with 
interests  and  costs  thereon:  and  in  default  thereof,  that  (hen  the 
maste*-  sell  the  premises  described  in  the  bill  and  mortgage,  or 
so  much  thereof,  as  may  be  necessary  to  satisfy  the  amount  which 
may  be  due  at  the  time  of  said   sale,  interest  and  costs  of  suit. 

And  it  is  further  ordered,  that  the  property  which  may  remain 
unsold,  shall  stand  as  security  for  the  amount  to  become  due; 
and  in  the  event  of  a  failure  to  pay  the  same  within  sixty  days 
from  the  time  that  any  of  them  may  become  due.  that  then  the 
master  shall  sell  again,  so  much  as  may  be  necessary  to  satisfy 
the  amount  which  may  be  due;  and  so  on,  until  the  whole  of 
the  property  is  sold,  or  the  debt  paid.  But  if  the  said  premises 
cannot  be  so  divided  as  to  sell  a  portion  of  the  same,  for  a  suffi- 
cient sum  in  cash,  to  satisfy  the  amount  which  may  be  due  at  the 
time  of  the  sale,  then  the  master  shall  sell  that  portion  which 
cannot  be  divided  to  advantage  entire,  for  so  much  cash  as  will 
pay  the  amount  due  at  the  time  of  sale,  with  the  interest  and 
costs,  and  the  balance  shall  be  made  to  fall  due  at  the  same  time 
that  the  payments  not  yet  due,  shall  become  due:  and  this  decree 
shall  operate  as  a  lien  upon  the  premises  so  sold,  to  secure  the 
payment  of  the  said  balances;  and  if  either  or  any  of  the  said 
sums  shall  not  be  paid  within  sixty  days  after  they  become  due, 
then  the  same  proceedings  shall  be  had  as  in  case  of  original  de- 
fault: this  decree  always  operating  as  a  lien,  to  secure  the  pay- 
ment of  the  amount  sold  on  credit. 

It  is  further  ordered  and  decreed,  that  if  the  said  defendants 
pay  the  amounts  which  may  be  due  previous  to  a  sale,  to  be  made 
as  aforesaid,  that  then  the  proceedings  under  this  decree,  shall 
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be  suj'pencled,  until  some  other  of  the  amounts  to  fall  due  shall 
become  clue:  and  in  the  event  of  a  default  and  failure  to  pay  any 
of  said  sum;:,  as  they  may  become  due,  then  the  whole  shall  be 
made  by  the  master  aforesaid.  It  is  also  ordered  and  decreed, 
that  the  master  conduct  said  sale  in  the  same  manner  and  on  the 
same  conditions,  as  sheriff's  sales  are  conducted;  that  he  give 
public  notice  of  the  time  and  place  of  sale,  &c. 

The  term  of  the  court,  at  which  this  decree  was  made,  is  thus 
stated  in  the  record. 

The  chancellor  failing  to  appear  on  the  second  Monday  of  No- 
vember, 1839,  the  court  was  adjourned  from  day  to  day,  until 
Wednesday,  the  13lh  day  of  November,  1839;  and  the  chancellor 
still  not  appearing,  at  four  o'clock  of  that  day,  the  court  was,  by 
the  sheriff,  regularly  adjourned  until  the  court  in  course. 

On  Tuesday,  the  19th  day  of  November,  the  court  was  opened 
by  the  chancellor.  From  this  decree,  the  respondents  prosecute 
(his  writ  of  error,  and  now  assign  for  error — 

1st.  The  decree  is  erroneous,  having  been  rendered  at  the  fall 
term,  1839,  of  the  Mobile  Chancery  Court,  when  the  cause  had 
been  regularly  continued  until  the  next  term: 

2d.  The  decree  is  erroneous,  having  been  rendered  in  va- 
cation: 

3d.  The  decree  is  erroneous,  because  the  chancellor  had  no 
power  to  render  a  decree: 

4th.  The  court  erred,  in  recognizing  the  supplemental  bill^ 
when  the  same  was  irregular,  and  not  properly  a  part  of  the  re- 
cord, no  leave  to  file  the  same,  having  been  given: 

5th.  The  court  erred,  in  deciding  upon  the  matter  of  the  sup- 
plemental bill,  when  the  same  is  uncertain,  and  does  not  suffi- 
ciently disclose,  whether  it  be  John  B.  Norris,  who  is  charged 
as  a  defendant  thereby,  or  the  Branch  of  the  Bank  of  the  State  of 
Alabama  at  Mobile,  and  not  proper  as  a  supplement,  and  there 
is  no  new  process  against  the  defendants,  requiring  them  to  an- 
swer the  supplemental  bill: 

6th.  The  proceedings  are  erroneous,  in  respect  to  the  defen- 
dants, Eliza  Ann,   Michael  and  Uriah  Keenan,  treating  them 


JUiNE  TERM,  1840.  385 


Walker  et  als.  v.  Hallett. 


as  minors,  when  it  does  not  appear  that  they  are  such;  and  there 
is  no  proof  of  the  fact: 

7th.  The  court  erred,  in  appointing  M."  J.  McRae,  guardian 
ad  litem,  for  Eliza  Ann,  Michael  and  Uriah  Keenan,  in  the 
manner  and  at  the  time,  shewn  in  the  record: 

Sth.  The  court  erred,  in  appointing  the  said  guardian  ad  li- 
tem, and  at  the  [same  time,  ordering  publication  as  to  two  of 
them  as  non  residents;  and  also,  process  against  Eliza  Ann 
Keenan: 

9th.  The  court  erred,  in  appointing  a  guardian  ad  litem  for 
non-resident  infants: 

10th.  The  court  erred,  in  decreeing  a  foreclosure  against  the 
Bank,  when  such  corporation  was  not  lawfully  brought  in  by 
process: 

11th.  The  publication  as  against  the  absent  defendants,  was 
insufficient,  and  did  not  authorize  the  proceedings  had  thereupon: 

12th.  The  order  of  reference  is  erroneous  and  improper.  In 
referring  to  the  master  to  take  proof  of  the  material  facts  charged 
in  the  bill:  In  directing  report  at  the  same  time,  without  notice 
of  taking  evidence:  In  referring  to  McRae,  who  was  guardian  for 
the  minors;  such  duties  being  incompatible,  and  without  au- 
thority by  the  chancellor,  to  refer  at  that  time: 

13th.  The  court  erred,  in  confirming  the  report  of  the  master: 

14th.  The  decree,  pro  confesso,  was  unauthorized  and  im- 
proper, uncertain  whether  against  the  Bank  or  against  Norris: 

15th.  The  court  erred,  in  the  final  decree,  directing  succeeding 
sales,  by  the  master,  without  any  new  order:  In  not  ascertaining 
mode  of  sale,  but  decreeing  in  the  alternative:  directing  pay- 
ment to  complainant  before  confirmation  of  sale,  complicating 
the  rights  of  the  parties,  &c.  &c. : 

16th.  The  decree  is  erroneous,  because  rendered  without 
sufficient  proof  to  sustain  it. 

Stewart  &  Campbell,  for  the  plaintiffs  in  error — cited 
Hoffman's  Chan.  Prac.  405:  2  Paige  Chan.  Rep.    333:  1  Paige 
Chan.  200:  3  Stew.  Rep.  146:  3  Bibb  525:  7  Johns.  Rep.  GZ2i 
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3  Ohio  Rep.  363:  3  Johns.  Chan.  368:  Hoff.  Chan.  P.  416: 
Gressly  Eq.  Ev.  41:  3  Marsh.  Rep.  179:  Cooper's  Equity  109: 
11  Vesey  Jr.  563. 

Gayle,  contra— cited  2  Ma^ld.  Ch.  524:  6  Johns.  Chan.  450:  4 
ibid.  605:  1  Hoffman's  Ch.  Prac.  405:  Cooper's  Eq.  108  '9: 
11  Yesey^  Jr.  563:  b  ibid.  141:  Hoffman's  Chan.  Practice 
171  'Ji.  —  note. 

ORMOND,  J. — The  three  first  assignments  of  error,  are 
well  taken,  as  determined  in  the  case  of  Cullum  v.  Casey  &  Co. 
at  the  present  term;  and  for  that  cause,  the  decree  must  be  re- 
versed, and  the  cause  remanded  for  further  proceedings;  and  for 
the  future  government  of  the  court,  we  think  it  proper  to  ex- 
press an  opinion  on  all  the  points  presented  by  the  assignments 
of  error. 

The  fourth,  fifih  and  tenth  assignments  of  error,  which  ques- 
tion the  regularity  of  the  supplemental  bill  filed  irv   the  cause, 
will  be  considered  together.     A  supplemental  bill,  properly  so 
called,  is  a  bill  brought   for  any  new  matter   which  has   arisen 
since  the  filing  of  the  original  bill,  and  before  it  is  brought  to  a 
healing;  and  in  general,  the  defendants  to  the  original  brll  should 
be  parlies  to  it:  (Jones  v.    Jones;  3  Atk.  216.)     It  is  filed  by 
leave  of  the  court;  and  it  is  objected  in  this  case,  that  such  leave 
was  not  obtained:    But  as  this  permission  is  given  as  a  matter  of 
course,  in  a  proper  case,  on  an  ex  parte  application,  it  is  doubt- 
ful whether  an  objection  would  be  entertained  to  it,  for  this  cause. 
It  certainly  would  not  at  the  hearing,  if  not  objected  to  before: 
and  of  course,  not  by  a  party  in  coniempt,  after  a  final  decree: 
See  Eager  v.   Price,  2  Paige  Chan.  333,  where  this   objection 
was  not  sustained. 

For  matter  which  existed  at  the  time  of  filing  the  original  bill, 
and  omitted  from  ignorance  or  mistake,  leave  will  in  general,  be 
given,  on  application  to  amend  the  bill;  and  such  amendment 
when  made,  forms  a  part  of  the  original  bill.  Such,  it  is  insis- 
ted, is  the  predicament  of  this  case;  and  doubtless,  the  object 
might  have  been  accomplished  by  amending  the  original  bill: 
but  it  appears  from  the  case  of  McGown  and  others  v.  Yeates  and 
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olhers,  (6  Johns.  Chan.  450)  that  the  object  may  also  be  attained 
by  a  supplenriental  bill,-  and  that  in  such  a  case,  when  the  design 
was  to  bring  prior  incumbrances  before  the  court,  the  original 
defendant  need  not  be  parties  to  it:  Ensworth  v.  Lambert  and 
others,  4  Johns.  Chan.  605.  The  objection  therefore,  taken  to 
the  supplemental  bill,  for  these  reasons,  cannot  be  sustained. 

It  is  also  insisted,  that  it  is  uncertain  against  whom  the  supple- 
mental bill  is  filed:  whether  against  John  B.  Norris,  or  the 
Branch  Bank  at  Mobile. 

As  a  corporation  answers  under  their  common  seal,  the  com- 
plainant would  be  under  peculiar  disadvantages,  if  he  could  not 
compel  an  answer  upon  oath;  and  therefore,  an  exception  is  al- 
lowed in  such  cases,  which  is  thus  stated  by  Lord  Redesdale: 
**  There  seems  to  be  an  exception  in  favor  of  a  corporation,  for 
as  a  corporation  can  answer  no  otherwise  than  under  their  com- 
mon seal,  and  therefore,  though  they  may  answer  falsely,  there 
is  no  remedy  against  them  for  perjury.  It  has  been  usual,  where 
a  discovery  of  entries  in  the  books  of  a  corporation,  or  of  an  act 
done  by  the  corporation,  has  been  necessary  to  make  their  sec- 
retary, or  book-keeper,  or  other  officer,  a  party."  See  1  Vernon 
117:  3  Peere  William  310:  1  Bro.  C.  Rep.  469.  There 
would  therefore,  be  no  impropriety  in  calling  on  the  President 
of  the  Bank,  as  its  official  organ,  and  acquainted  with  its  con- 
cerns, to  answer  the  bill,  although  the  necessity  for  it  in  this 
case  is  not  perceived. 

The  question  here,  is  whether  the  Bank  is  a  party.  A  party 
to  a  suit  in  chancery,  is  one,  against  whom  process  is  prayed. 
The  prayer  of  the  bill  is,  that  the  Bank  be  made  a  party  to  the 
bill,  by  serving  a  copy  of  the  same  on  John  B.  Norrisy  the 
President  thereof.  This,  although  not  very  formal,  may  be 
considered  as  sufficiently  indicating  the  intention,  to  make  the 
Bank  a  party.  But  the  subpoena  which  issued,  is  not  di- 
rected to  the  Bank,  but  to  "John  B.  Norris,  President  of 
the  Branch  of  the  Bank  of  the  State  of  Alabama  at  Mobile," 
to  answer  a  bill  of  complaint,  exhibited  against  him  and  olhers. 
It  is  most  certain,  that  this  was  not  process  against  the  Bankj  and 
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as  no  other  was  issued,  there  was  no  warrant  for  the  decree  pro 
confesso  against  the  Bank,  for  want  of  an  answer. 

If  the  process  had  issued  against  the  bank,  service  on  the  pre- 
sident would  have  been  sufficient  notice  to  the  bank,  to  have 
justified  a  decree  pro  confesso  for  a  failure  to  answer;  or  to  have 
warranted  the  court  in  taking  steps  to  compel  an  answer  from 
the  bank,  if  one  had  been  desired. 

The  sixth,  seventh,  eighth,  ninth,  and  eleventh  assignments 
of  error  will  be  considered  together: 

A  court  of  chancery,  is  peculiarly  the  guardian  of  all  infants, 
brought  before  it,  and  will  exert  its  utmost  power  to  prevent  any 
thing  from  being  done  to  their  prejudice;  when  the  infant  is  of 
such  an  age  as  to  be  able  to  exercise  his  judgment,  and  have  a 
choice,  unless  there  be  some  sufficient  reason  for  it,  such  as  ab- 
sence from  the  State,  or  great  distance  from  the  court,  he  should 
be  present  in  court  and  consulted  on  so  important  a  matter,  as 
the  choice  of  a  guardian  to  conduct  his  suit.  Our  statute  gives 
to  minors  over  fourteen  years,  the  right  to  choose  their  own  guar- 
dian, and  confers  the  power  to  appoint  a  guardian,  on  the  judge 
of  the  county  court,  only  in  the  event  they  fail  to  exercise  this 
right;  we  do  not  say  that  in  chancery,  the  infant's  right  of  choice 
is  absolute;  but  that  his  nomination  should  be  approved,  unless 
there  be  some  good  reason  for  rejecting  it. 

The  English  practice  appears  to  be,  to  require  the  personal 
presence  of  the  infant  in  court,  or  by  his  praying  a  commission, 
to  have  a  guardian  assigned  him.  (Cooper's  Equity  lOS,  109, 
2  Fonblanque  237.)  So  when  the  infant  is  a  non-resident,  a  com- 
mission must  go.  (11  Vesey,  Jr.  563.)  But  the  practice  does 
not  seem  to  be  certain,  for  in  Thompson  v.  Jones,  8lh  Vesey,  Jr. 
141,  service  of  process  on  the  father-in-law,  was  held  to  be  ser- 
vice on  the  infant. 

We  are  of  opinion  that  it  is  not  absolutely  necessary,  that  the 
infant  should  be  brought  personally  before  the  court,  to  enable  the 
court  to  appoint  z  guardian  ad  litem',  such  has  not  been  our  prac- 
tice hitherto.  In  the  case  of  non-residents  it  would  be  impossible; 
in  the  case  of  extreme  infancy,  useless;  and  in  cases  where  the 
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infant  is  not  iu  the  vicinity  of  the  court,  though  within  the 
State,  expensive  and  troublesome;  and  v^^ould  frequently  be  a 
great  hardship  on  the  infant  without  any  corresponding  benefit. 
Nor  do  we  think  that  in  the  case  of  non-resident  infants,  there  is 
any  necessity  as  is  contended,  to  send  a  commission  abroad.  The 
only  effect  of  such  a  course  would  be,  to  enable  the  infant  lo 
make  a  nomination,  in  cases  where  he  was  of  sufficient  age,  and 
the  guardian  must  at  last  be  appointed  by  the  court. 

There  is  no  proof  in  the  record,  that  the  heirs  of  Keenan  are 
minors.  It  is  certainly  the  most  regular  and,  we  think,  the 
proper  course,  for  the  court  to  require  proof  of  the  fact,  when 
the  alledged  minor  is  a  non-resident. 

It  is  the  imperative  duty  of  the  court  in  all  cases,  to  make  the 
best  selection  in  its  power,  of  a  proper  person  hs  guardian,  ad 
litem,  and  especially  when  there  is  a  real  contest,  as  must  al- 
ways be  the  case  when  there  is  a  sale  prayed  under  a  mortgage. 
The  appointment  of  the  same  person  master,  and  guardian  ad- 
litenif  was  manifestly  improper;  the  two  offices  were  incom- 
patible. It  was  the  duty  of  the  guardian  to  attend  the  master 
while  taking  the  account,  and  make  the  report;  to  scrutinize 
his  acts,  and  in  all  cases  of  doubt,  to  take  an  exception.  It 
would  be  too  much  to  expect  the  master  to  except  to  his  own 
report;  and  admitting  that  he  would  always  act  according  to  his 
best  judgment,  there  would  be  no  security  against  unintentional 
error. 

In  the  case  of  the  heirs  of  Dunning  v.  Stanton,  9th  Porter, 
515,  a  doubt  was  expressed,  whether  an  order  of  publication 
under  our  chancery  practice  was  necessary  when  the  rum  resi- 
dent defendants  are  infants;  but  the  point  did  not  arise  in  judg- 
ment, and  was  not  decided.  We  are  now  upon  further  reflec- 
tion, satisfied  that  such  a  course  is  proper.  The  statute  is  gene- 
ral, requiring  advertisements  in  case  of  non-residents,  without 
exception;  and  although  it  is  true  that  an  infant  cannot  be  said  to 
be  in  default,  yet  the  reason  for  requiring  it  in  his  case,  is  nearly 
the  same  as  in  that  of  an  adult.  Although  not  arrived  at  major- 
sty,  he  might  be  of  sufficient  discretion,  to  understand  his  inter- 
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ests;  and  if  of  tender  years,  such  notice  might  reach  his  guardian, 
or  relations,  and  enable  them  to  take  steps  to  defend  the  suit.  We 
are  therefore  of  opinion  that  it  cannot  be  dispensed  with. 

It  results  from  what  has  been  previously  stated,  of  the  pro- 
priety of  consulting  an  infant  as  to  the  choice  of  his  guardian, 
that  the  court  erred  in  appointing  a  guardian  ad  litem,  before 
publication  as  to  the  ?ion  resident  infants,  and  service  of  process 
'on  the  one  residing  in  the  State. 

We  are,  therefore,  of  opinion  that  it  should  appear  that  proof 
was  made  of  the  infancy  of  the  alleged  minor,  if  a  non-resi- 
dent; that  it  is  not  necessary  in  all  cases,  that  the  minor  should 
be  personally  present,  when  a  guardian  ad  litem  is  appointed; 
but  that  after  the  age  of  fourteen  years,  all  resident  minors  should 
be  consulted,  as  to  the  person  to  be  appointed  guardian  ad 
litem,,  if  not  attended  with  too  much  trouble  and  expense,  as  to 
which  the  court  will  exercise  a  sound  discretion;  that  it  is  proper 
that  process  should  be  served  on  all  resident  infants;  which,  when 
they  are  of  tender  years,  may  be  executed  on  their  guardians,  or 
some  of  their  near  relations  or  friends;  that  publication  is  neces- 
sary and  proper,  in  case  of  non-resident  infants;  and  that  after 
proof  of  such  publication,  z  guardian  ad  litem,  may  be  appoint- 
ed; that  such  appointment  should  not  be  made  in  any  case,  before 
service  of  process,  or  proof  of  publication;  and  that  it  is  impro- 
per to  appoint  the  same  person  master  in  chancery  and  guardian 
ad  litem. 

In  reference  to  the  appointment  of  guardian  ad  litem  it  is 
the  duty  of  the  court  to  select  such  persons  if  possible,  as  are  in- 
terested in  the  welfare  of  the  infant,  and  at  all  events  of  suffi- 
cient capacity  to  understand,  and  manage  his  affairs.  We  feel  no 
hesitation  in  saying,  that  in  cases  like  the  present,  the  chancellor 
has  power  to  make  a  reasonable  compensation  to  the  guardian 
ad  litem,  for  his  trouble  and  expense,  to  be  taxed  as  other  costs 
in  the  suit,  so  as  to  insure,  if  possible,  a  faithful  attention  to  the 
interests  of  the  infant. 

It  is  objected  to  the  reference  in  this  case  to  the  master,  that 
the  chancellor  referred  to  him  the  proof  of  the  material  facts  sta- 
ted in  the  bill;  by  which  is  understood,  the  proof  of  the  execu- 
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lion  of  the  bond  and  mortgage,  as  well  as  to  state  an  account 
between  the  parties.  It  is  to  be  observed,  that  the  record  shows 
that  the  original  mortgage  and  notes  were  produced  and  proved 
to  the  court;  after  this,  a  reference  to  the  master  to  take  the 
same  proof,  could  not  vitiate.  He  was  also  required  to  report 
whether  the  premises  were  sufficient  to  pay  the  debt  due  on  the 
mortgage,  and  whether  it  could  be  sold  to  most  advantage  entire, 
or  in  separate  lots. 

The  master,  after  reporting  the  amount  due  on  the  mortgage, 
proceeds  to  say,  "  that  it  would  be  for  the  interest  of  the  defend- 
ants to  sell  the  premises  in  separate  lots,  if  the  premises  can  be 
conveniently  divided." 

This  report  does  not  answer  the  principal  matter  referred  to  the 
master,  and  is  too  meagre  and  destitute  of  facts,  to  be  the  founda- 
tion of  a  decree,  especially  where  infants  are  concerned.  Chan- 
cellor Kent,  in  the  case  of  Mills  v.  Dennis,  3d  Johns.  Chan.  367, 
says:  *'  The  proper  inquiry  in  such  cases  will  be,  whether  a  sale 
of  the  whole,  or  only  of  a  part,  and  what  part  of  the  premises, 
will  be  mo^  beneficial;  and  this  has  now  become  the  usual  inquiry, 
even  where  infants  are  not  concerned,  as  appears  from  the  case  of 
BrinckerhoflTv.Thalimer,  2  John.  Ch.  Rep.  486.  The  master  must 
not  only  make  a  special  report  on  that  point,  in  every  case  where 
infants  are  defendants,  but  the  plaintiff  must  also  prove  his  debt, 
before  the  master,  in  the  same  manner  as  if  nothing  had  been  ad- 
mitted by  the  answer;  and  the  master  must  report  such  proof,  and 
also  the  computed  amount  of  the  principal  and  interest  due; 
and  to  what,  and  of  which  part  of  the  premises,  (if  any  part 
short  of  the  whole)  a  sale  would  be  sufficient  to  raise  the  debl; 
and  at  the  same  time  be  most  beneficial  to  the  infant."  See 
also  to  the  same  effisct,  Ontario  Bank  v.  Strong,  2d  Paige,  301. 

The  master  in  the  report  made  in  this  case,  admits  that  it  is 
for  the  interests  of  the  defendants  to  sell  the  estate  in  separate 
lots,  i/ii  can  be  conveniently  divided;  but  he  leaves  us  in  doubt 
whether  this  division  can  be  made.  He  should  have  prosecu- 
ted his  inquiries  further,  and  ascertained  whether  such  division 
could  be  made,  and  if  so,  which  portion   it  was  most  for  the 
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interest  of  the  defendants  to  sell;  the  value  of  such  parcel,  and 
also  the  proofs  on  which  this  opinion  rested.  This  was  particu- 
larly proper  in  this  case,  as  the  principal  part  of  the  debt  was 
not  due,  when  the  decree  was  rendered,  and  consecutive  sales 
were  directed  to  be  made,  as  the  instalments  fell  due.  It  might 
have  been,  and  probably  was,  a  matter  of  great  moment  to  the 
defendants,  which  part  of  the  estate  if  it  could  be  divided,  should 
be  first  sold;  and  especially  that  no  more  should  be  sold  than 
was  absolutely  necessary. 

The  report  of  the  master,  therefore,  lor  these  reasons,  should 
not  have  been  confirmed;  but  the  master  should  have  been  directed 
to  report  more  fully  and  at  length,  upon  the  matter  referred  to  him 
and  such  a  statement  of  the  evidence,  as  would  enable  the 
court  to  judge  of  the  justness  of  his  findings,  if  questioned  by 
either  party  in  conformity  with  the  opinion  here  expressed.  See 
as  to  this  point,  the  case  of  Johnston  v.  Richardson,  1  Molloy 
54;  12th  Con.  Eng.  Chan.  31. 

The  final  decree  is  erroneous,  in  leaving  it  optional  with  the 
master,  to  sell  a  part  or  the  whole  of  the  property  at  his  discre- 
tion. As  has  been  already  stated,  the  fact  whether  it  was  for 
the  interest  of  the  defendants,  that  the  estate  should  be  divided 
should  have  been  ascertained  by  the  report  of  the  master.  It 
is  true,  that  there  are  eases  in  which  a  discretion  must  be  confi- 
ded to  the  master,  in  regard  to  the  sale;  and  which  if  abused, 
can  be  remedied  when  the  sale  is  reported  for  confirmation,  if  so 
directed  by  the  decree.  But  no  farther  discretion  should  be 
given,  than  is  absolutely  necessary  and  for  the  interest  of  the 
parties. 

It  is  also  objected,  that  the  final  decree  is  enormous,  in  not  re- 
quiring the  money  raised  by  the  sale  to  be  paid  into  court.  In 
the  case  of  Massena  v.  Bartlett,  Sth  Porter,  277,  we  sustained  a 
decree  similar  in  that  respect,  to  the  present.  It  is  true  the  efiect 
will  be,  that  the  money  may  be  paid  over  to  the  plaintiff.  But  if 
there  was  any  abuse  of  the  power  confided  to  the  masters,  or  any 
unfair  practice,  which  would  make  it  proper  that  a  re-sale  should 
be  ordered,  notice  of  the  intended  application  for  that  purpose, 
oculd  be  given,  and  the  payment  of  the  money  arrested. 
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It  is  further  objected  that  the  decree  is  erroneous  in  directing 
successive  sales  of  the  property,  as  the  instalments  fall  due,  with- 
out applying  to  the  court  for  an  order  to  sell.  It  is  very  certain 
that  a  mortgage  may  be  foreclosed  and  a  sale  directed,  when  the 
liist  instalment  of  a  debt  falls  due,  dnd  if  the  premises  could  not 
be  divided,  and  the  whole  was  from  necessity  sold,  as  it  would 
he  improper  to  return  the  money  to  the  mortgagof",  it  would  per- 
haps be  the  proper  course  for  the  court  to  direct  it  to  be  paid  over 
to  the  mortgagee  in  extinction  of  the  mortgage;  unless  some 
course  dould  be  suggested,  Consistent  with  the  safety  of  the 
mortgagee,  and  more  beneficial  to  the  mortgagor.  But  no  decree 
should  be  rendered,  for  a  debt  not  due,  unless  it  were  allowable 
in  the  case  supposed,  of  the  property  mortgaged  not  being 
susceptible  of  division;  which  does  not  appear  to  be  the  case 
here.  The  decree  should  have  been  for  the  amount  due,  and 
the  mortgaged  property  directed  to  stand  as  a  security  for  the 
debt  not  due. 

Thus,  in  the  case  of  Levert  v.  Redwood,  9lh  Porter,  97,  by 
the  decree  rendered  by  this  court,  the  mortgaged  property  was 
decreed  to  be  subject  to  the  payment  of  the  debt  not  due;  and 
that  if  not  paid  when  it  became  due,  that  the  cortiplainant  might 
go  before  the  master,  and  obtain  a  report  of  the  sum  due;  and 
that  thereupon  the  chancellor  should  order  a  sale  of  the  resi- 
due of  the  mortgaged  premises,  or  so  much  thereof,  as  shall  be 
sufficient  to  satisfy  the  debt  and  interest  tliereon. 

This  is  the  correct  decree  in  cases  of  that  character,  as  is  this 
case. 

For  the  reasons  given,  the  decree  in  this  case  must  be  reversed,- 
and  the  case  is  remanded  for  further  proceedings  in  conformity 
with  the  oi>inion  here  expressed. 
50 
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1.  Since  the  passage  of  the  act  of  1829,  [Aik-  Dig.  330]  no  action  can  be  sustained 
against  the  endorser  of  a  single  bill  not  payable  in  bank,  when  the  maker  has  not 
been  sued,  and  a  return  of"  no  property,"  made  on  an  execution  against  him, 
unless  some  sufficient  excuse  is  shewn  for  the  omission  to  sue  the  maker. 

2.  The  return  of  "  no  property,"  made  on  an  execution  against  the  maker,  in  Au- 
gust, will  not  sustain  an  action  commenced  against  an  endorser,  in  March  of  the 
same  year. 

Writ  of  error  to  the  Circuit  Court  of  Jackson  county. 

ACTION  of  debt  on  a  single  bill  against  an  endorser.  The 
bill  is  dated  in  1836,  payable  in  1837,  and  endorsed  in  1837, 
after  it  became  due.  Suit  commenced  17th  March,  1838.  The 
making  and  endorsement  of  the  bill  is  averred  in  the  usual  form, 
and  the  declaration  alleges  that  suit  was  commenced  against  the 
maker  in  February,  1838,  and  judgment  recovered  in  the  same 
month;  that  in  the  same  month  d^Ji.fa.  was  issued  against  the 
maker,  which  was  returned  '*  no  property,"  in  August  oi  the 
same  year.  Judgment  by  default  was  rendered,  in  October,  183S. 

Hopkins,  for  the  plaintiff  in  error,  cited  Aik,  Dig.  330  §16. 
No  counsel  appeared  for  the  defendant. 

GOLDTHWAITE,  J.— If  the  dates  are  correctly  stated  in 
the  record,  it  is  clear  that  this  suit  was  prematurely  commenced, 
as  it  seems  to  have  been  instituted  in  March,  when  the  return  of 
"no  property,''  against  the  maker,  was  not  made  until  the 
month  of  August  afterwards;  consequently,  no  sufficient  cause 
is  shewn  for  this  suit. 

The  act  of  1829,  provides  "  when  judgment  shall  be  recov- 
ered by  the  assignee  or  endorsee  of  any  assigned  bond,  &c.  [not 
payable  in  bank]  and  a  writ  of  Jieri  facias  is  returned,  *  no 
property  found,'  the  assignee  or  endorsee,  may  commence  his 
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action  against  the  assignor  or  endorser,  and  the  return  shall  be 
sufficient  evidence  of  the  insolvency  of  the  maker,  to  authorize 
a  recovery  on  the  assignment  or  endorsement,"  Aik.  Dig.  330, 
The  act  of  the  15th  January,  1828,  authorized  the  maker  and 
endorser  to  be  sued  in  the  same  action,  if  the  suit  was  commen- 
ced to  the  first  term  to  which  the  maker  could  be  sued;  if  the 
suit  was  not  thus  commenced  the  endorser  was  entirely  dischar- 
ged, unless  the  suit  was  delayed  by  his  consent.  So  much  of 
ihis  act  as  required  a  joint  suit  against  the  maker  and  endorser, 
was  repealed  in  1829,  and  the  statute  recited  substituted. 

Several  decisions  of  this  court,  have  established  exceptions  to 
the  statute,  in  which  suit  may  be  commenced  against  the  assignor 
or  endorser,  before  the  return  provided  by  the  statute  is  made; 
but  the  facts  alleged  in  the  declaration  do  not  attempt  to  excuse 
the  omission  of  the  suit;  they  rather  assume,  that  a  return  of 
*'no  property,"  at  any  time  before  the  judgment  against  the  en- 
dorser, will  sustain  the  suit.  This  is  not  warranted  by  the 
statute,  for  since  its  passage,  no  action  can  be  instituted  against 
the  endorser  of  a  note  not  payable  in  bank,  without  showing  a 
suit  against  the  maker  prosecuted  to  a  return  of  "  no  property;" 
or  without  showing  some  sufficient  excuse  for  the  omission  to 
sue. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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J.  A  garnishee  relates  to  the  present  time,  and  requires  the  garnishee  to  answer 
what  sum  he  is  then  indebted,  &,c.;  so  that  if  there  be  then  no  indebtedness, 
though  there  may  be  before  the  answer  is  made,  the  plaintiff  is  not  entitled  to 
judgment.  And  if  the  garnishee  is  indebted  in  a  sum  which  is  increased  after 
the  garnishment  issues  and  before  answer  iriade,  he  is  not  liable  to  a  judgment 
fgr  the  increased  sum,  but  for  only  such  as  was  due  when  process  issued. 

2.  When  a  debt  has  been  contracted  before  the  issuance  of  the  garnishment,  but 
does  not  fall  due  until  afterwards,  it  is  such  an  indebtedness  as  will  authorize  a 
judgment  against  the  garnishee,  with  a  stay  of  execution  until  it  matures. 

3.*  It  is  not  within  the  scope  of  the  powers  ordinarily  conferred  upon  the  cashier  of 
a  3ank,  to  appear  to,  and  defend  suits  against  the  corporation;  and  consequent, 
ly  he  cannot  answer  a  garnishment  which  has  been  sued  out  against  it.  Such 
an  answer  should  be  made  under  the  common  seal  of  the  Bank,  either  by  the 
express  authority  of  the  directors,  or  president,  who  thus  far,  is  the  executive 
officer  of  the  board. 

Writ  of  error  to  the  County  Court  of  Mobile. 

THE  defendant  in  error  having  recovered  a  judgment  against 
Rufus  Greene  in  the  County  Court  of  Mobile,  made  an  affida- 
vit in  usual  form,  of  the  impracticability  of  finding  property  out 
of  which  to  satisfy  the  same,  and  prayed  that  process  of  garnish- 
ment might  issue  to  the  plaintiffs  in  error,  and  to  John  B,  Nor- 
ris,  the  President,  andBillups  Gayle,  the  Cashier  of  the  corpora- 
tion. The  record  does  not  contain  the  copy  of  a  garnishment, 
but  immediately  after  the  affidavit,  are  the  following  entries: 

Upon  the  filing  of  which  (evidently  referring  to  the  affida- 
vit,) Billups  Gayle,  Cashier  of  the  Branch  of  the  Bank  of  the 
State  of  Alabama  at  Mobile  was  summoned  as  garnishee,  whose 
answer  was  made  in  ihe  following  words,  to  wit: 

"George  Poe  v.  Rufus  Greene — County  Court,  February 
Term,  1S40. 

The  Branch  of  the  Bank  of  the  State  of  Alabama  at  Mobile, 
by  Billups  Gayle,  cashier  of  said  bank,  in  answer  to  a  summon* 
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of  garnishment  appeared  in  open  court, and  bcingduly  sworn,  says 
that  Rufiis  (Ireene  is  largely  indebted  to  the  said  State  Bank  of 
which  he  is  an  officer,  employed  at  the  rate  of  one  hundred  and 
sixty-six  dollars  and  sixty-seven  cents  per  month;  that  on  the  day 
said  summons  was  served  on  garnishee,  the  salary  on  that  day  of 
the  said  Greene  amounted  to  one  hundred  and  sixty-one  dollars 
and  eleven  cents;  that  the  bank  has  since  paid  said  Greene  for  like 
services,  being  his  salary  for  themonths  of  December  and  January, 
and  one  da}'  of  November,  1839,  three  hundred  and  thirty-eight 
dollars  and  ninty  cents,  and  that  his  salary  for  the  month  of 
February  up  to  this  day  inclusive,  amounts  to  ninety-four  dollars 
and  fifty-two  cents.  The  bank,  at  the  expiration  of  each  month, 
pays  said  Rufus  Greene  his  salary  in  cash;  since  the  service  of 
this  garnishment  the  said  bank  has  paid  to  K.  Greene  his  salary 
as  it  fell  due  per  month. 

B.  GAYLE,  Cashier. 

"Mobile,  February  17,  1840.  Subscribed  and  sworn  to  be- 
fore me,  17lh  February,  1840.         WM.  TAYLOR,  Clerk." 

On  this  answer,  the  court  rendered  a  judgment  against  the 
plaintiffs  in  error,  not  only  for  the  sum  due  Greene,  at  the  service 
of  the  garnishment;  but  for  the  sum  paid  him,  and  the  balance 
of  his  salary  due  on  the  17th  February,  1840. 

In  the  record,  there  is  a  bill  of  exceptions,  on  which  the 
plaintiffs'  counsel  has  assigned  error;  but  as  the  points  presented 
by  it,  are  not  considered  by  the  court  in  its  opinion,  it  is  unne- 
cessary to  notice  it  with  more  particularity. 

No  counsel  appeared  for  the  plaintiff. 
J.  A.  Campbell,  for  the  defendant. 

COLLIER,  C.  J. — The  garnishment  relates  to  the  present 
time,  and  calls  upon  the  garnishee  to  state  what  he  is  then  in- 
debted, &c.  to  the  defendant  in  execution;  and  consequently,  if 
there  is  then  no  indebtedness,  &c.,  though  there  may  be  after- 
wards, the  plaintiff  is  not  entitled  to  judgment.  So,  if  there  be 
an  indebtedness  at  the  time  of  the  service  of  the  garnishment, 
which  is  increased  between  that  time  and  the  garnishee's  an- 
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swering,  ihe  judgment  in  favor  of  the  plaintiff  must  be  limited 
to  the  sum  due  when  the  sunimons  was  executed.  In  stating  the 
law  thus  generally,  we  do  not  intend  to  be  understood  as  decid- 
ing that  vthere  a  debt  is  contracted,  but  not  yet  matured,  that 
it  cannot  be  reached  by  garnishment:  the  law  is  certainly  other- 
wise. In  the  present  case,  only  so  much  of  the  debt  as  was  due 
■when  the  plaintiff  was  summoned,  had  been  contracted.  Beyond 
that  amount,  there  was  no  debitum  in prassend,  solvendum  in 
futuro. 

But  in  the  case  at  bar,  without  undertaking  to  inquire  wheth- 
er a  corporation  aggregate  is  subject  to  the  process  of  garnish- 
ment, we  are  satisfied  that  the  answer  on  which  the  court  acted, 
did  not  warrant  its  judgment.  It  is  not  within  the  scope  of  the 
powers  ordinarily  conferred  upon  the  cashier  of  a  Bank,  to  ap- 
pear and  defend  suit  against  the  corporation.  That  duty  per- 
tains to  those  to  whom  the  management  of  its  affairs  are  intrus- 
ted. The  plaintiff  in  error  being  a  mere  artificial  entity,  could 
not  answer  as  such  on  oath;  but  should  have  answered  under  its 
common  seal,  and  the  seal  should  appear  to  have  been  used 
either  by  the  express  authority  of  the  Directors,  or  should  actu- 
ally have  been  used  by  the  President  of  the  Bank,  who  thus  far 
is  the  executive  officer  of  the  Board. 

The  answer  of  the  cashier  then,  not  belonging  to  the  appropri- 
ate functions  of  his  ofiice,  should  not  have  been  regarded  by  the 
court  as  a  sufficient  basis  for  its  judgment. 

This  view  is  decisive  of  the  case,  and  we  decline  considering 
the  other  questions  raised  at  the  argument. 

The  judgment  is  reversed,  and  the  case  is  remanded. 
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Booker  v.  Lowry. 

1.  The  certificate  of  a  notary  in  his  protest,  that  he  had  given  notice  to  the  en- 
dorser  of  a  note,  of  its  non-payment,  by  depositing  a  letter,  containing  the  notice, 
in  the  post-office,  and  directed  to  him,  only  prima  facie  evidence  of  the  fact  of 
notice,  and  may  be  contradicted  by  other  evidence. 

Error  to  the  County  Court  of  Madison  county. 

ASSUMPSIT  on  a  promissory  note,  payable  and  negotiable 
at  the  Branch  Bank  at  Huntsville,  by  the  defendant  in  error  as 
endorsee,  against  the  plaintiff  in  error,  as  endorser. 

Plea  non-assumpsit f  and  judgment  for  plaintiff  below. 

By  a  bill  of  exceptions  taken  in  the  cause  on  the  trial  below, 
it  appears  that  the  plaintiff,  to  prove  notice  of  the  dishonor  of 
the  note  at  maturity,  read  in  evidence,  a  protest  for  non-pay- 
ment, and  certificate  of  notice  in  these  words:  *'  Notice  to  P.  N. 
Booker,  directed  to  New-Market,  Alabama,  and  deposited  in  the 
post-office,  at  Huntsville,' same  day;"  which  was  the  4th  day 
of  January,  1839,  and  the  last  day  of  grace.  The  Notary  Pub- 
lic was  also  introduced  by  the  plaintiff  below,  who  proved  that 
he  mailed  the  notice  to  the  defendant,  on  the 4th  January,  1839. 

On  cross  examination,  by  the  defendant  below,  the  notary 
identified,  as  the  notice  sent  by  him  to  the  plaintiff  in  error,  a 
paper  handed  to  him  by  the  defendant's  counsel,  which  was  ad- 
dressed to  the  plaintiff  in  error,  New-Market,  Ala.  and  was  post- 
marked Huntsville,  January  15th,  with  marks  across  the  figures, 
and  also  the  figure  5  below. 

The  defendant  then  offered  as  a  witness,  Daniel  B.  Turner, 
the  post-master  at  Huntsville,  and  offered  to  prove  by  him,  that 
the  post-mark  15th  January,  was  the  true  post-mark  of  his  oSice; 
and  that  it  was  the  invariable  practice  of  the  office,  to  post-mark 
all  letters  of  the  date  of  the  first  mail  leaving  Huntsville  for  the 
place  of  destination,  after  they  were  deposited  in  the  officej  and 
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that  the  mail,  during  the  month  of  January  last,  went  from  Hunts- 
ville  to  Nevv-Market  three  times  a  week.  To  the  introduction 
of  this  testimony,  the  plaintiff  below,  by  his  counsel  objected; 
and  the  objection  was  sustained  by  the  court;  to  which,  the 
plaintiff  excepted,  and  now  assign  for  error. 

McClitng,  for  the  plaintiff  in  error. 
Hopkins,  contra. 

ORMOND,  J. — The  determination  of  the  question  hefe  pre- 
sented, will  depend  on  the  fact,  whether  the  evidence  rejected 
by  the  court,  was  competent  testimony  in  the  cause:  the  weight 
it  was  entitled  to,  no  matter  how  small  ihat  might  be,  cannot  in- 
fluence the  consideration  of  the  court,  on  a  motion  to  reject  it. 

The  certificate  of  a  notary  having  been  produced,  reciting 
that  a  notice  of  the  dishonor  of  the  note,  had  been  placed  in  the 
post-office,  at  Huntsville,  directed  to  the  plaintiff  in  error,  and 
he  having  also  sworn  to  ihe  same  facts?,  the  plaintiff  in  error 
offered  to  prove,  by  the  posl-niaster,  facts,  the  tendency  of 
which  was  to  show,  that  the  notary  was  mistaken.  It  is  true, 
it  does  not  seem  to  us,  that  it  was  entitled  to  much  weight  against 
the  positive  proof  of  the  notary:  but  that  is  a  matter  which  can- 
not influence  our  judgment,  if  the  evidence  was  competent. 
That  it  was  competent  evidence,  is  very  clear,  unless  the  certifi- 
cate of  the  notary  cannot  be  contradicted.  This  Court  has  de- 
termined, in  the  case  of  Curry  v.  The  Bank  of  Mobile,  (8  Por- 
ter 360)  that  it  is  prima  facie  evidence  merely  of  the  fact  of 
notice.  It  is  then,  the  common  case  of  opposing  testimony, 
upon  which  the  jury  alone  can  determine,  as  they  are  the  ex- 
clusive judges  of  the  weight  of  evidence,  and  of  the  credibility 
of  witnesses. 

Let  the  judgment  be  reversed,  and  the  cause  he  remanded  for 
further  proGeedings. 
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Edmonds  v.  Edmonds. 

1.  Pleas  of  performance  and  payment  are  affirmative  pleas  and  the  onus  of  proof 
lies  on  the  defendant. 

2.  When  a  judgment  rendered  on  a  demurrer  to  evidence,  special  verdict  or  case 
agreed  is  reversed,  the  proper  practice  is  to  remand,  in  order  that  the  primary  tribu- 
nal may  in  the  exercise  of  its  discretion,  award  a  new  trial  or  place  the  parties  in 
such  condition  as  will  advance  the  justice  of  the  case. 

Writ  of  error  to  the  Circuit  Court  of  Tuscaloosa  county. 

Action  of  debt  on  a  forthcoming  bond  executed  in  Virginia 
and  conditioned  for  the  delivery  of  certain  slaves  to  the  sheriff 
of  Brunswick  county,  on  a  day  and  place  named  in  the  condi- 
tion. The  defendant  pleaded  performance  of  the  condition  and 
payment,  on  which  issue  was  joined.  At  the  trial,  the  plaintiff 
gave  the  bond  described  in  the  declaration  in  evidence  and  rest- 
ed his  case.  The  defendant  demurred  to  the  evidence,  and  the 
courl  on  the  demurrer  rendered  judgment  in  his  favor.  This 
judgment  is  assigned  as  error. 

VV.  Cochran  for  the  plaintiff  in  error,  argued  that  the  plaintiff 
was  entitled  to  judgment  on  showing  the  bond  in  evidence;  that 
proof  of  its  discharge^  whether  by  performance  of  its  condition 
or  by  payment,  must  come  from  the  defendant.  1  Starkie  on 
Ev.  376,  .37S.  2  Saund  P.  &  E.  629.  Norris'  Peak,  442.  Bry- 
ant v.  Sampson.     3  Slew.  340.     2  Starkie  on  Ev.  429. 

Phelan,  contra. 

GOLDTHVVAITE,  J.— 1.  There  is  nothing  in  this  case  to 
call  for  an  exception  to  the  rule  that  the  proof  of  the  issue  lies 
with  him  who  lias  the  affirmative.  The  act  to  be  performed  to 
discharge  the  condition  of  this  bond,  was  the  delivery  of  the 
slaves  to  the  sheriff,  at  a  certain  time  and  placej  if  this  was  per- 
51 
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formeil,  the  knowledge  of  it  is  certainly  with  the  defendant,  and 
he  is  bound  to  establish  it  as  he  would  any  other  matter  in  dis- 
charge of  the  bond.  The  same  may  be  said  with  respect  to 
payment.  In  neither  case  is  it  incumbent  on  the  plainiiffto  es- 
tablish a  negative.  This  conclusion  requires  that  the  judgment 
of  the  circuit  court  should  be  reversed. 

2.S  Much  difficulty  has  hitherto  been  felt  in  cases  of  demurrers 
to  evidence,  special  verdicts  and  other  cases  of  analagous  char- 
acter, as  to  the  judgment  which  should  be  given  after  reversal.  It 
is  evident,  that  in  rendering  final  judgment  in  all  cases,  injus- 
tice might  be  done  in  some,  as  the  party  has  no  opportunity  in 
this  court  to  apply  for  a  new  trial,  to  withdraw  his  demurrer  or 
in  any  manner  to  change  the  aspect  of  the  case.  This  could  be 
clone  in  the  circuit  court,  or  other  primary  tribunal,  on  a  sufficient 
showing,  and  we  entertain  no  doubt  of  the  capacity  of  the  pri- 
mary tribunal  to  do  so  after  a  reversal,  if  the  case  is  remanded. 
It  must  be  known  to  all  who  are  much  in  practice,  that  cases  are 
frequently  placed  in  this  condition  to  save  time,  and  frequently 
because  it  is  understood  how  the  decision  must  be,  from  other 
cases  presenting  the  same  question  having  been  decided  by  the 
same  court.  It  is  also  well  known,  that  the  aspect  of  the  case 
could  be  often  entirely  changed  by  the  successful  party  in  the 
primary  court;  but  this  cannot  be  done,  if  the  judgment  after 
reversal,  must  be  rendered  on  the  demurrer,  &c.  This  difficulty 
was  reverted  to  in  the  case  of  Lea  &  Langdon  (S  Porter,  119) 
and  much  felt  in  that  of  Wragg  et  al,  v.  the  Bank  of  Mobile 
(Supra.)  We  take  the  first  occasion  of  a  full  court,  on  a  case  of  this 
description,  to  announce  that  whenever  a  reversal  is  had  in  a  case 
thus  presented,  it  will  be  remanded  as  a  matter  of  course,  in 
order  that  the  primary  tribunal  may  be  enabled  to  ascertain  if 
sufficient  cause  exists  to  withhold  the  judgment  on  the  demurrer, 
&c. ,  and  permit  the  parlies  to  alter  the  aspect  of  the  case  so  as 
to  further  the  substantial  justice  of  the  case. 

Let  the  judgment  be  reversed  and  the  case  remanded. 
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GooDTiTLE  ex  deni  of  Pollard's  heirs  v.  Kibbe. 

1,  A  certificate  from  the  clerk  of  the  Supreme  Court  of  the  United  States,  stating 
that  a  judgment  of  this  court  had  been  there  reversed,  and  thence  remanded, 
that  such  further  proceedings  might  be  had  therein,  in  conformity  to  the  judgment 
and  decree  of  that  court,  "as  according  to  right  and  justice,  and  the  constitution 
and  laws  of  the  United  States  ought  to  be  had;"  does  not  inhibit  this  court  from 
looking  into  the  record  and  deciding  the  case,  upon  some  point  which  did  not 
arise  in  judgment  before  the  Supreme  Court  of  the  United  States.  The  decision 
of  that  court  being  conclusive,  only  as  to  points  there  adjudged. 

On  certificate  from  the  Clerk  of  the  Supreme  Court  of  the 
United  States. 

Salle,  for  the  plaintiff. 

Stewart  &  J.  A.  Campbell,  for  the  defendant. 

COLLIER,  C.  J. — At  the  term  of  this  court  commencing  its 
session  in  June,  1839,  the  judgment  rendered  by  the  circuit  court 
of  Baldwin  in  this  case  was  affirmed.  From  the  judgment  of 
this  court  a  writ  of  error  was  prosecuted  to  the  Supreme  Court 
of  the  United  States,  which  court  reversed  the  judgment  of  this, 
and  remanded  the  cause,  in  order  that  such  execution  and  further 
proceedings  might  be  had  therein,  in  conformity  to  the  judgment 
and  decree  of  that  court,  *'  as  according  to  right  and  justice,  and 
the  constitution  and  laws  of  the  United  States  ought  to  be  had." 

On  this  direction  contained  in  the  certificate  from  the  Supreme 
Court  of  the  U.  S.,  the  counsel  of  the  plaintiffs  in  error,  has  sug- 
gested that  the  judgment  of  the  circuit  court  should  be  reversed 
and  the  cause  thence  remanded,  that  it  may  be  tried  again.  This 
is  resisted  by  the  defendant's  counsel,  on  the  ground  that  the  bill 
of  exceptions  clearly  shows,  that  the  property  in  controversy 
was  situated  between  high  and  low  water  mark,  at  the  time  this 
State  was  admitted  into  the  union,  and  for  several  years  thereaf- 
ter, and  consequently  did  not  pass  to  the  plaintiff's  by  virtue  of 
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the  act  of  Congress  of  the  26th  of  May,  1824,  entitled  "  an  act 
granting  certain  lots  of  ground  to  the  corporation  of  the  city  of 
Mobile,  and  to  certain  individuals  of  said  city,"  on  the  construc- 
tion of  which  the  Supreme  Court  of  the  United  States  founded 
its  judgment. 

The  evidence  set  out  in  the  bill  of  exceptions  shows  such  to 
have  been  the  location  of  the  property  sought  to  be  recovered  by 
the  plaintiffs';  yet,  no  question  was  made  in  the  circuit  court, 
as  to  the  right  of  Congress  to  grant  the  shore  of  the  navigable 
waters  within  the  States,  but  the  charge  of  the  court  excepted  to, 
relates  alone  to  the  construction  of  the  act.  The  record  then 
presents  no  other  question  than  those  decided  by  the  Supreme 
Court  of  the  United  States. 

While  we  are  contented  to  yield  to  the  mandate  of  that  court 
all  due  obedience,  we  take  leave  most  respectfully  to  protest 
against  the  manner  in  which  the  cause  was  there  disposed  of. 
The  jurisdiction,  which  long  continued  exercise  and  acquiescence, 
(if  not  the  constitution)  have  accorded  to  the  Supreme  Court  of 
the  United  States,  over  certain  judgments  of  the  highest  court  of 
aState,  is  confessedly  ofgreat  delicacy,  and  should  be  exercised  in 
all  cases  in  such  a  manner,  (if  practicable)  as  to  give  satisfaction 
to  the  public,  and  command  for  its  judgments  the  force  of  authc- 
lity  in  analagous  cases.  Such  results,  we  conceive,  cannot  fol- 
low its  judgment  in  the  case  before  us.  The  Supreme  Court  of 
the  United  States  is  composed  of  a  Chief  Justice  and  eight  As- 
sociate Justices,  the  opinion  of  each  of  whom  is  entitled  to 
equal  weight  in  determining  upon  the  judgment  of  the  court. 
This  cause  was  decided  by  but  seven  of  the  dissociate  Justices, 
four  of  whom  were  for  a  reversal,  and  three  for  an  affirmance  of 
the  judgment  of  this  court;  while  neither  the  Chief  Justice  nor 
Mr.  Justice  McKinley  were  present  at  the  argument,  or  partici- 
pated in  the  decision.  %^ndfurtheri  but  two  of  the  justices  con- 
curred in  the  opinion  which  professes  to  have  been  delivered  as 
that  of  the  court;  while  the  other  two  delivered  separate  opinions, 
assenting  to  a  judgment  of  reversal  upon  different  grounds,  and 
for  reasons  entirely  dissimilar.  As  it  was  presumable  that  valu- 
ble  rights  depended  upon  the  interpretation  of  the  act  of  Con- 
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gress  which  the  court  was  required  to  construe,  it  seems  to  us 
that  the  cause  should  have  been  continued  for  further  argument 
and  a  full  court.  In  our  opinion  such  a  course  would  have  been 
more  consonant  to  the  proper  administration  of  justice,  and  cer- 
tainly more  respectful  to  a  co-ordinate  branch  of  the  government 
of  a  State. 

That  the  Justices  of  the  Supreme  Court  of  the  United  States 
who  were  favorable  to  a  judgment  of  reversal,  intended  to  treat 
otherwise  than  with  the  most  perfect  respect,  the  opinion  of  this 
court,  we  do  not  pretend  to  believe;  and  what  we  have  said  has 
been  dictated  solely  by  a  sense  of  what  is  due  to  our  official 
station. 

If  the  location  of  the  premises  be  as  the  evidence  recited  in 
the  bill  of  exceptions  would  authorize  us  to  conclude,  the  dis- 
position now  made  of  this  case,  can  only  be  important  to  the  de- 
fendant, so  far  as  the  costs  of  this  court  are  concerned.  The 
judgment  of  the  Supreme  Court  of  the  United  States,  can  only 
be  conclusive  as  to  the  particular  points  there  adjudged,  and  it 
will  be  competent  for  the  defendant  to  show  that  the  act  of  Con- 
gress is  inoperative  as  it  respects  the  property  in  controversy. 
[The  Mayor  &  Aldermen  of  Mobile  v.  Eslava,  9  Porter's  Rep. 
577.] 

We  have  only  to  add  that  the  judgment  of  the  circuit  court  of 
Baldwin  is  reversed,  and  the  case  remanded. 

GOLDTHWAITE,  J. — Having  been  concerned  as  counsel, 
did  not  sit  in  this  cause. 
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TuE  Trustees  of  the  University  of  Alabama  v.  Keller^ 
Executrix,  &c. 

1.  Money  voluntarily  paid  under  ignorance  of  the  law,  cannot  be  recovered  back 
in  an  action  for  money  had  and  received. 

2.  A  judgment  until  reversed,  is  as  between  the  parties  to  it,  and  upon  the  matters 
determined  as  a  plea,  or  bar,  or  as  evidence  conclusive. 

Error  to  the  circuit  court  of  Tuskaloosa  county. 

THIS  was  an  action  of  assumpsit  brought  in  the  court  below, 
by  the  testator  ot  the  defendant  in  error,  to  recover  back  a  sum 
of  money  paid  under  the  following  circumstance?: 

The  testator  of  the  defendant  in  error  was  a  purchaser  from  the 
University  of  certain  landsunder  theactoftheLegislatureof  1822; 
and  on  the  1st  Monday  of  September,  1828,  confessed  a  judgment 
in  favor  of  the  University  for  one  hundred  and  ninety-eight  and 
fifteen  hundredths  dollars.  On  the  15th  February,  1830, 
the  plaintiffs  in  error,  recovered  two  judgments  against  the  tes- 
tator of  the  defendant  by  suit  commenced  in  the  ordinary  mode, 
one  for  ninety  one  dollars,  and  the  other  for  one  hundred  and 
twelve  and  twenty-sixth  hundredths  dollars.  These  facts  ap- 
pear by  transcripts  ot  the  records  of  the  judgments. 

On  the  2d  day  of  August  in  the  year  1830,  the  defendant's 
testator  executed  to  the  plaintiffs  in  error,  a  deed  of  trust  by 
which  he  conveyed  in  trust  certain  property  as  collateral  security 
for  the  payment  in  eight  annual  instalments  of  the  judgments 
above  recited,  and  one  other  for  four  hundred  ;and  five  and 
ninety-one  hundredths  dollars,  obtained  by  the  University 
on  the  15th  August,  1827,  and  six  bonds  which  are  recited  in  the 
deed  for  the  purchase  of  University  lands,  made  by  defendant's 
testator  to  the  plaintiffs  in  error,  on  which  judgments  had  not 
been  obtained.     The  deed  recites  that  this  was  an  indulgence 


JUXE  TERM,  1840.  407 


The  Trustees  of  the  University  of  Alabama  v.  Keller,  Executrix,  &c. 


granted  by  the  University  at  the  instnnce  of  the  defendants  tes- 
tators; that  upon  the  faihire  of  the  defendants  testator  to  paj' 
either  of  the  instalments,  that  executions  might  issue  on  the 
judgments  aforesaid;  and  securing  to  the  defendants  testator  the 
right  to  convert  the  purchase  into  a  lease,  on  the  payment  of  one 
half  the  purchase  money  and  the  interest  due  thereon  according 
to  the  provisions  of  the  law  under  which  the  purchase  was  made. 

The  original  purchase  from  the  University  was  in  1S23,  and 
the  testator  of  the  defendant  in  error  retained  possession  of  the 
lands  until  1S34,  when  he  re-entered  under  the  provisions  of  the 
act  of  1S34.  The  money  sought  to  be  recovered  in  this  action, 
wes  paid  in  discharge  of  the  judgments  recited  iu  the  deed  of 
trust. 

Upon  this  testimony  the  defendants  in  the  court  below  by 
their  counsel,  moved  the  court  (o  instruct  the  jury. 

1.  That  if  the  jury  believed  the  plaintiflTdid  not  pay  the  bonds 
given  for  the  lands,  within  three  months  after  the  same  became 
due  and  payable,  but  paid  tee  money  subsequently,  with  a  full 
knowledge  of  the  facts,  then  plaintiffs  could  not  recover  the 
amount  back. 

2.  That  if  the  jury  believe  the  money  sought  to  be  recovered 
in  this  action  was  paid  under  coercion  of  the  judgments  intro- 
duced in  testimony  then  the  plaintiffs  could  not  recover. 

3.  That  if  they  believed  the  trustees  of  the  University,  did 
not  commence  suit  on  the  aforesaid  bond,  within  three  months 
after  they  became  due,  and  the  plaintiffs  testator  did  not  set  up  the 
forfeitture  of  the  contract,  as  a  defence  to  the  suits  on  the  bonds, 
or  otherwise,  show  his  intention  to  abandon  the  contract,  then 
the  contract  of  purchase  continued,  and  the  plaintiff  could  not  re- 
cover back  the  amount  of  money  which  he  had  paid. 

4.  That  if  the  jury  believed  the  deed  of  trust  was  given  to 
satisfy  the  judgments  before  mentioned,  and  the  money  was  paid 
under  that  deed  of  trust,  then  the  plaintiff  could  not  recover  back 
the  money  thus  paid. 

5.  That  the  act  of  1834  authorizing  a  re-sale  of  the  University 
land,  which  had  been  forfeited  could  have  no  influence,  in  deter- 
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mining  the  right  of  the  plaintilB'lo  recover  in  this  action.  These 
instructions  the  court  refused,  and  the  defendant  excepted. 

The  matters  of  law  arising  out  of  the  bill  of  exceptions, 
are  now  assigned  for  error. 

Mr.  Campbell  for  plaintiff  in  error,  cited  17th  Massachusetts 
Rep.  394;  10th  Sergeant  &  Lowber,  79;  23d  English  Common 
Law  Rep.  407;  7th  Greenleaf 's  Rep.  44;  7th  Term  Rep.  269;  1 
Esp.  Rep.  279;  3d  Bosanquet  &  Puller,  520. 

Mr.  Peck,  contra,  cited  1st  Story's  Equity  135,  and  the 
cases  there  cited;  3d  Peere  Williams,  316;  1st  Sim.  &  Slewt.  555; 
1  Term  Rep.  2S5. 

ORMOND,  J Tlie  right  to  recover  in  this  case  is  resisted 

by  the  plaintiff  in  error,  on  the  ground  that  money  paid  in  pur- 
suance to,  or  in  virtue  of  legal  process,  cannot  be  recovered 
back,  so  long  as  the  proceeding  under  which  it  was  paid,  re- 
main in  force. 

No  principle  of  law  is  better  settled,  than  that  a  judgment 
until  reversed,  is  between  the  parties  to  it,  and  upon  the  matter 
determined,  as  a  plea  or  bar  or  as  evidence,  conclusive.  This 
is  necessary'  to  the  repose  of  society;  there  must  be  an  end  to 
litigation,  and  it  is  not  easy  to  conceive  the  beneficial  results 
which  flow  from  it,  or  the  injury  which  arise  from  its  relaxation. 

In  a  proper  case  for  the  application,  courts  of  justice  will  not 
permit  the  rule  to  be  called  in  question  by  any  supposed  hard- 
ship, which  can  exist  in  any  particular  case;  but  inflexibly 
adhere  to  it.  In  the  case  of  Moses  v.  Macfarlan,  Burrow's  Rep. 
1005,  Lord  Mansfield  permitted  it  to  be  questioned;  but  his 
example  has  not  been  followed,  and  that  case  has  been  repeated- 
ly overruled,  and  never  considered  as  law. 

The  rule  has  been  carried  much  farther,  than  here  stated.  In 
a  very  recent  case,  it  was  held  by  the  court  of  common  pleas, 
that  where  money  was  paid  after  legal  process  sued  out  recover 
it,  the  part>,  knowing  for  what  cause  the  action  was  brought, 
and  there  being  no  fraud,  it  could  not  be  recovered  back,  (see 
Hamlet  and  others  v.  Richardson,  9   Bingham,   644;  and  also, 
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Loring  V.  Mansfield,  17  Mass  Rep.  394;  Morion  v.  Chandler, 
7  (Jreenleaf  44;  Marriott  v.  Hampton,  7  Term,  267;  Brown  v. 
McKinally,  1  Espinasse  279.)  The  same  doctrine  was  held  by 
this  court  in  the  case  of  Jones  v.  Watkins,  1  Stewart  Rep.  SO, 
and  indeed  if  any  principle  can  be  considered  as  the  settled  law 
of  this  court,  not  open  to  question,  cavil,  or  doubt,  it  must  be 
this. 

These  positions  are  not  directly  assailed,  and  indeed  are  ad- 
milted  to  be  true;  but  it  is  insisted  by  the  learned  counsel  for 
the  defendants  in  error,  that  money  paid  by  compulsion  of  legal 
process,  may  under  peculiar  circumstances  be  recovered  back; 
as  where  ignorance  of  lavv  is  combined  with  other  circumstances 
which  made  it  inequitable  that  the  party  thus  recovering  the 
money,  should  be  allowed  to  retain  it:  and  to  support  his  posi- 
tion, he  relies  on  the  cases  collated  by  Mr.  Justice  Story  in  his 
commentaries,  1  vol.  129  to  153. 

It  is  certainly  true,  as  stated  by  that  distinguished  jurist,  that 
some  of  the  old  decisions  of  the  English  Chancellors,  cannot  be 
satisfactorily  reconciled  with  the  maxim  that  ignorance  of  law 
will  not  excuse;  but  we  do  not  understand  that  he  doubts  what 
the  law  really  is  at  the  present  day,  both  in  England  and  the 
United  States.  He  thus  sums  up  the  authorities  on  this  point,  at 
page  151. 

♦'  We  have  thus  gone  over  the  principal  cases,  which  are  sup- 
posed to  contain  contradiction  to,  or  exceptions  to  the  general 
rule,  that  ignorance  of  the  law,  with  a  full  knowledge  of  the 
facts,  furnishes  no  ground  to  rescind  agreemenls,  or  to  set  aside 
solemn  acts  of  the  parties.  Without  undertaking  to  assert  that 
there  are  none  of  those  cases  which  are  inconsistent  with  the 
rule,  it  may  be  affirmed,  that  the  real  exceptions  to  it  are  few, 
and  generally  stand  upon  some  very  urgent  pressure  of  circum- 
stances. The  rule  prevails  in  England,  in  all  cases  of  comprom- 
ises of  doubtful,  and  perhaps  doubted  rights;  and  especially,  ia 
all  cases  of  family  arrangements.  It  is  relaxed,  in  cases  where 
there  is  a  total  ignorance  of  title,  founded  in   the  mistake  of  a 

plain,  and  settled  principle  of  law;  and  in  cases  of  imposition, 
52 
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misrepresentation,  undue  influence,  misplaced  confidence,  and 
surprise.  In  Aiierica  the  general  rule  has  been  recognized,  as 
founded  in  sound  wisdom  and  policy,  and  fit  to  be  upheld  with 
a  steady  confidence.  And  hitherto  the  exceptions  to  it  (if  any) 
will  be  found,  not  to  rest  upon  the  mere  foundation  of  a  naked 
mistake  of  law,  however  plain  and  settled  the  principle  may  be; 
nor  upon  mere  ignorance  of  title,  founded  on  such  mistake. 

♦'  It  is  matter  of  regret,  that  in  the  present  state  of  the  law,  it  is 
not  practicable  to  present  in  any  more  definite  form,  the  doc- 
trine respecting  mistakes  of  law;  or  to  clear  the  subject  from  the 
obscurities  and  uncertainties  which  still  surround  it.     It  may, 
however,  be  added,  that  where  a  judgment  is  fairly  obtained  at 
law,  upon  a  contract,  and  afterwards  upon  moresolemn  consider- 
ation of  the  subject,  the  point  of  law  upon  which  the  cause  was 
adjudged,  is  otherwise  decided,  no  relief  will  be  granted  in  equi- 
ty against  the  judgment,  upon  the  ground  of  mistake  of  the  law; 
for  that  would  be  to  open  perpetual  sources  of  litigation."     [See 
also  Hunt  V.  Rousmaniere,  1   Peter's  1;  Shotwell  v.  Murray, 
1  Johnson's  Ch.  512;  Lyon  v.  Richmond,  2  Johnson's  Cli.    51; 
Lewis  V.  Barker,  6  Johnson's  Ch.  16S]  in  which  all  the  cases 
are  collated,  and  the  rule  laid  down  with  great  clearness.     So 
also,  in  this  court,  in  the  case  already  referred  to  in   1   Stewart, 
this  court  held,  that  money  paid  under  ignorance  of  law  could 
not  be  recovered  back.     The  question  in  that  case  was  presented 
under  most  imposing  circumstances,  and  well  calculated,   if  any 
thing  could  have  that  effect,  to  induce  a  departure  from  the  rule; 
as  many  families  had  been  reduced  from  wealth  to  indigence,  by 
the  misapprehension  entertained    by  the  whole  community,  of 
the  true  construction  of  the  law,  authorizing  any  amount  of  in- 
terest to  be  received,  which  the  parties  stipulated  for  in  writing. 
We  have  considered  the  operation  of  the  rule  in  courts  of  equi- 
ty; at  law  there  has  been  but  little  doubt,  if  any,  entertained  on 
the  subject.     In  Bilbie  v.  Lunl^,   2  East,   469,  Lord  Ellenbo- 
rough  held,  that  money  paid  by  one,  with  full  knowledge  of  the 
circumstances,  or  having  the  means  of  knowledge,  could  not  be 
recovered  back,  because  such  payment  had  been  made  in  ignor- 
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ance  of  the  law,  and  asked  the  counsel  if  any  case  could  be  found 
to  the  contrary,  to  which  no  answer  was  given. 

As  the  money  sought  to  be  recovered  back  in  this  case,  was 
paid  on  judgments  confessed,  or  regularly  obtained  with  knowl- 
edge of  the  facts,  but  ignorant  of  the  law,  as  afterwards  settled 
by  this  court,  in  the  case  of  the  Trustees  of  the  University  v. 
Winston,  5  Stewart  &  Porter  17,  it  is  fully  established  by  all  the 
cases  cited,  and  by  the  result  of  the  English  and  American  au- 
thorities as  collected  by  Judge  Stor)',  that  the  money  could  not 
be  recovered  back,  even  in  a  court  of  equity.  It  would  not  be 
necessary  to  add  any  thing  further,  but  as  the  learned  counsel 
for  the  defendants  in  error,  inveighed  in  strong  terms,  against 
the  Trustees  of  the  University,  for  retaining  the  money  thus  paid, 
it  is  but  shere  justice  to  them,  as  the  agents  of  the  public,  to  state 
the  case  correctly. 

The  defendant  in  error  became  one  of  the  purchasers  of  a 
portion  of  the  University  lands  in  1823,  on  the  terms  prescribed 
by  law.  One  fourth  part  paid  down,  one  eighth  part  in  one 
year  thereafter,  and  one  eighth  part  in  two  years,  with  interest  at 
six  per  cent,  per  annum,  and  the  residue  of  the  purchase  money, 
in  eight  years  from  the  sale  with  like  interest;  with  the  privilege, 
at  the  expiration  of  the  term  of  credit,  and  the  payment  of  one 
half  the  purchase  money,  to  convert  the  sale  into  a  perpetual  lease, 
paying  interest  for  ever  on  the  sum  paid.  There  was  also  a 
clause,  that  in  the  event  the  money  was  not  punctually  paid, 
the  land  should  be  forfeited,  unless  the  Trustees,  within  three 
months  thereafter,  commenced  suit;  in  which  event,  the  forfei- 
ture was  suspended,  until  a  return  of  nulla  bona,  or  non  est  in- 
ventus. 

After  a  forfeiture  had  accrued  by  the  terms  of  the  law,  the 
defendant  in  error,  still  retaining  possession  of  the  land,  the 
Trustees  commenced  suits  and  obtained  the  judgments,  the  pro- 
ceeds of  which  are  now  sought  to  be  recovered  back.  This  court 
having  in  June,  1833,  at  the  instance  of  one  of  the  purchasers, 
determined,  that  after  a  forfeiture  had  accrued  under  the  law,  it 
could  not  be  waived  by  the,  consent  of  either,  or  both  parties, — 
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the  legislature,  in  January,  1834,  passed  ah  ad,  the  title  of  whieh 
is,  *<  for  the  relief  of  the  purchasers  of  the  University  lands," 

The  act  appoints  commissioners  to  value  the  lands  thus  for- 
feited, and  which  were  still  in  the  possession  of  the  original  pur- 
chasers, and  gives  them  the  right  of  pre-emption  in  the  purchase 
of  the  land  at  their  valuation;  by  paying  one  fourth  part  of  the 
purchase  money  down,  and  the  residue  in  one,  two,  and  three 
years;  and  in  assessing  the  value  of  the  lands,  the  commissioners 
were  required  not  to  take  into  consideration  the  value  of  the 
improvements.  The  act,  in  addition  thereto,  gave  to  the  pur- 
chasers, the  benefit  of  the  original  contract,  so  far  as  to  enable 
them  to  take  a  perpetual  lease  if  they  desired. 

We  need  not  recur  to  our  knowledge  of  the  history  of  this 
law  for  the  fact,  that  it  was  passed  at  the  earnest  entreaty  of  the 
purchasers  of  the  University  lands.  Every  line  from  the  title 
to  the  last  word,  shows  that  the  State  acted  with  the  utmost  lib- 
erality; whilst  the  commissioners  were  forbidden  to  permit  the 
improvements  made  on  the  land  to  enhance  its  value,  full  scope 
was  given  for  diminishing  the  price  down  to  the  minimum  fix- 
ed by  law,  by  the  injury  done  to  the  land  by  cultivation  for 
more  than  ten  years,  and  by  the  destruction  of  the  forest.  Yet 
it  is  this  act,  passed  at  the  instance  of  the  original  purchasers 
and  by  virtue  of  which  the  testator  of  the  defendants  in  error  re- 
purchased the  land,  that  is  now  relied  on  as  authorizing  this  re- 
covery, on  the  ground,  that  as  by  the  act  the  Legislature  recog- 
nized and  afl&rmed  the  forfeiture,  it  was  a  species  of  robbery  to 
retain  the  money  paid  after  such  forfeiture  had  accrued. 

If  instead  of  the  case  being  presented  as  it  now  is,  of  money 
voluntarily  paid  on  judgments,  which  by  lapse  of  time  are 
irreversible,  and  as  to  those  which  were  confessed  could  never 
have  been  reversed,  there  was  no  legal  obstacle  in  the  way  to  a 
recovery,  and  the  question  was  simply  whether  in  equity  and 
good  conscience  this  money  could  be  retained,  there  could  be  no 
doubt  of  the  result.  The  possession  of  the  lands  of  the  Univer- 
sity for  eight  years  after  the  forfeiture,  the  deterioration  of  the 
soil  and  waste  of  the  timber,  for  which  the  trustees  could  main- 
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tain  no  action,  or  at  least  instituted  none  and  asserted  no  claim,' 
would  have  justified  ihem  in  Joro  conscienlias,  in  retaining  the 
small  amount  paid  after  the  forfeiture,  which  was  indeed  no  com- 
pensation for  the  injury,  and  was  both  paid  and  received  in  ig- 
norance of  the  law  as  afterwards  settled.  It  might  be  added,  that 
this  ignorance  of  the  law  operated  much  more  to  the  prejudice 
of  the  University  than  of  the  purchasers  of  the  lands,  and  that 
the  former  was  always  willing  to  comply  with  the  original  con- 
tract, whilst  the  latter  insisted  on  the  forfeiture  created  by  the 
statute. 

It  results  from  what  has  been  stated,  that  the  defendant  in  er- 
ror cannot  maintain  this  action,  and  the  court  erred  in  not  in- 
structing the  jury  to  that  effect,  on  the  motion  of  the  counsel  lor 
the  defendants  below. 

Let  the  judgment  be  reversed  and  the  cause  be  remanded,  for 
further  proceedings. 


Bell  v.  Horton. 

1,  The  defendant  cannot  set-off  to  the  [plantiff's  action  a  demand  which  he   fa 
not  entitled  to  sue  on,  in  his  own  name, 

Writ  of  error  to  the  County  Court  of  Madison  county. 

Bell  sued  Horton  as  the  maker  of  a  note  payable  to  W.  H. 
Jones,  and  endorsed  by  him  to  Bell.  The  defendant  pleaded 
payment  and  a  set-off,  and  gave  in  evidence  a  note  made  by 
Benjamin  Cayle,  TV.  H.  Jones  and  W.  H.  Clifton,  payable  to 
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Otey  &  Horton,  or  order:  also  two  single  bills  made  by  W. 
H.  Jones,  payable  to  Friley  Jones,  executor  of  W.  Jones,  or 
order:  Neither  of  these  instruments  were  endorsed,  but  it  was  in 
evidence  that  the  note  paj'able  to  Otey  &  Horton,  was,  and  had 
been  the  property  of,  and  in  the  possession  of  the  defendant,  be- 
fore the  assignment  of  the  note  sued  on.  Evidence  was  also 
given,  tending  to  show  that  the  bills  single,  were  likewise  in  his 
possession,  when  this  suit  was  commenced.  The  County  Court 
instructed  the  jury  that  if  they  believed  the  note  and  bills  single 
were  the  property  of  the  defendant,  before  notice  was  given  to 
him  of  the  assignment  of  the  note  sued  on,  they  constituted  a 
legal  set-off  to  the  action. 

A  verdict  was  found  for  the  defendant,  and  the  plaintiff  hav- 
ing excepted  to  the  charge  of  the  County  Court,  assigns  the  same 
as  error. 

Hopkins,  for  the  plaintiff  in  error,  [argued,  that  the  legal 
title  to  the  demand  offered  as  a  set-off,  was  in  the  respective 
payees:  therefore,  the  defence  ought  not  to  have  been  allowed, 
not  being  within  the  statute.  He  cited  Franch  v.  Garner,  et  al. 
(7  Porter  549.)  (Aikin's  Dig.  281.) 

McClung,  contra. 

GOLDTHWAITE,  J.— If  suit  had  been  instituted  by  Hor- 
ton, in  his  own  name,  to  recover  from  Jones  the  several  de- 
mands ofiered  as  a  set  off,  it  would  have  been  necessary  to  show 
that  they  had  been  endorsed  by  the  respective  payees;  or  that 
having  been  transferred  to  Horton,  a  promise  had  afterwards 
been  made  by  Jones,  to  pay  him  the  several  amounts.  The 
same  requisites  seem  to  be  necessary  to  constitute  them  a  set-off 
under  the  statute.  French  v  Garner,  (7  Porter  549:)  Kennedy 
V.  Manship,  (Supra)  Crawford  v.  the  executors  of  Simonton 
(7  Porter  110.) 

In  the  case  of  Stocking  v.  Toulmin,  (3  S.  &  P.  35,)  it  was  held 
that  a  demand  against  an  intermediate  endorser  of  the  note  sued 
on,  was  not  within  the  statutes  of  set-off. 
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These  decisions  do  not  permit  us  to  consider  the  question  as 
open;  and  however  just  it  may  seem,  that  a  set-off,  like  the  one 
offered  in  the  present  case,  should  be  allowed,  it  is  clear  that  it 
cannot  be  done  under  the  statute,  without  introducing  a  con- 
struction adverse  to  the  principle  decided  in  Slocking  v.  Toul- 
aiin,  and  would  be  equivalent  to  legislation. 

The  judgment  is  reversed  and  the  cause  remanded. 


Minge  v.  Smith. 

1.  The  vendor  of  several  parcels  of  Jand  executed  a  bond,  conditioned  to  make  title 
to  the  vendee:  in  the  condition  the  land  is  described  by  division  and  subdivision, 
according  to  the  Government  surveys,  after  which  there  was  the  following  clause, 
viz:  The  whole  of  the  within  described  lands,  contain  in  all  twelve  hundred  and 
sixty-eight  and  seventy-one  hundredths  acres" — Held,  that  these  words  cannot  be 
regarded  as  descriptive  of  the  land,  but  that  they  constitute  a  covenant  as  to 
quantity. 

2.  Where  a  sale  of  lands  is  made  according  to  the  Government  surveys,  and  these 
are  taken  as  the  standard  of  quantity,  both  the  seller  and  the  purchaser  must  stand 
by  their  bargain,  and  neither  can  be  allowed  to  claim  for  loss  or  gain. 

3.  If  a  contract  for  the  sale  of  lands  is  tainted  with  fraud,  as  if  either  party  has  mis- 
represented,  or  made  a  fraudulent  concealment  as  to  quantity,  the  law  will  afford 
redress  to  the  party  aggrieved. 

THE  defendant  in  error  brought  an  action  of  debt  against  the 
plaintiff,  in  the  Circuit  Court  of  Marengo,  on  a  bill  single,  dated 
the  4th  June,  1835,  for  the  payment  of  twelve  thousand  three 
hundred  and  five  dollars,  on  the  first  day  of  January,  one  thou- 
sand eight  hundred  and  thirty-eight.  Five  several  pleas  were 
interposed  in  the  Circuit  Court,  which  need  not  be  particularly 
noticed,  as  both  the  questions  brought  to  the  view  of  this  Court, 
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arise  upon  the  demurrer  to  the  third  plea.     In  the  demurrer,  a 
bond  of  the  following  tenor,  is  set  out  on  oyer: 

*'  State  of  Alabama,  Marengo  County:  Know  all  men  by  these 
presents,  Ihat  I,  Morgan  Smith,  of  the  county  of  Marengo  and 
State  of  Alabama,  am  held  and  firmly  bound  in  the  penal  sum  of 
one  hundred  thousand  dollars,  of  lawful  money  of  the  United 
States,  to  make  and  convey  to  George  W.  H.  Minge,  of  the 
county  of  Charles  City,  and  Stale  of  Virginia,  and  to  his  heirs, 
executors  and  assigns,  a  warranty  deed  in  fee  simple^  to  the  fol- 
lowing described  lands,  to  tvil:  The  south-east  quarter  of  sec- 
tion nineteen,  township  seventeen,  range  five,  containing  one 
hundred  and  sixty  acres."  Tiien  follows  a  description  of  other 
tracts  of  land,  described  according  to  subdivision,  division,  &c. 
and  the  most  of  them  stated  to  contain  a  specific  number  of  acres, 
and  after  descrtbfng  the  several  tracts,  the  obligation  proceeds  as 
follows:  "The  whole  of  the  within  described  lands  contain  iu 
all,  twelve  hundred  and  sixty-eight  and  seventy-one  hundredths 
acres.  The  condition  of  the  above  obligation  between  the  par- 
ties is  as  follows:  If  the  said  Morgan  Smith  will  make  the  deeds, 
as  here  obligated,  the  said  George  W.  H.  Minge  is  to  pay  before 
such  deeds  are  made,  three  promissory  notes;  the  first  one,  for 
eighteen  thousand  dollars,  due  and  payable  on  the  first  day  of 
January,  eighteen  hundred  and  thirty  six,  at  which  time  posses- 
sion of  the  herein  described  lands  is  to  be  given  to  the  said 
George  W.  H.  Minge,  allowing  the  said  Morgan  Smith  the  privi- 
lege of  gathering  his  present  growing  crop.  The  said  Smith 
binding  himself  to  use  every  exertion  in  gathering  his  present 
crop.  And  the  second  note,  for  twelve  thousand  three  hundred 
and  five  dollars,  due  and  payable  on  the  first  day  of  January, 
eighteen  hundred  and  thirty-seven:  and  the  thrid  note,  for 
twelve  thousand  three  hundred  and  five  dollars,  due  and  payable 
on  the  first  day  of  January,  eighteen  hundred  and  thirty-eight, 
of  good  and  lawful  money  of  the  United  States,  payable  to  the 
said  Morgan  Smith  or  order,  then  the  above  obligation  is  to  be 
null  and  void,"  &c.  signed  by  '«  Morgan  Smith,"  and  dated  the 
day  of  June,  1635. 
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In  the  plea,  it  is  alleged,  that  the  land  the  subject  of  the  sale, 
was  estimated  and  agreed  by  the  plaintiflf  below,  to  contain 
twelve  hundred  and  sixty-eight,  seventy-one  hundredths  acres; 
whereas,  according  to  a  survey  and  admeasurement  thereof, 
it  contained  but  eleven  hundred  and  eighty-nine  hundredths 
acres.  It  is  further  alleged,  that  the  sggregate  value  placed  up- 
on the  land,  in  the  undestanding  of  the  parties,  was  at  the 
rate  of  thirty-three  dollars,  sixty-six  —  cents,  per  acre.  The 
note  now  sued  on,  is  alleged  to  be  the  third  note  described  in 
the  obligation,  and  from  it,  the  defendant  below  claims  a  deduc- 
tion to  the  extent  of  the  difference  in  value,  between  the  number 
of  acres  agreed  to  be  sold  and  conveyed,  and  the  number,  the 
tracts  were  ascertained  upon  admeasurement,  to  contain. 

The  Circuit  Court  determined,  that  the  defendant  below,  could 
not  avail  himself  of  the  partial  failure  or  want  of  consideraiion  on 
which  he  relied;  and  he  has  prosecuted  a  writ  of  error  to  this 
Court,  and  presented  that  question  for  revision. 

Thornton,  for  the  plaintiff. 
Murphy,  for  the  defendant. 

COLLIER,  C.  J. — There  is  not  entire  harmony  in  the  de- 
cisions touching  the  right  of  the  purchaser  of  lands,  to  be  com- 
pensated for  a  defect  in  the  quantity  of  the  estate,  and  in  consider- 
ing the  question,  we  derire  to  b^  understood  as  expressing  no 
opinion  beyond  what  the  facts  of  the  present  case  require.  The 
inquiry  to  be  made  is,  do  these  words,  viz:  '<The  whole  of  the 
within  described  lands,  contain  in  all,  twelve  hundred  and  sixty- 
eight  and  seventy-one  hundredths  acres,"  amount  to  a  stipula- 
tion on  the  part  of  the  defendant  in  error,  that  the  land,  the  con* 
sideration  of  the  note  sued  on,  contains  that  precise  quantity. 

No  particular  form  of  words  is  necessary  to  constitute  a  cove- 
nant: any  words  will  be  effectual,  which  show  that  the  parties  to 
a  deed,  have  concurred  and  assented  to  the  performance  or  for- 
bearance of  a  future  act,  or  which  show  that  the  vendor  has  stipu- 
lated as  to  the  quantity  or  quality  of  property  sold  by  him :  Mar- 
shall v.  Craig,  (iBibb's  Rep.  379;)  and  in  Bond  v.  Jackson, 
53 
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(3  Hay  w.  Rep.  189,)  it  was  held,  that  although  a  deed  describe 
lands  by  metes  and  bounds,  yet  if  it  add  that  it  contain  a  pre- 
cise number  of  acres,  the  words  added  amount  to  a  stipulaiion, 
that  there  is  that  quantity;  and  any  deficiency  shall  be  compen- 
sated by  a  deduction  from  the  purchase  money.  Hut  in  Powe)l 
V.  Clark,  (5  Mass.  Rep.  355)  it  was  ruled  that  where  a  deed  con- 
veyed land  limited   by  certain  monuments,  lines  and   courses, 

with  a  clause  as  follows:  "  containing acres,  and rods 

of  ground,"  the  words  expressing  the  quantity  do  not  amount  to 
a  covenant,  that  the  land  contains  that  quantity,  but  are  merely 
descriptive  of  the  land.  We  have  not  had  access  to  the  volume 
in  which  Bond  v.  Jackson  is  reported,  and  from  the  brief  note 
which  we  have  of  the  case,  it  is  difficlut  to  discover  wherein  the 
essential  facts  differ  from  those  stated  in  Powell  v.  Clark.  We 
apprehend,  however,  the  difference  will  on  examinotion  be 
found  to  be  this:  in  the  former  case,  the  affirmation  as  to  the 
number  of  acres  is  made  after  the  description  of  the  land  was 
completed,  while  in  the  latter,  it  is  a  mere  continuation  of  the 
descriptio  terrse.  Now  in  the  case  at  bar,  each  parcel  of  the 
land  is  described  according  to  the  Govemmen]  surveys,  by  the 
half  quarter  section,  &c.  and  the  most  of  them,  by  the  number  of 
acres  it  contains;  and  after  all  this,  in  a  sentence  entirely  distinct 
is  the  clause  which  is  said  amount  to  a  stipulatioti,  that  the  land 
sold  contains  twelve  hundred  and  sixty -eight,  seventy-one 
hundredthe  acres.  * 

In  the  construction  of  deeds,  it  is  the  duty  of  the  court  to  give 
effect  to  every  sentence  and  word,  if  it  be  practicable.  The  land, 
we  have  seen,  was  very  fully  described  before  the  introduction 
of  the  clause  we  are  examining,  so  that  it  cannot  be  held  to  be 
descriptive.  We  then,  can  assign  to  it  no  other  office,  than  to 
determine  that  it  is  a  covenant  as  to  quantity;  and  being  so,  the 
plaintiff  is  entitled  to  be  compensated,  if  it  has  been  ascertained 
by  admeasurement,  that  there  is  a  deficiency. 

It  has  been  intimated  that  the  case  of  Dozier  v.  Duffee  [at  the 
last  term^  is  an  authority  adverse  to  the  opinion  we  have  ex- 
pressed.    That  case  as  understood  by  us,  is  entirely  unlike   the 
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present.  In  that  case  the  vendor  executed  his  bond,  conditioned 
to  make  good  and  sufficient  titles  to  several  tracts  of  land,  as  soon 
as  the  vendee  should  pay  the  purcliase  money.  The  land  was 
described  in  the  condition,  according  to  (he  government  surveys, 
adding  immediale'ly  after  and  in  the  satne  sentence,  with  each 
particular  parcel  '*  containing'*  a  certain  number  of  ''acres  more 
or  less."  Here  we  discover  was  a  purchase  according  to  the  sur- 
veys known  to  the  law,  while,  what  is  said  in  regard  to  quantity 
is  mere  matter  of  description,  not  intended  to  be  punctiliously 
accurate  as  in<licated  by  the  employment  of  the  terms  «<  more 
or  less." 

In  Fleet  V.  Hawkin,6  Mumf.  Rep.  ISS,  it  was  decided  that 
though  the  purchaser  of  a  tract  of  land,  agree  to  pay  so  much 
per  acre,  yet  if  he  also  agree  to  take  it  by  the  patent  or  survey 
already  made,  as  fixing  the  number  of  acres  in  the  tract,  he 
thereby  takes  upon  himself  the  risk  asl.©  the  quantity,  and  is  not 
entitled  to  compensation  for  any  deficiency,  nor  chargeable  for 
an  excess.  To  the  same  eflect  are  Bond  v.  Quattlebaum,  1  McC. 
Rep.  584;  Hoffman  v.  Johnson,  1  Bland's  Rep.  109;  Quesnel 
v.  Woodliff,  2  Hen.  &  Mumf.  Rep.  173 — 4;  Pringle  v.  Samuel, 
1  Lilt.  Rep.  44.  So  in  Brown  v.  Parish,  2  Dana's  Rep.  9. — it 
was  determined  that  where  a  party,  for  a  sum  certain,  sells  a 
tract  of  land  without  slating  or  stipulating  for  the  quantity; 
though  it  contain  twice  as  much  as  the  vendor  suppose,  he  must 
abide  the  consequence  of  his  inadvertency,  and  cannot  claim  of 
the  purchaser,  payment  for  the  excess.  And  thouglit  he  authori- 
ties as  to  the  meaning  of  the  words  *'  more  or  less,"  when  used 
in  a  bond  for  title,  or  in  a  deed  of  conveyance,  in  reference  to 
quantity,  are  somewhat  contradictory,  yet  they  have  some  times 
been  holden  to  mean  that  the  parties  are  to  run  the  risk  as  to  gain 
or  loss,  according  as  there  may  be  an  excess,  or  a  deficiency  in 
the  estimated  quantity.  (Yonng  v.  Craig,  2  Bibb's  Rep.  270; 
McCown  V.  Delany,  3  Bibb's  Rep.  46.) 

The  authorities  cited,  clearly  show  the  correctness  of  the  deci- 
sion in  Dozier  v.  Duffee.,  and  the  want  of  anaJo^y  between  that 
-case  and  the  preseat.     The  fact  that  our  lands  in  this  country, 
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are  surveyed  and  sold  in  virtue  of  the  laws  of  Congress,  requires 
that  where  sales  are  made  according  to  the  government  survey's, 
and  these  are  taken  as  the  standard  of  quantity,  both  the  seller 
and  the  purchaser  should  be  required  to  stand  by  their  bargain, 
without  allowing  a  claim  by  either  party  for  loss  or  gain.  Where 
however,  the  contract  contains  terms  indicating  an  intention  to 
stipulate  for  quantity,  the  law  will  give  effect  to  it,  and  hold  the 
parties  liable  to  each  other,  according  to  their  respective  agree- 
ments. So  if  the  contract  is  tainted  with  fraud,  as  if  either  has 
misrepresented,  or  made  a  fraudulent  concealment  as  to  quantity, 
the  law  will  afford  redress  to  the  party  aggrieved,  [See  Pringle 
V.  Witten,  1  Bay's  Rep.  256;  Gray  v.  Handkinson,  Ibid.  276; 
Glover  v.  Smith,  1  Def.  Rep.  433,  Cannon  v.  Mitchell,  2  Def. 
Rep.  320;  Tunno  v.  Flood,  1  McC.  Rep.  122;  Carter  v.  Camp- 
bell, Gilmer's  Rep.  159;  Furman  v.  Elmore,  2  Nott  &  McC. 
Rep.  189;  Peay  v.  Briggs,  Ibid.  184;  Smith  v.  Ware,  13  Johns. 
Rep.  257.]  and  the  American  edition  of  Sugden  on  vendors 
with  the  cases  cited  in  the  notes  page  230,  et  post,  where  the 
law  in  relation  to  the  questions  considered,  may  be  found. 

Without  attempting  to  add  anything  farther;  our  conclusion  is, 
that  the  judgment  of  the  circuit  court  must  be  reversed  and  the 
case  remanded. 
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1.  To  authorize  a  judgment  against  a  garnishee  on  his  answer,  he  must  admit  an 
indebtedness  in  money,  to  the  defendant  in  attachment. 

2.  The  answer  of  a  garnishee,  admitting  an  indebtedness  to  the  defendant  in 
attachment,  to  be  discharged  in  his  notes  due  other  persons,  to  be  afterward 
procured,  will  not  authorize  a  judgment  against  the  garnishee. 

Error  to  the  County  Court  of  Sumter. 

THE  'plaintiff  in  error  was  summoned  as  garnishee,  at  the 
instance  of  the  defendants,  to  answer  whether  he  was  not  in- 
debted to  one  Samuel  Redus,  against  whom  the  testators  of 
the  defendants  in  error  had  obtained  judgment. 

The  plaintiff  appeared,  and  answered  in  substance,  that  he  and 
Reedes  had  been  in  partnership  in  a  tan  yard;  that  Redus»  be- 
ing embarrassed  by  debts,  proposed  to  sell  his  interest  to  him, 
and  offered  to  take  fifteen  hundred  dollars  in  his  own  notes,  or 
claims  due  by  him  to  other^  persons,  which  Redus  represented 
could  be  obtained  on  time,  at  twenty-five  per  cent,  discount. 
That  he  endeavored  to  obtain  the  notes,  and  applied  to  the  de- 
fendants in  error,  to  sell  the  one  they  had  on  Redus,  which  they 
refused,  and  issued  the  garnishment.  That  after  this  he  pro- 
cured four  hundred  dollars  of  the  debts  of  Redus,  with  which, 
together  with  a  debt  Redus  owed  him,  and  a  negro  estimated 
at  eight  hundred  dollars,  he  purchased  the  interest  of  Redus  in 
the  tan  yard;  and  states  that  he  was  not  indebted  to  him  at  the 
service  of  the  garnishment,  and  was  not,  when  he  put  in  his  an- 
swer; but  that  at  that  time,  Redus  owed  him  from  thirty  to  fifty 
dollars. 

On  this  answer  the  court  rendered  judgment  against  the  gar- 
nishee, for  the  amount  of  the  debt,  to  reverse  which  he  prosecutes 
this  writ  of  error. 

Vandegraff,  for  plaintiff  in  error. 
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ORMOND,  J. — No  judgment  can  be  rendered  against  a  gar- 
nishee on  his  answer,  unless  he  confesses  an  indebtedness  in 
money,  to  the  defendant  in  the  attachment.  If  the  answer  be 
evasive,  and  drawn  with  a  view  to  evade  the  question,  it  may  be 
treated  as  a  nullity,  and  judgment  nisi  be  entered.  Scales  v. 
Swan,  9th  Porter,  163. 

Here,  there  is  no  evasion;  the  answer  on  the  contrary,  is  un- 
necessarily full;  but  it  states  no  fact  which  would  authorize  a 
judgment  against  him.  In  the  case  of  Smith  against  Chapman 
&  IJrother,  7lh  Porter  365,  the  garnisshee,  by  his  answer,  ad- 
mitted that  he  was  indebted  to  the  defendant  in  attachment  in 
a  certain  sum,  to  be  paid  in  store  accounts;  which  this  court  held 
would  not  warrant  a  judgment  against  the  garnishee.  So  in  this 
case,  the  answer  admits  a  contract  with  the  defendant  in  attacii- 
ment,  to  purchase  his  interest  in  a  tan  yard,  and  that  he  was  to 
pay  in  the  notes  of  Redus,  the  defendant  in  attachment,  which 
he  was  to  procure,  and  expected  to  get  at  twenty-five  per  cent, 
discount,  and  on  time.  This  is  evidently  not  a  money  contract, 
and  to  treat  it  as  such,  and  render  a  judgment  against  the  garni- 
shee, would  be  doing  him  great  injustice;  it  would  be  enlarging 
his  contract  with'  Redus,  both  as  to  the  mode  and  time  of  pay- 
ment. 

No  judgment  can  be  rendered  against  the  garnishee  in  this 
case,  so  long  as  the  answer  is  admitted  to  be  true,  which  is  done 
by  the  motion  for  a  judgment.  If  the  facts  stated  in  the  an- 
swer were  not  admitted  to  be  true,  they  should  have  been  con- 
tested on  an  issue. 

Let  the  judgment  be  reversed,  and  the  cause  remanded,  to 
enable  the  defendants  in  error,  if  they  think  proper  to  contest 
ihe  answer. 
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CoTiiRAN  V.  Moore. 

1.  In  an  action  founded  on  a  contract  of  bailment,  a  demand  by  the  bailor  of  the 
goods  and  a  refusal  to  deliver  them  by  the  bailee,  is  not  the  only  mode  by  which 
the  breach  of  the  contract  can  be  shown. 

2.  The  instructions  of  a  court  to  the  jury  should  be  direct  and  "certain  ;  if  they 
are  argumentative  and  evasive,  the  judgment  will  be  reversed,  if  they  are  of  a 
character  to  mislead  the  jury. 

Writ  of  error  to  the  circuit  court  of  Cherokee  county. 

DECLARATION  in  assumpsit.  Counts  on  acontract  of  bail- 
ment, and  a  count  on  a  quantum  meruit  for  the  sale  of  goods. 
Pleas:  non  ssumpsit,  payment,  and  set-off. 

The  two  first  counts  show  a  contract  betwen  the  parties,  that 
the  defendant  should  receive  certain  goods  on  storage,  and  safely 
and  securely  keep  them  for  the  plaintiff.  The  breach  laid  in 
both  counts  is  substantiall}'  the  same,  and  is  that  the  goods  were 
not  safely  and  securely  kept,  but  were  lost,  and  not  re-delivered 
to  the  plaintiff  on  request. 

At  the  trial  the  defendant  requested  the  court  to  instruct  the 
jury  that  unless  the  plaintiff  had  proved  a  demand  or  request,  for 
the  goods  specified  in  the  two  first  counts^  he  was  not  entitled  to 
recover  their  value;  this  was  refused  and  thejury  instructed,  if  the 
law  was  as  assumed  to  be  by  the  defendant,  the  demand  had  been 
proved  if  they  believed  the  testimony  of  one  of  the  witnesses. 
This  charge,  and  the  omission  to  give  the  one  requested,  were 
excepted  to,  and  are  the  only  matters  covered  by  the  assign- 
ments of  error.  The  bill  of  exceptions  is  entirely  silent  as  to 
what  facts  were  in  evidence  before  thejury. 

Peck  for  the  plaintiff  in  error,  made  the  following  points: 
1.  The  possession  of  the  bailee  being  a  lawful,  and  not  a  tortiou» 
possession,  a  demand  was  necessary  before  the  action  lay. 
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2.  The  charge  given  did  not  respond  to  the  request  of  the  de- 
fendant and  is  erroneous  in  assuming  that  which  should  have  been 
left  to  the  jury. 

J.  Cochran,  contra. 

GOLDTHWAIT,  J.— 1.  A  request  to  re  deliver  the  bailed 
goods  is  certainly  not  essential  to  enable  a  plaintiff  to  maintain 
his  action,  in  every  ease  where  the  suit  is  on  the  contract  of  bail- 
ment; as  in  the  event  either  of  a  tortious  conversion  or  destruction 
of  the  goods;  or  even  a  loss  through  the  negligence  of  the  bailee. 
In  these  and  manv  similar  cases,  evidence  of  the  facts  would  dis- 
pense  with  the  necessity  of  a  request  to  deliver,  for  the  contract 
is  shown  to  be  broken  by  such  proof.  It  is  possible,  that  in  this 
case  a  repuest  might  have  been  ncessary,  but,  as  the  bill  of  ex- 
ceptions is  silent  with  respect  to  the  evidence  before  the  jury,  we 
cannot  say  that  it  was.  It  was  incumbent  on  the  defendant  to 
show  the  charge  to  have  been  the  appropriate  one  under  the  cir- 
cumstancts  attending  the  case.  Keith  v.  Patton  (2  Stew.  38) 
Pedon  V.  Moore  (1  S.  4'  P.  71,)  Hunt  v.  Toulman  (ib.  178,) 
Johnson  v.  Bellew  (2  S.  &  P.  178,)  Rives  v.  McLorky  (5  S.  & 
P.   330. 

2.  We  Sre  not  prepared  to  determine  that  it  is  erroneous  for  a 
court  to  inform  the  jury,  that  if  a  witness  is  believed,  a  particular 
matter  is  proved,  provided  it  is  shown  that  the  evidence  clearly 
establishes  the  point;  but  in  this  case  the  court  went  much  fur- 
ther, and  left  the  question  raised  before  it,  in  such  a  condition  that 
the  jury  might  have  been  misled  by  the  instauctions  given.  We 
cannot  know  what  was  the  effect  produced  by  this  charge,  nor 
could  the  jury  be  in  any  manner  aided  by  it  in  arriving  at  a  prop- 
er conclusion.  They  may  have  considered  the  point  as  to  the 
demand,  wholly  unnecessary  to  be  examined;  or  they  may  have 
understood  ihe  court  as  assenting  to  the  law  of  the  case  as  stated 
by  the  defendant,  and  cousidered  the  demand  as  established  by 
the  testimony  of  the  witness  referred  to;  or  some  of  the  jurors 
may  have  disbelieved  the  witness,  and  yet  have  considered  his 
evidece  of  no  importance  under  the  charge  of  the  court;  while 
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Others  may  have  founded  their  verdict  solely  on  his  testimony 
It  is  useless,  however,  to  speculate  on  the  consequences  of  this 
charge;  it  is  sufficient  to  pronounce  that  it  is  not  warranted  by 
law.  Instructions  to  a  jury  should  be  direct  and  certain;  whea 
they  are  argumentative  and  evasive,  the  judgment  will  be  revers- 
ed, if  they  are  of  a  character  calculated  to  mislead  the  jury. 

The  instructions   given   are  liable  to  this  objection,  and  the 
judgment  is  therefore  reversed  and  the  case  remanded- 


Sale  et  al.  v.  The  Branch  Bank  at  Decatuk. 

1.  If  any  person  who  borrowed  money  of  the  State  Bank,  or  either  of  its  branches, 
under  the  provisions  of  the  act  "  to  extend  the  time  of  indebtedness  of  the 
Bank  of  the  State  of  Alabama,  and  its  branches,  and  legalizing  the  suspension 
of  specie  payment  of  the  same,  and  for  other  purposes,"  fails  to  pay  any  instal- 
ment as  it  falls  due,  so  much  of  the  sum  borrowed  as  remains  unpaid  becomes 
due  instanter,  and  the  President  of  the  proper  bank  should  proceed  to  collect 
the  same. 

2.  In  a  summary  proceeding  by  the  bank  against  one  of  its  debtors,  it  is  not  neces- 
sary to  allege  in  the  notice  that  the  debt  was  due  and  unpaid;  if  the  evidence  of 
indebtedness  set  out  in  hmc  verba  in  the  notice,_shew3  the  debt  to  be  past  due,  it 

is  sufficient. 

3.  The  certificate  of  the  President  of  the  Bank,  as  to  the  property  in  the  evidence 
of  debt  sued  on,  must  identify  it  with  reasonable  certainty,  and  by  some  other 
description  than  its  amount. 

4.  Quere,  Whether  an  accommodation  note,  payable  to  the  President,  &c.  of  a 
bank,  and  discounted  by  them,  can  be  protested  for  non-payment,  so  as  to  au- 
thorize  a  charge  against  the  maker  and  his  sureties  for  notarial  fees.  At  any 
rate,  a  protest  is  unnecessary. 

54 
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THIS  was  a  summary  proceeding,  by  notice,  in  the  County 
Court  of  Morgan,  to  recover  the  amount  of  a  promissory  note, 
made  by  the  plaintiffs  in  error,  on  the  30th  of  September,  1837, 
for  the  payment  of  two  thousand  dollars,  to  the  defendant  in 
error,  in  three  equal  annual  instalments,  being  for  money  lent  by 
the  defendant,  under  the  provisions  of  the  twenty-first  section  of 
an  act  passed  by  the  Legislature  in  June,  1837,  entitled  *'an  act 
to  extend  the  time  of  indebtedness  of  the  Bank  of  the  State  of  Ala- 
bama and  its  branches,  and  legalizing  the  suspension  of  specie  pay- 
ment of  the  same,  and  for  other  purposes."  A  judgment  was 
recovered  in  favor  of  the  defendant,  for  the  sum  of  two  thou- 
sand dollars,  and  the  further  sum  of  fifty-eight  and  seventy- 
two  hundredths  dollars  damages  by  way  of  interest;  also  two 
dollars  cost  of  protest,  besides  the  cost  of  this  motion. 

The  notice  sent  up  in  the  transcript,  is  dated  the  31st  of 
October,  1838,  returnable  at  the  term  of  the  County  Court, 
next  thereafter,  viz:  on  the  third  Monday  in  February  1839.  In 
the  record  there  is  no  certificate  of  the  President  of  the  Branch 
Bank  of  Decatur,  but  it  is  recited  in  the  judgment  thus:  <«  and 
said  attorney  producir}g  the  certificate  of  James  T.  Sykes,  Pre- 
sident of  said  Branch  Bank,  setting  forth  that  said  defendants 
upon  whom  the  notice  in  this  case  has  been  served,  are  justly 
indebted  to  said  Branch  Bank  in  the  sum  of  two  thousand  dollars, 
which  is  now  due  and  remains  unpaid;  and  that  said  debt  is  really 
and  bona  Jide  the  property  of  said  Bank,  moved  the  court  for 
judgment,  &c. 

There  is  no  express  allegation  in  the  notice  that  the  note  sought 
to  be  recovered  was  due  and  unpaid,  but  it  is  set  forth  literally 
both  in  the  notice  and  judgment. 

To  revise  the  judgment  of  the  County  Court,  the  defendants 
below  have  sued  out  a  writ  of  error  to  this  court,  and  now  assign 
for  error: 

1.  There  is  no  averment  that  the  debt  described  in  the  notice 
was  due  at  the  time  of  issuing  the  same,  or  that  the  same  had 
not  been  paid. 

2.  There  is  no  evidence  that  the  debt  described  in  the  notice 
was  really  and  bona  fide  the  property  of  the  Branch  Bank. 


JUNE   TERM,  1840.  427 

Sale  et  al.  v.  The  Branch  Bank  at  Decatur, 

3.  The  judgment  is  for  an  amouut  larger  than  seems  to  be 
due  on  the  note. 

INIcClung  for  the  plaintiff. 

No  counsel  appeared  for  defendant. 

COLLIER,  C.  J.— The  twenty-first  section  of  the  act  re- 
cited in  the  note,  expressly  authorizes  the  State  Bank  and  its 
Branches,  to  lend  money  on  the  terms  stated,  viz:  on  notes  with 
at  least  two  sureties,  payable  in  one,  two,  and  three  years,  with 
interest  at  seven  per  cent,  per  annum.  And  the  twenty- 
sixth  section  of  the  same  statute  enacts,  '<  if  any  person  who 
shall  borrow  any  sum  or  sums  under  tliis  act,  shall  fail  to 
make  payment  of  any  instalment  thereon,  when  it  shall  become 
due,  the  whole  of  the  sum  or  sums  so  borrowed,  or  the  entire 
balance  remaining  unpaid,  shall  become  due,  and  the  President 
of  the  proper  Bank,  shall  at  once  proceed  to  collect  the  same." 

It  is  true  that  the  notice  does  not  allege  that  the  note  was  due 
and  unpaid  at  the  time  of  tiie  issuance  of  the  same,  but  it  sets  out 
the  note  in  hsec  verba,  from  which  it  will  appear  that  the  first 
instalment  was  then  past  due.  No  allegation  for  non-payment 
was  necessary;  the  law  under  which  summary  proceedings  of 
this  character  are  had,  does  not  contemplate  it;  if  the  debt  has 
been  paid,  it  is  incumbent  on  the  defendant  to  show  it.  The 
first  instalment,  then,  being  due  and  unpaid,  the  defendant  in  er- 
ror was  entitled  to  recover  the  entire  sum  borrowed. 

2.  The  only  evidence  furnished  by  the  record  that  the  certi- 
ficate of  the  President  of  the  Branch  Bank  was  produced  at  the 
trial,  is  the  recital  in  the  judgment.  There  we  a re^  informed 
that  the  President  certified  that  the  plaintiffs  in  error,  were  in- 
debted to  the  bank  in  two  thousand  dollars,  and  that  the  debt  was 
really  and  bona  Jide  the  property  of  the  bank;  but  how  the  debt 
was  created,  whether  by  bill,  note,  or  otherwise,  is  not  stated. 
In  Roberts  et  al.  v.  The  State  Bank,  9  Porter's  Rep.  318,  this 
court  held  that  the  certificate  must  identify,  with  reasonable  cer- 
tainty, the  debt  sought  to  be  recovered;  that  a  mere  reference  to 
it,  by  its  amount,  and  which  would  quite  as  well  apply  lo  any 


428  ALABAMA. 


Sale  et  al.  v.  The  Branch  Bank  at  Decatur. 


Other  debt  of  the  same  amount,  was  too  loose  and  indeterminate, 
to  give  to  the  court  jurisdiction  of  the  case  in  a  summarj'  pro- 
ceeding. The  certificate  in  the  case  at  bar,  is  obnoxious  to  the 
objections  stated,  and  consequently  will  not  sustain  the  judgment 
of  the  County  Court. 

3.  In  respect  to  the  Isjst  objection  to  the  judgment,  if  it  was 
rendered  for  too  large  a  sum^  it  could  not  for  that  cause  be  re- 
versed, but  would  be  amendable  under  our  statutes,  authorizing 
amendments,  as  a  clerical  mistake  at  the  costs  of  the  plaintiffs 
in  error.  This  assignment  does  not  present  the  question,  whether 
a  paper,  such  as  that  on  which  this  proceeding  is  founded,  is  pro- 
testable,  so  as  to  charge  the  principal  with  the  fees  of  protest. 
However  the  lavf  may  be  on  the  point,  we  do  not  hesitate  to 
say,  that  the  protest  is  wholly  unnecessary,  and  the  notarial  fee 
a  burthen  imposed  upon  the  debtor,  without  a  corresponding 
benefit  to  the  Bank. 

For  the  error  arising  from  the  insufiicient  certificate,  the  judg- 
ment is  reversed,  and  the  case  remanded. 
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Manning  &  Adams  v.  Norwood. 

1.  On  the  plea  of  von  est  factum,  proof  that  the  signature  of  the  obligor  was  gen- 
uine, raises  the  presumpiion  that  he  executed  the  bond  by  sealing  and  delivering 
it. 

2.  Proof  that  N.  signed  a  piece  of  blank  paper,  and  handed  it  to  P.,  to  be  filled  up 
for  a  sum  of  money,  does  not  authorize  the  implication  of  an  authority  to  P.,  to 
seal  and  deliver  it  as  the  bond  of  N. 

3.  A  plea  allegi'ig,  "  that  the  said  supposed  writing  obligatory,  if  it  was  signed  by 
him,  was  signed  in  blank,  and  for  a  totally  different  object,  and  for  a  sum  of  mo- 
ney, if  any  at  all  was  to  be  secured  thereby,  for  a  less  amount,  and  to  different 
purposes  than  the  plaintiffs  alleged,"  bad,  because  it  is  uncertain  and  argumen- 
tative. 

Error  to  the  County  Court  of  Jackson  County. 

DEBT  on  writing  obligatory  for  eight  hundred  dollars,  by  the 
plaintiffs  in  error,  against  the  defendant  in  error. 

The  defendant  Patillo,  failing  to  appear  and  plead,  a  judgment 
by  default,  was  rendered  against  him.  Norwood  appeared,  and 
pleaded  to  the  declaration: 

First — After  craving  oyer  of  the  bond  sued  on,  which  was 
set  forth,  "that  the  said  supposed  writing  obligatory,  is  not  his 
deed,  for  the  purpose  therein  specified,  and  of  this  he  puts  him- 
self upon  the  country'' — appended  to  the  plea,  is  an  affidavit  of  its 
truth: 

Second — After  craving  oyer,  "  the  said  Henry  Norwood  says, 
that  the  said  supposed  writing  obligatory,  if  ever  signed  by  him, 
was  signed  in  blank,  and  for  a  totally'different  object,  and  for  a 
sum  of  money,  if  any  at  all  was  to  be  secured  thereby,  for  a  less 
amount,  and  a  different  purpose,  than  the  plaintiffs  have  alleged, 
and  of  this  he  puts  himself  upon  the  country,"  &c. — annexed  to 
the  plea  is  the  following  affidavit: 

Alabama,  Jackson  County — 

<«  Personally  appeared  before  me,  Moses  James  Clerk,  of  the 
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county  court  of  Jackson  county,  in  open  court,  Henry  Norwood, 
who,  after  being  duly  sworn,  says,  that  the  instrument  sued  on 
in  this  case,  if  executed  by  him  ai  all,  was  executed  in  blank,  and 
was  not  to  be  filled  up  for  a  greater  sum,  than  about  four  hundred 
dollars,  to  be  given  for  goods,  in  Nashville,  Tennessee;  and  by 
him  handed  to  his  co-obligor  to  be  filled  up  by  him,  for  that 
sum  and  for  that  purpose  alone;  otherwise,  the  same  was  to  be 
considered  as  a  nullity,  and  to  be  returned  to  him;  which  event 
did  not  happen,  and  wherefore  ii  is  not  his  deed." 

The  plaintiffs  took  issue  on  the  first  plea,  and  demurred  to 
the  second;  which  demurrer  was  overruled  by  the  court — and 
the  issue  being  found  for  the  defendant,  Norwood,  judgment  was 
rendered  in  his  favor. 

During  the  trial  a  bill  of  exceptions  was  taken,  from  which  it 
appears,  that  the  plaintifis  having  proved  the  signature  of  Nor- 
wood to  be  genuine,  except  the  seal,  which  was  proved  not  to  be 
in  his  hand  writing,  nor  any  proof,  that  he  authorized  any  one 
to  make  or  affix  the  scroll  to  his  name;  and  the  defendant  Nor- 
wood having  proved,  that  if  he  executed  the  bond  sued  on,  it 
was  done  by  signing  a  blank  piece  of  paper,  for  the  purpose  of 
being  filled  up  in  Nashville,  Tennessee,  in  favor  of  Douglass, 
Wood  &  Co.  for  the  sum  of  four  hundred  dollars,  payable  twelve 
months  after  date,  and  for  no  other  purpose;  and  it  the  same  was 
not  used  there  it  was  to  be  returned,  and  become  void;  the 
plaintiffs,  by  attorney,  moved  the  court  to  instruct  the  jury: 

First — That  if  they  believed  from  the  evidence,  that  the  said 
H.  Norwood,  signed  his  name  on  a  blank  piece  of  paper,  which 
was  afterwards  filled  up  with  the  words  and  figures  of  the  bond 
sued  on,  and  came  to  the  plaintiffs'  hands  without  notice,  he  is 
liable  in  this  action. 

Second — That  no  agreement  between  the  two  defendants  un- 
known to  the  plaintiffs,  can  affect  them  in  this  suit. 

Third — That  the  proof  of  the  signature  and  hand  writing  of 
the  said  defendant  Norwood,  is  su^icxeni jJf'inia  facie  evidence,  to 
prove  the  bond  sued  on,  to  be  the  bond  of  the  said  Norwood. 
These  charges  the  court  refused  to  give,  and  the  plaintiff  except- 
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eil  (hereto;  aiul  now  assigns  tlie  refusal  of  the  court  to  charge  us 
moved  for,  and  the  overruling  the  demurrer,  as  error. 

Hopkins,   for  the  plaintifT  in  error. 

OUMOND,  J. — The  second  plea  in  this  case  is  clearly  bad. 
It  is  not  direct  and  positive,  but  is  entirely  argumentative.  It 
is  also  void  for  uncertainty.  It  neither  admits  or  denies,  that 
the  defendant  executed  the  deed,  but  states  hypothetically,  that 
if  executed  at  all,  it  was  for  a  purpose  entirely  different  from 
the  one  stated  in  the  declaration.  No  fact  is  alleged  upon  which 
issue  can  be  taken,  and  therefore  it  is  not  capable  of  trial.  The 
demurrer  to  the  plea,  for  the  reasons  stated,  should  have  been 
sustained. 

It  is  well  settled,  that  where  one  signs  his  name  to  a  blank 
piece  of  paper,  with  intent  that  it  shall  be  filled  up  as  a  note, 
or  endorsement,  he  will  be  responsible  to  any  one  becoming  the 
owner  of  the  papei  in  good  faith,  and  for  a  valubale  consideration; 
although  the  person  entrusted  with  the  blank  should  fill  it  up  for 
a  larger  sum,  or  use  it  for  a  different  purpose  than  the  one  agreed 
on.  See  Roberts  v.  Adams  Sih  Porter  301,  and  Herbert  v.  Huie, 
at  the  last  term,  and  cases  there  cited. 

But  can  this  doctrine  be  applied  to  a  bond?  In  the  cases  just 
cited  there  was  an  authority  implied  to  fill  up  the  blank;  but 
does  the  mere  signing  a  piece  of  paper,  with  the  intent  that  it 
shall  be  filled  up  with  a  promise  to  pay  a  sum  of  money,  imply 
an  authority  to  seal  and  deliver  it?  Unless  this  implication  can 
be  made,  there  can  be  no  recovery  in  such  a  case.  It  is  true, 
that  by  our  statute  law,  most  of  the  distinctions  between  parol 
and  sealed  instruments  at  the  common  law,  have  been  abrogated; 
and.it  would  seem  that  the  distinction  we  are  taking  is  really 
without  any  difference;  as  there  is  in  truth,  no  more  solemnity 
at  this  day,  in  the  execution  of  a  bond  by  merely  affixing  a  scroll 
to  the  name,  than  there  is  in  the  making  of  a  promissory  note; 
but  so  long  as  the  distinction  is  suffered  to  remain  by  the  Le- 
gislature, it  must  be  recognized  by  this  court. 

The  first  and  second  charges   therefore,    moved   for  by   the 
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plainliffs  in  error,  as  they  assume,  that  a  signature  to  a  blank  piece 
of  paper  entrusted  to  another  to  be  filled  up  for  a  sum  of  money, 
will  authorize  the  person  so  receiving  it,  to  fill  it  up  as  a  writing 
obligatory,  and  seal  and  deliver  it,  and  that  any  one  receiving  it 
without  notice,  may  recover  on  it,  were  correctly  refused  by 
the  court.  It  is  however,  worthy  of  remark,  that  as  the  paper 
was  in  blank,  and  afterwards  sealed  and  filled  up  to  the  plain- 
liffs in  error,  it  is  not  easy  to  conceive  how  they  could  be  ignor- 
ant of  the  facts. 

The  third  charge,  that  the  proof  of  the  signature  of  Norwood 
to  the  bond,  would  be  ^j;7'w2ay«c/e  evidence  that  he  executed  it, 
should  have  been  given  by  the  court.  By  the  silent  operation 
of  time,  and  by  the  diffusion  of  learning,  the  signing  has  be- 
come the  most  important  part  of  the  execution  of  a  bond,  espe- 
cially since  all  notion  of  solemnity  in  its  execution,  has  been 
exploded  by  the  substitution  of  a  flourish  of  the  pen,  for  the 
ancient  common  law  impression  on  wax.  Such  being  the  case, 
proof  of  the  genuineness  of  the  signature,  raises  the  presumption 
of  the  due  execution  of  the  deed.  But  this  presumption,  like 
all  others,  yields  to  the  force  of  proof  to  the  contrary. 

The  court  therefore,  should  have  given  the  charge,  and  to 
prevent  the  jury  from  being  misled,  it  would  have  been  highly 
proper  to  add,  that  nevertheless  if  it  was  in  proof,  that  Norwood 
did  not  seal  and  deliver  the  bond,  or  authorize  it  to  be  doncj 
the  presumption  would  be  destroyed. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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Maverick  v.  Duffee. 

1.  A  plea  in  abatement,  that  no  copy  of  the  writ  was  served  on  the  defendant,  is 
bad  on  demurrer. 

2.  The  only  manner  in  which  advantage  can  be  claimed  of  such  an  irregularity, 
is  by  motion  to  the  Court  to  which  the  writ  is  returnable,  which  is  authorized  to 
make  such  order  as  will  prevent  inquiry  and  advance  the  justice  of  the  cause. 

Writ  of  error  to  the  Circuit  Court  of  Tuscaloosa  county. 

ACTION  of  debt.  Plea  in  abatement  of  the  action,  because 
a  copy  of  the  writ  was  not  served  on  the  defendant  as  required 
by  law,  in  this,  that  the  paper  purporting  to  be  such  copy,  re- 
quired the  defendant  to  appear  on  the  first  Monday  in  February, 
1S39.  Demurrer  and  judgment  thereon,  in  favor  of  the  defen- 
dant. The  plaintiff  then  replied  to  the  plea,  and  an  issue  being 
formed,  to  the  country,  was  found  in  favor  of  the  defendant,  who 
had  judgment. 

The  judgment  on  the  demurrer  is  assigned  as  error. 

Peck,  for  the  plaintiff  in  error,  cited  Aikin's  Dig.  27S,  §  111, 
and  insisted  that  a  mistake  in  the  copy  of  the  writ,  was  a  mere 
irregularity,  of  which  no  advantage  could  be  claimed  by  plea. 
If  available  in  any  way,  the  return  of  the  sheriff  should  have 
been  amended,  or  an  application  made  to  the  court,  to  set  it 
aside. 

W.  Cochran,  contra.  The  right  to  receive  a  copy  was  se- 
cured by  statute,  and  the  question  raised  could  only  be  so  by 
plea.  Aik.  Dig  278,  §  112:  Story's  Pleadings,  by  Oliver  118, 
119:  Johnson  v.  Perry  [4  S.  &  P.  45:]  Howell  v.  Ilallett  [Mi- 
nor 102  ] 

GOLDTHWAITE,  J.— 1.  The  officer  serving  the  writ,  is  di- 
rected by  the  statute  to  leave  a  copy  with  the  defendant  at  the 
55 
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time  of  service,  (Aik.  Dig.  278,  §  112;)  but  this  provision  was  not 
intended  to  confer  a  right  on  the  defendant  (o  avoid  the  process, 
if  the  copy  was  not  served.  It  was,  in  our  opinion,  to  relieve 
the  plaintiff  from  the  necessity  of  serving  a  copy  of  the  declara- 
tion. We  are  not  aware  that  it  has  ever  been  held,  either  in 
England  or  in  these  States,  where  this  practice  yet  obtains,  that 
a  mistake  in  the  declaration  would  render  the  service  of  the 
writ  nugator3\  If  injustice  has  been  done,  or  an  attempt  is 
made  to  use  the  process  to  the  injury  of  a  suitor,  it  is  clearly 
within  the  power,  as  it  might  be  the  duty,  of  a  court,  to  interfere 
and  set  aside  irregular  process. 

The  plea  in  this  case,  however,  assumes  that  the  law  gives  to 
the  defendant  a  right  to  the  service  of  a  copy  of  the  writ,  without 
which,  the  service  is  nugatory  and  voidable.  If  this  is  so,  an 
exact  copy  can  be  required,  for  It  is  impossible  to  define  any 
limits  to  the  right,  which  are  not  prescribed  by  the  statute:  but 
if  the  old  practice  of  serving  a  copy  of  the  declaration  was  alone 
intended  to  be  abrogated  by  this  enactment,  and  a  more  con- 
venient practice  substituted,  then  it  is  very  clear,  that  no  right 
was  conferred  on  the  defendant,  but  the  practice  substituted  must 
be  governed  by  rules,  similar  to  those  which  obtained  previous 
to  its  alteration, 

2.  We  are  of  opinion,  that  no  irregularity  in  the  copy  of  a 
writ,  can  be  pleaded  in  abatement,  and  that  the  only  mode  by 
which  advantage  can  be  claimed,  is  by  a  motion  to  set  aside  the 
service  for  irregularity,  which  can  be  granted  in  the  exercise  of 
a  sound  discretion,  if  it  is  necessar}'  to  prevent  an  injury  to  the 
defendant,  or  to  advance  the  justice  of  the  cause. 

The  Circuit  Court  having  erred  in  sustaining  the  plea  in  abate- 
ment, its  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  the  demurrer. 
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White  ef  al.  v.  The  Branch  Bank  at  Decatur. 

i.  Where  a  notice  that  a  motion  will  be  made  against  a  debtor  of  the  bank  for 
judgment,  and  a  certificate  as  to  the  proprietorship  of  the  debt  sought  to  be  re- 
covered, is  found  in  the  transcript  of  lh«  record  sent  up  ;  and  the  judgment  re- 
cites that  the  plaintiff  "  produced  the  notice  and  certificate  of  tiie  President  of 
the  Bank  indorsed  thereon ;"  it  will  be  intended  that  the  notice  and  certifi. 
cate  found  in  the  transcript  were  acted  on  in  the  court  below,  and  consequently 
ihcy  may  be  regarded  as  a  part  of  the  record. 

Writ  of  error  to  the  County  Court  of  Morgan. 

THE  record  in  this  case  is  in  all  respects  similar  to  that  in 
Sale  el  al.  v.  T/ie  Branch  Baiik  at  Decatur,  ante,  with  the 
exception  that  the  certificate  of  the  president  of  the  bank  is  here 
set  out  in  exlenso,  and  is  as  follows:  '<The  State  of  Alabama, 
JNIorgan  county.  I,  James  T.  Sykes,  president  of  the  Branch  of 
the  Bank  of  the  State  of  Alabama,  at  Decatur,  do  hereby  certi- 
fy that  S.  B.  White,  Chilian  While  and  Joseph  Hardgrove,  are 
justly  indebted  to  said  Branch  Bank  in  the  sum  of  one  thousand 
dollars,  and  interest  on  that  sum  from  the  13th  day  of  Septem- 
ber, 1838,  being  the  amount  due  and  owing  on  the  annexed 
promissory  note  of  which  S.  B.  White  is  principal  and  Chilian 
White  and  Joseph  Harwood  are  securities,  which  note  is  due  and 
yet  remains  unpaid.  And  further,  I  certify,  that  said  note  is 
really  and  bona  fide  the  property  of  said  Branch  of  the  Bank  of 
the  State  of  Alabama,  at  Decatur.      In  testimony,"  &c. 

McClung  for  the  plaintiflf. 

No  counsel  appeared  for  the  defendant. 

COLLIER,  C.  J.— In  Curry  v.  The  Bank  of  Mobile,  (8 
Porter's  Rep.  372,)  wn  determined  that  where  the  judgtnent 
recited  that  the  plaintiff  "  produced  the  notice  and  certificate  of 
the  president  of  the  bank  indorsed  thereon,"  it  must  be  inten- 
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ded  that  the  notice  and  certificate  found  in  the  transcript,  were 
those  produced  in  the  court  below,  and  further  the  recital,  and 
judgment  were  evidence  that  they  had  been  there  acted  on  and 
could  be  here  looked  to  as  part  of  the  record.  The  recital  con- 
tained in  the  judgment  in  the  present  case  is  quite  as  full  and  di- 
rect as  in  that  cited. 

In  Lyon  v.  The  State  Bank,  (1  Stewt.  Rep.  442,)  a  certificate, 
not  more  special  in  its  term*  than  that  found  in  the  transcript, 
was  held  to  be  sufficient.  That  case,  at  least  as  to  this  particular 
point,  has  been  repeatedly  re-affirmed,  and  we  are  still  satisfied 
with  it. 

The  other  objections  to  the  judgment  of  the  County  Court  are 
decided  by  the  judgment  in  Sale  el  al.  v.  The  Branch  Bank  at 
Decatur;  the  errors  assigned  in  both  cases  being  counterparts 
each  of  the  other.  The  consequence  is,  that  the  judgment 
must  be  affirmed. 


Bear*  v.  White,  Administrator,  de  boriis  no7i. 

].  Parol  testimony,  inadmissible  to  establish  a  term  or  condition  of  a  written  con- 
tract,  as  to  which,  the  written  contract  is  silent. 

Error  to  the  Circuit  Court  of  Tuscaloosa  county. 

ASSUMPSIT  on  a  promissory  note.  Plea,  non  assumpsit; 
verdict  and  judgment  for  plaintiff"  below. 

From  a  bill  of  exceptions,  taken  in  the  cause,  it  appears  that 
one  Palmer  made  a  parol  contract  with  the  plaintiff' in  error,  for 
the  sale  of  a  tract  of  land,  and  put  him  in  possession.     After  his 
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death,  the  conlract  not  having  been  reduced  to  writing,  the  plain- 
tiff in  error  executed  two  notes  for  the  purchase  money  of  the 
land,  to  one  Job  Going,  administrator  of  Palmer;  one  for  six 
hundred  dollars,  payable  in  a  short  time;  and  the  olher^  which 
is  the  one  sued  on,  for  nine  hundred  dollars,  payable  some  three 
years  aftervvards,  and  at  the  same  lime,  received  from  Going, 
who  held  the  legal  title,  a  bond,  with  condition  to  make  the 
plaintiff  in  error  a  title,  on  the  payment  of  the  purchase  money. 
The  condition  of  the  bond  is  as  follows: 

"The  condition  of  the  above  obligation  is  such,  that  whereas, 
one  Benjamin  Palmer,  (now  deceased,)  of  whom  the  above  bound 
Job  Going,  has  been  duly  appointed  administrator,  did  in  his 
life  time,  bargain  and  sell  to  the  said  John  Beard,  certain  real 
estate,  situate,  lying  and  being,  in  the  county  of  Tuscaloosa,  and 
did  in  his  life  time,  put  the  said  John  Beard,  in  possession  of  the 
same,  and  which  said  real  estate,  had  been  previously  purchased 
of  the  above  bound  Job  Going,  by  the  said  Palmer,  to  wit :  [here 
follows  the  description  of  the  land]:  and  whereas,  in  pursuance 
of  said  contract,  so  made  and  entered  into,  between  the  said  Pal- 
mer and  the  said  Beard,  the  said  Beard  hath  this  day  executed 
his  notes  to  the  said  Job  Going,  as  administrator,  for  the  pur- 
chase money,  amounting  to  fifteen  hundred  dollars,  to  wit:  one 
note  of  the  date  heieof,  for  six  hundred  dollars,  due  first  March 
next;  and  one  for  the  sum  of  nine  hundred  dollars,  due  the  first 
March,  1S34.  Now,  if  the  said  Job  Going,  shall  well  and  truly 
make  and  execute,  a  good  title  in  fee  simple  to  the  said  John 
Beard,  for  the  said  tract  of  land,  on  the  payment  of  the  purchase 
money,  then,"  &c. 

The  plaintiff  va  error,  defendant  below,  offered  to  prove  that 
the  parol  contract,  entered  into  between  him  and  Palmer,  was, 
that  he  was  to  give  fifteen  hundred  dollars  for  the  land,  on  which 
was  a  water  saw  and  grist  mill,  to  be  paid  at  the  periods  stated 
in  the  bond  executed  to  him  by  Going;  and  that  it  was  agreed 
between  him  and  Palmer,  that  if  any  repairs  were  necessary  to 
the  mills  or  dam,  within  three  3'cars,  they  were  to  be  made  by 
him,  (Beard,)  and  allowed  out  of  the  last  payment.     And  also. 
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offered  to  prove,  that  after  the  makingof  the  contract,  and  with- 
in three  years,  he  had  expended,  in  making  repairs,  six  hundred 
and  eighty  dollars. 

To  the  introduction  of  this  testimony,  the  plaintiff  below  ob- 
jected, and  the  objection  was  sustained  by  the  court. 

To  this  opinion  of  the  court,  the  defendant  below  excepted, 
and  now  assigns  the  same  as  error. 

Peck,  for  the  plaintiff  in  error,  insisted  that  the  parol  testimo- 
ny did  not  alter,  add  to,  or  diminish  the  written  contract;  but 
merely  superadded  a  condition,  as  to  which  the  written  contract 
was  silent:  or  if  that  view  was  inadmissible,  that  it  was  merely 
a  mode  of  discharging  the  contract;  and  therefore,  not  within 
the  rule:  and  cited  Norris  Peake  191:  Burchfield's  administra- 
tors V.  Castleman,  Addis.  Rep.  ISl:  2  Dallas  Rep.  173:  1  Yeates 
135:  5  Sergeant  &  Rawle  363:  3  Binney  315:  2  Conn.  Rep. 
303:  2  Call  421:  3  Call  329:  4  Hen.  &  Munn.  101:  1  Call  280: 
2  Munford  40:  8  Wendell  641:  9  Wendell  227:  6  Mass.  434: 
1  Mason  11:8  Uunford  &  East  379. 

W.  Cochran,  contra,  cited  the  decision  of  this  case  at  a  pre- 
vious term  of  this  Court,  5  Porter  94:  Caldwell  v.  May,  1  Stew. 
435:  and  McCoy  v.  Moss  &  Newberry,  5  Porter  88. 

ORMOND,  J. — No  principle  of  law,  is  more  frequently  the 
subject  of  consideration  in  this  Court,  than  the  rule  of  evidence 
which  governs  this  case,  that  parol  testimony  cannot  be  heard, 
to  add  to  or  diminhh  a  written  contract.  Exceptions  have  been 
engrafted  on  the  rule,  which  are  as  well  settled  as  the  rule  itself; 
as,  for  example,  that  a  latent  ambiguity,  may  be  explained  by 
parol  proof.  It  is  not  contended  that  this  case  falls  within 
any  of  the  established  exceptions  to  the  rule;  but  that  the  parol 
testimony  offered,  should  have  been  received,  because  it  merely 
superadded  a  condition,  as  to  which  the  written  contract  was  si- 
lent. Or  if  that  view  is  inadmissible,  that  the  evidence  merely 
showed  an  agreement  in  discharge  of  the  written  contract,  and 
therefore,  entirely  consistent  with  it. 

The  rule  is  one  of  the  utmost  importance  in  the  administration 
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of  justice,  and  slioultl  be  preserved  iiiviolote;  as  it  is  difficult  to 
foretell  the  amount  of  iniscliief  which  would  ensue,  if  it  were 
abrogated  or  frittered  away,  by  nice  and  insensible  distinctions. 

The  proposition  that  parol  proof  may  be  received  to  prove  a 
stipulation  or  condition ,  as  to  which  the  written  contract  is  silent, 
is  inadmissible;  it  would  in  effect  completely  overturn  the  rule 
itself,  and  was  so  held  by  this  court,  in  the  case  of  McCoy  v. 
Moss  &  Newberry  5ih  Porter,  S8.  When  the  parties  reduce 
their  contract  to  vvriting,  the  stipulations  contained  in  it,  cannot 
be  varied  either  by  adding  to  or  diminishing  them.  If,  how- 
ever, no  such  attempt  is  made,  but  as  is  frequently  the  case  upon 
the  sale  of  properly,  a  note  is  given  for  the  price  of  the  thing 
sold  by  one  party,  and  the  stipulations  as  to  the  consideratio7i 
and  siihject  mailer  of  the  contract,  are  not  evidenced  by  wri- 
ting, but  rest  in  parol,  there  can  be  no  objection,  if  the  ends  of 
justice  require  that  they  should  be  known,  that  such  facts  should 
be  established  by  parol.  Thus,  in  the  case  of  Murchie  v. 
Cooke  &  McNab,  9th  Porter,  where  Murchie  had  executed  his 
note  for  a  sum  of  money,  and  there  was  a  parol  agreement,  that,  it 
should  be  paid  in  a  particular  mode,  we  held  the  parol  proof 
admissible.  The  court  say,  '*  proof  that  the  note  was  to  be 
paid  in  whole  or  in  part,  in  a  particular  mode,  is  entirely  con- 
sistent with  the  terms  of  the  written  contract;  and  this,  in  our 
opinion,  is  the  only  effect  that  can  be  asciibed  to  the  rejected 
testimony.  It  admits  the  making  of  the  note,  and  that  the 
amount  is  correct,  but  that  it  was  to  be  discharged  pro  tanto^ 
by  the  debt  due  the  plaintiff  in  error,  from  IMcMahan,  Murchie 
&  Co." 

So,  in  the  case  of  W.  &  ,T.  Simonton  v.  Ninian  Steele  at  the 
last  term,  a  case  analagous  to  the  one  last  cited,  the  court  sa}', 
*' the  contract  is  not  evidenced  by  the  note;  that  only  ascer- 
tains when  the  money  is  to  be  paid,  but  leaves  us  entirely 
ignorant  of  the  consideration  for  which  it  was  given,  or  any  of 
the  terms  by  which  the  contract  was  to  be  governed." 

These  cases  are  supposed  by  the  learned  counsel  for  the  plain- 
tiff in  error,  to  be  in  principle   like   the  present j  but  it  is  only 
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necessary  to  advert  to  the  facts  of  this  case,  to  see  that  they  are 
entirely  dissimilar.  In  this,  there  is  not  only  the  note  for  the 
payment  of  the  price  of  the  land,  but  there  is  also  a  written 
contract,  stating  the  consideration  and  other  terms  of  the  con- 
tract with  great  particularity.  We  must  conclude  that  this  evi- 
dences the  intention  of  the  parties,  and  contains  the  entire  con- 
tract. The  price  to  be  given  is  certainly  as  essential  as  any  other 
term  of  a  contract;  and  yet  the  effect  of  the  parol  evidence 
would  be  to  reduce  the  price  nearly  one  half,  and  might  extin- 
guish it  altogether.  It  would  be  passing  strange,  if,  when  the 
mind  of  the  contracting  parlies  is  reduced  to  writing,  for  the 
security  of  both,  so  vitally  important  a  portion  of  the  contract 
as   this  should   be  omitted. 

It  is  not  easy  to  conceive  a  case  in  which  the  wisdom  of  the 
rule  is  more  apparent  than  in  this.  The  parol  contract  is  said  to 
have  been  made  in  June,  1830;  the  written  agreement  which 
recites,  and  professes  to  carry  into  effect  the  previous  parol  con- 
tract, is  entered  into  in  February  1S31,  by  Going,  (he  adminis- 
trator of  Palmer,  and  the  plaintiff  in  error;  and  now,  after  the 
lapse  of  ten  years,  and  after  the  death  of  both  Going  and  Palm- 
er, it  is  proposed  to  alter,  by  parol  proof,  the  terms  of  the 
written  contract,  in  a  most  important  particular. 

It  is  impossible  to  consider  the  tebtimony  offered,  as  merely 
establishing  a  mode  of  discharging  the  contract,  so  as  to  bring  it 
within  the  influence  of  the  case  of  Murchie  v.  Cook  &  McNab, 
previously  cited.  Its  obvious  and  necessary  tendency  is  not  to 
admit  that  the  price  of  the  land  is  due,  and  point  out  a  mode  of 
payment,  but  to  diminish  the  price,  by  showing,  that  upon  the 
happening  of  a  certain  event,  it  was  not  to  be  paid  at  all,  or  only 
in  part.  The  consequenec  of  permitting  this  to  be  done,  would 
in  our  opinion  be  of  the  most  alarming  character,  and  deprive 
all  written  contracts,  of  the  faith  now  reposed  in  them.  The 
principles  of  those  decisions  of  this  court,  in  which  such  proof 
has  been  permitted,  is  that  the  material  stipulations  of  the  con- 
tract, never  were  in  fact  intended  to  be  reduced  to  writing,  but 
were  permitted  by  the  parties  to  remain  in  parol,  and  by  necessary 
consequence,  could   be  established  in  no  other  mode.     In  the 
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cases  of  Dozier  v.  Duffee,  and  Paysant  v.  Ware  &  Barringer,  at 
at  the  last  term  we  held,  that  parol  proof  was  inadmissible  at 
law,  to  show  a  mistake  in  the  written  contract. 

The  authority  referred  to  from  Norris  Peake  191,  "that  parol 
evidence  might  be  given  of  collateral  matters  about  which  the 
written  contract  was  silent,  as  that  the  landlord  agreed  to  make 
repairs  in  a  covenant  of  lease,  rests  on  the  dictum  of  Lord  Hard- 
wicke,  which  though  followed  in  one  or  two  subsequent  cases, 
has  been  since  expressly  denied  to  be  law,  as  will  be  seen  by  the 
cases  referred  to  by  Mr.  Sugden,  in  his  treatise  on  vendors;  and 
this  both  at  law  and  in  equity.  Such  was  the  decision  of  this 
court,  in  the  case  of  McCoy  v.  Moss  &  Newberry,  5th  Porter, 
88;  previously  cited. 

The  court  below  did  not  err  in  refusing  to  permit  the  parol 
testimony  to  go  to  the  jury,  and  its  judgment  is  therefore  af- 
firmed. 


Note. — This  case  was  decided  at  the  January  Term,  1840,  but  was    omit(ed 
through  mistake;  to  be  inserted  in  its  proper  place. 
56 
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The  State  v.  Allen. 

1.  Oral  evidence  is  not  admissible  to  contradict  a  record,  nor  to  impugn  the  certifi- 
cate of  those  officers  to  whom  the  trust  is  confided  by  the  act  of  9th  January, 
1836,  of  selecting  grand  ji>rors. 

S.  The  proper  judgment  when  a  plea  in  abatement  to  an  indictment  for  a  misde- 
meanor, is  overruled  on  demurrer,  is  that  the  defendant  answer  over  to  the  in- 
dictment. 

3.  When  an  issue  of  fact  is  found  in  favor  of  the  State,  on  a  plea  in  abatement, 
and  no  judgment  of  respondeas  ouster  has  heen  awarded  in  the.  same  case  or 
demurrer  to  other  pleas,  it  is  proper  for  the  jury  to  determine  the  fine  or  other 
punishment  in  those  cases  where  the  discretion  is  confided  to  them  by  law  ;  in 
alf  other  cases,  the  court  renders  final  judgment  on  the  return  of  the  verdic*. 

4.  But  if  judgment  of  respondeas  ouster  has  been  awarded  or  demurrers  sustained 
to  pleas  in  abatement,  without  any  judgment  to  answer  over,  and  issues  of  fact 
on  other  pleas  in  abatement  are  determined  in  favor  of  the  State,  the  defendant, 
Botwitbstanding  such  finding,  has  a  right  to  plead  in  bar  of  the  indictment. 

A  reference  of  questions  as  novel  and  difficult  from  the  Circuit 
Court  of  Walker  County. 

INDICTJVIENT  for  playing  at  cards  in  a  public  place.  Sev- 
eral pleas  in  abatement  were  pleaded  by  the  defendant,  of  which 
two  only  are  necessary  to  be  examined,  the  others  not  being 
within  the  reference  to  the  Supreme  Court.  These  pleas  are 
nearly  the  same,  and  allege  that  the  grand  jurors,  by  whom  the 
indictment  was  found,  were  not  selected  by  the  clerk  of  the  court 
and  the  sheriff  of  the  county  under  the  superintendence  and  in- 
spection of  the  judge  of  the  county  court,  from  the  list  of 
freeholders  and  householders  of  Walker  county,  as  required  by 
Ihe  act  of  &th  January,  1536. 

Issues  of  fact  were  joined  on  these  pleas,  and  the  others  were 
demurred  to.  The  demurrers  were  sustained,  but  no  judgment 
of  respondeas  ottsler  was  given.  At  the  trial  of  the  issues  of 
fact,  Ihe  defendant  offered  oral  evidence  to  sustain  his  pleas,  but 
the  circuit  court  refused  to  admit  it^  and  the  issues  were  found 
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against  the  defendant  who  then  asked  leave  to  plead  not  guilty 
to  the  indictment;  this  was  refused  and  the  jury  then  assessed  a 
fine  against  the  defendant.  The  circuit  court  referred  two  ques- 
tions, as  novel  and  difficult. 

1.  Whether  oral  evidence  can  be  allowed  to  prove  an  irregu- 
larity in  the  summoning,  selecting  and  impanneling  of  the  grand 
jury,  when  the  record  of  the  court  at  which  this  was  done,  shows 
or  states  the  same  to  have  been  done  in  a  regular  manner  ? 

2.  Whether  the  plea  of  not  guilty,  should  be  allowed  to  be 
pleaded  to  an  indictment,  for  a  misdemeanor,  after  a  plea,  or  pleas 
in  abatement  ? 

Strode,  (with  whom  was  Ligon)  for  the  defendant,  made  the 
following  points: 

1.  Oral  evidence  should  be  admitted,  otherwise  the  defendant 
would  be  remediless.  [Aikin's  Digest  296;  The  State  v.  Wil- 
liams, 5  Porter,  130;  The  State  v.  Middleton,  Ibid.  484;  The 
Slate  v.  Greenwood,  Ibid.  474;  The  People  v.  McKay,  18  John. 
212;  acts  of  1836,  p.  31] 

2.  The  plea  of  not  guilty  ought  to  have  been  allowed.  [Aik- 
Digest  276;  Rex  v.  Johnson,  6  East,  583;  Earl  of  Devon,  case 
1 1  State  Trials  133;  4  Hlack.  Commen.  334;  I  Chit.  C.  L.  442; 
Aikin's  Digest  277,  S.  108;  4  Term  Rep.  459.] 

The  Attorney  General,  contra. 

GOLDTH  WATTE,  J.— Neither  of  the  questions  referred  by 
the  circuit  court  involves  the  correctness  of  the  pleas,  and  the 
only  inquiry  with  respect  to  them  is,  whether  oral  evidence  was 
proper  to  sh.ow  an  irregularity  in  the  manner  of  selecting  the 
grand  jurors,  when  the  record  of  their  proceedings  showed  their 
regularity.  Such,  we  understand  lo  be  the  first  question  refer- 
red, and  as  such,  we  will  proceed  to  consider  it,  discarding  from 
our  view  whatever  is  contained  in  the  reference,  about  the  sum- 
moning and  impanneling  the  grand  jury,  as  no  question  as  to 
these  matters  seems  to  ari>e  from  the  facts  stated. 

The  proceedings  which  are  had,  when  a  jury  is  drawn  under 
the  provisions  of  the  act  of  January,  1S3G,  are  entirely  of  a  ju- 
dicial character.     Instead  of  selecting  the  jurors  by  lot  as  pre- 
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viously  required  by  law,  the  clerk  of  the  circuit  court  and  she- 
riff, under  the  superintendence  and  inspection  of  the  judge  of  the 
county  court,  are  required  to  select  from  the   whole   number  of 
persons  qualified  to   serve  on  juries,    twenty-four  persons,    but 
qualified  in  their  opinion,  to  serve  on  the  grand  jury,  which  per- 
sons thus  selected,  are  to  be  summoned  by  the  sheriff,   at  least, 
thirty  days  before  the  sitting  of  the  court.     No  mode  is  ascer- 
tained by  this  statute,  by  which  the  selection  is  to  be  made,  nor 
is  any  direction  given  as  to  the  manner  in  which  the   action  of 
the  officers  named,  in  the  performance  of  the  trust,  confided   to 
them,  shall  be  made  known  to  the   circuit   court,    but  it  results 
from  the  character  of  the  trust  confided  to  them,  that  their  cer- 
tificate shall  be  conclusive,  if  it  states  the  performance  of  the 
duty  assigned  to  them.     The  laws  of  the  State  confide  the  selec- 
tion of  jurors  to  their  officers,  and  no  other  check  is  imposed  on 
their  discretion,  than  to  select  from  the  whole  number  of  quali- 
fied persons.     If  disqualified  individuals  are  selected,    the  per- 
son indicted  has  the  privilege  to  ascertain  the  disqualification  on 
a  proper  issue;  but  he  can,  no  more,  be  permitted  to  impeach  the 
certificate  of  those  officers,  of  the  performance  of  their  duties, 
than  he  would  be  allowed  to  allege,  that  a  grand  jurior  was   not 
sworn,  when  the  fact  of  the  oath  having  been  administered,  was 
shown  by  the  record.     We  presume  that  the  certificate  of  these 
officers  is  the  record,  which  the  circuit  court  has  reference  to, 
and  in  our  opinion,  this  can  no  more  be   contradicted  than   any 
other  record.     We  do  not  wish   to   be  understood   as  deciding 
that  a  certificate  is  essential  to  be  made  by  the  officers  named   in 
the  act  of  1S39,  (though  this  certainly  would  be  the  most  correct 
course  to  be  pursued)  but,  only  that  when  a  certificate  is  made, 
its  statements  cannot  be  contradicted  by  oral  evidence.     The  an- 
swer to  the  first  question  referred  i?,  that  oral   evidence  cannot 
be  allowerl  to  show  an  irregularity  in  the  selection  of  the  grand 
jurors,  when  the  record  of  the  court  or  the  certificate  of  the  of- 
ficers to  whom  that  trust  is  confided,  shows  the  same  was  regu- 
larly made. 

The  other  question  is,  as  to  the  right  of  the  defendant  to  plead 
not  guilty  to  the  indictment,  after  a  plea  in  abalemenl.' 
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The  order  of  reference  is  very  general,  but  \vc  ascertain  from 
the  record  that  demurrers  were  sustained  lo  two  p!eas  of  iliis 
description,  as  well  as  the  determination  of  the  issues  of  fact  sub- 
mitted to  the  jury  on  the  other  pleas. 

2.  3.  The  same  rule  obtains  with  respect  to  pleas  in  abate- 
ment  to  individuals  for  misdemeanors,  which  applies  to  like  pleas 
in  civil  cases.'  If  a  demurrer  is  sustained,  the  judgment  is  not 
final,  but  is,  that  the  defendant  shall  answer  over;  if  the  plea  is 
falsely  pleaded,  and  the  issue  is  found  against  the  defendant,  the 
jury  ascertain  the  damages  in  a  civil  suit,  and  assess  the  fine  or 
determine  the  punishment  in  an  indictment  for  a  misdemeanor, 
if  these,  by  law,  are  left  discretionary  wl.h  the  jury;  if  other- 
wise, on  the  return  of  the  verdict,  the  court  pronounces  the 
sentence.  (The  King  v.  Gibson,  S  East,  107;  King  v.  Johnson, 
6  East,  5S3  ) 

4.  The  right  of  the  defendant  to  plead  over,  after  some  of  his 
pleas  in  abatement  were  annulled,  could  not  be  destroyed,  be- 
cause he  pleaded  other  pleas,  which  he  was  unable  to  support  by 
proof.  It  is  true  that  this  conclusion  will  very  much  impair 
the  salutary  effect  which  was  produced  by  the  certaint\',  under 
the  English  practice,  of  a  conviction,  where  a  false  plea  of  the 
description  was  pleaded;  but  it  results  from  the  right  to  plead 
more  pleas  than  one,  which  is  allowed  in  this  Slate,  in  criminal, 
as  well  as  civil  suiis. 

We  have  before  observed  that  this  question  is  very  general, 
but  it  is  sufficiently  explained  by  the  statement  of  facts  which 
accompanies  the  reference;  and  the  answer,  will  therefore  apply 
to  the  question  in  connection  with  the  facts  of  the  case.  When 
a  demurrer  is  sustained  to  a  plea  in  abatement,  to  an  indictment 
for  a  misdemeanor,  the  judgment  should  be,  that  tlie  defendant 
answer  over  to  the  indictment.  If  a  plea  in  abatement  is  plead- 
ed, and  issue  is  joined  to  the  country,  and  found  against  the 
defendant,  the  jury  or  court,  as  the  case  may  warrant,  should 
assess  the  fine  or  punishment,  unless  on  other  pleas  of  the  same 
kind  the  defendant  is  entitled  to  answer  over  in  consequence 
of  their  being  overruled  on  demurrer;  in  which  event  an  issue 
must  be  formed  on  the  indictment. 
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The  judgment  of  the  Circuit  Court  is  reversed,  and  the  case 
remanded  with  instruclicns  to  award  a  judgment  of  respoiideas 
Quslej'  on  tiie  demurrer,  and  to  permit  the  defendant  to  plead 
in  bar  of  the  defendant. 


Gaines  v.  McKinley. 

1.  A  letter  of  attorney  to  an  agent,  authorizing  him  to  sell  and  make  a  good  title  to 
a  slave,  warranting  him  to  be  a  slave  for  life,  "  and  to  do  and  perform  all,  and 
every  other  matter  or  thing  that  may  be  necessary  touching  the  premises,"  does 
not  prohibit  the  agent  from  making  a  warranty  of  soundness  to  the  purchaser. 

2.  An  agent  employed  to  sell  a  slave  may  warrant  him  to  be  sound,  unless  inhibited 
by  the  terms  of  the  authority  under  which  he  acts. 

THE  plaintiff  in  error  declared  against  the  defendant,  in  the 
Circuit  Court  of  Lauderdale,  for  the  breach  of  a  warranty  of 
soundness  contained  in  a  bill  ef  sale,  by  wiiich  the  a^ent  of  the 
defendant,  in  consideration  of  five  hundred  and  twenty-five 
dollars,  transferred  (he  right  to  a  negro  boy  named  Jackson,  to 
the  plaintiff.  The  case  was  tried  on  the  plea  o{  non  assiiwjisit, 
with  an  agreement  that  the  same  defence  might  be  made,  as  if 
it  were  a  special  plea,  denying  the  authority  to  execute  the  bill 
of  sale,  and  verified  by  afiidavit. 

On  the  trial,  a  bill  of  exceptions  was  sealed;  in  which  (among 
other  things)  it  appears,  that  the  plaintifl' offered  in  evidence,  the 
bill  of  sale  referred  to,  in  his  declaration,  together  with  the  pow- 
er of  attorney,  under  which  it  was  executed:  which  are  in  these 
words,  viz:  "  Received  of  VV.  B.  P.  Gaines,  the  sum  of  one 
thousand  and  fifty  dollars,  the  sum  for  the  purchase  of  two  negro 
men  J  that  is  to  say,  the  sum  of  five  hundred  and  twenty-five 
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dollars,  for  the  purchase  of  John^  about  twenty-seven  years  of 
age;  and  five  hundred  and  twenty-five  dollars^  for  the  purchase 
of  a  negro  man  Jackson,  about  seventeen  years  of  age.  The 
above  described  and  above  named  negroes,  I  warrant  and  forev- 
er defend,  unto  the  siid  W.  B.  P.  Gaines,  the  same  to  be  slaves 
for  life,  and  I  further  warrant  the  same  to  be  sound  in  body  and 
mind,  and  slaves  for  life.      October  11th,  1S33. 

For  JOHN  McKINLEY, 
C.  COCKBURN, 

Attest:  Eli  Friend." 

"  I  hereby  authorize  C.  Cockburn  to  sell  a  negro  man  of  mine 
named  John,  about  twenty-eight  years  of  age,  and  a  negro  boy 
named  Jackson,  about  sixteen  or  seventeen  years  of  age,  and  to 
make  good  titles  to  the  purchaser  or  purchasers,  warranting  them 
to  be  slaves  for  life,  and  to  do  and  perform  all  and  every  other 
matter  or  thing  that  may  be  necessary  touching  the  premises; 
hereby  promising  to  ratify  and  confirm  whatever  he  may  do,  in 
virtue  of  the  power  conferred  by  this  instrument.  In  testimony 
whereof,  I  have  hereunto  set  my  hand  and  affixed  my  seal,  this 
5lh  day  of  October,  1S33.  J.  McKINLEY,  [seal.]  " 

The  defendant  by  his  counsel,  objected  to  the  bill  of  sale  being 
read  to  the  jur}^,  on  the  ground  that  the  power  did  not  confer  an 
authority  to  warrant  the  slaves  sold,  to  be  sound  in  body  and 
mind;  which  objection  was  sustained;  and  the  plaintiff  thereup- 
on excepted. 

Erwin,  for  the  plaintiff. 
McClung,  for  the  defendant. 

COLLIER,  C.  J. — The  question  necessary  to  be  considered 
is,  did  the  power  of  attornev  from  the  defendant  to  Cockburn, 
confer  an  authority  to  warrant  the  soundness  of  the  slaves  to  the 
purchaser? 

In  Skinner  v.  Gunn,  (9  Porter's  Rep.  305,)  this  court  say  "an 
authority  to  do  an  act,  must  include  power  to  do  every  thing 
usual  and  necessary  to  its  accomplishment.  Thus,  an  agent  em- 
ployed to  get  a  bill  discounted,  may  endorse  it  in  the  name  of 
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his  employer,  and  bind  him  by  such  endorsement.  So,  an  agent 
employed  to  sell  a  horse,  may  vvarrant  him  to  be  sound,  that  be- 
ing usually  done  in  such  cases.  But  in  either  of  the  cases  here 
put,  the  power  of  the  agent  might  have  been  restrained,  by  a 
prohibition  to  do  the  particular  acf.'^  So  Mr.  Justice  Story  says, 
that  an  agent  entrusted  to  sell  a  horse,  is  clothed  by  implication, 
with  power  (unless  expressly  forbidden)  to  make  a  warranty  on 
the  sale.  (Story's  Agency,  59,  97,  122.)  No  objection  is  made 
to  the  correctness  of  the  rule  as  here  stated;  but  it  is  argued  for 
the  defendant,  that  this  case  comes  within  the  exception,  and 
that  the  grant  of  power  to  sell  the  slaves  with  an  express  au- 
thority •*  to  make  good  titles  to  the  purchaser  or  purchasers, 
warranting  them  to  be  slaves  for  life,"  impliedly  inhibited  the 
agent  from  making  a  warranty  of  soundness,  upon  the  maxim 
expressio  uniiis  exclusio  est  alterius. 

Upon  a  sale  of  personal  chattels,  the  seller  impliedly  stipulates 
with  the  purchaser,  that  the  article  sold  is  his  own,  and  that  he 
will  indemnify  him  for  the  loss,  if  the  title  is  in  another  person: 
(Ricks  v.  Dillahunty,  8  Porter's  Rep.  134.)  The  direction  then, 
in  the  power  of  attorney,  as  to  warranting  the  negroes  to  be 
slaves  for  life,  conferred  no  additional  authority  upon  the  agent, 
as  the  silent  operation  of  law  would  by  the  mere  act  of  sale, 
have  obliged  the  defendant  to  make  good  a  defect  in  the  title. 
And  as  the  legal  effect  of  the  power  is  a  mere  authorit}'  to  sell 
not  enlarged  by  the  terms  noticed,  it  is  clear  that  the  maxim  re- 
lied on,  will  not  lend  its  influence.  To  make  it  applicable,  and 
thus  exclude  the  warranty  of  soundness,  as  an  unwarrantable  ten- 
sion of  the  power  granted,  it  should  appear  that  the  manner  in 
which  the  sale  was  to  be  consummated,  so  far  as  it  related  to  the 
warranty,  was  expressly  pointed  out,  or  that  the  power  to  war- 
rant, went  beyond  what  the  law  would  imply  from  the  sale 
itself. 

This  view  being  decisive  of  the  case  upon  its  merits,  we  de- 
cline considering  the  other  questions  raised  upon  the  bill  of  ex- 
ceptions.    The  judgment  is  reversed,  and  the  case  remanded. 
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Black  &  Manning  v.  Oliver. 

1.  Where  an  illegal  contract  is  executed,  and  the  parties  arc  in  pari  delecto,  the 
law  will  not  interfere  between  them. 

2.  A  condition  entered  into  by  the  purchaser  of  a  slave,  at  a  reduced  price,  that  he 
will  make  her  his  wife,  and  set  her  free,  is  illegal  and  void,  and  the  prurchascr  will 
take  the  slave,  discharged  from  the  performance  of  the  condition. 

Error  to  the  Circuit  Court  of  Mar&hall  County. 

DETINUE  by  tlie  defendant  in  error  for  a  female  slave,  and 
judgment  in  his  favor  in  the  court  below,  on  the  plea  of  non 
detinet. 

The  facts  of  the  case,  as  set  out  in  a  bill  of  exceptions  taken  at 
the  trial,  are  that  the  defendant  in  error,  about  eighteen  months 
after  his  removal  to  this  State  from  South  Carolina,  sold  and  con- 
veyed by  bill  of  sale,  the  negro  woman  in  controversy,  to  one 
Robert  Sweet.  It  was  also  proved  that  Sweet  gave  his  note  to 
Oliver  for  two  hundred  and  fifty  dollars,  the  consideration  men- 
tioned in  the  bill  of  sale;  but  Oliver  was  not  to  enforce  payment 
thereof,  but  was  to  credit  Sweet:  That  the  slave  was  worth  from 
six  to  eight  hundred  dollars;  and  that  the  inducement  for  the  sale 
of  the  slave  to  Sweet,  was,  that  he  was  to  make  her  his  wife,  and 
emancipate  her. 

The  plaintiffs  in  error  proved,  that  they  purchased  the  slave 
from  Sweet  for  two  hundred  dollars;  and  produced  a  bill  of  sale 
from  him  to  them,  for  the  slave.  Evidence  was  also  offered, 
tending  to  show,  that  the  plaintiffs  knew  the  circumstances  un- 
der which  Sweet  acquired  the  slave,  before  they  purchased  from 
him. 

The  plaintiff  below,  then  offered  to  prove  by  a  witness,  that 
Sweet,  before  his  purchase  of  the  slave,  told  him  that  he  had  fol- 
lowed the  plaintiff  below  from  Carolina,  for  the  purpose  of 
cheating  him  out  of  this  negro,  under  the  false  pretence,  that  he 
57 
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intended  to  keep  her  for  a  wife,  and  would  set  her  free.  The 
defendants  below  were  not  present.  To  the  introduction  of  this 
testimony,  the  defendants  below  objected;  but  the  court  permit- 
led  it  to  go  to  the  jury;  to  which  opinion  the  defendants  excep- 
ted,  and  now  assigns  for  error. 

Hopkins,  for  the  plaintiff  in  error. 

ORMOND,  J.-— The  evidence  f*et  out  rn  the  bill  of  exceptponsy 
shows,  that  the  i«lave  in  controversy  was  sold  by  the  defcndat»t 
in  error,  at  a  very  reduced  price,  to  one  Sweet,  in  consideration 
that  he  should  make  her  his  wife,  and  emancipais  her. 

We  must  infer,  from  the  statement  on  the  record,  that  the 
bargain  was  to  be  consummated  in  this  Slate,  where  a  marriage 
between  a  white  and  colored  person  would  be  illegal;  and  it  was 
probably  intended,  that  the  parties  should  live  together  in  a  state 
of  concubinage.  As  either  would  be  in  violation  of  the  Jaw  of 
this  State,  morality,  and  public  decency,  the  stipulation  would 
be  void;  and  by  the  purchase,  SvTeet  acquired  the  absolute  pro- 
perty in  the  slave,  discharged  frona  the  performance  of  the  con- 
dition. 

It  is  a  well  established  principle  of  law^  that  all  contracts  or 
agreements,  which  have  for  their  object  any  thing  repugnant  to 
justice,  or  against  the  general  policy  of  the  common  law,  or  con- 
trary to  the  provisions  of  any  statute,  are  void.  In  the  eloquent 
language  of  Lord  Chief  Justice  Wilmot,  in  CoHins  v.  Blantern, 
(2  Wilson  347)  "  This  is  a  contract  to  tempt  a  man  to  transgress 
the  law;  to  do  that  which  is  injurious  to  the  community:  it  is 
void  by  the  common  law;  and  the  reason  why  the  common  lav/ 
says  such  contracts  are  void,  h  for  the  public  good:  you  shall  not 
stipulate  for  iniquity.  All  writers  upon  our  law  agree  in  this: 
No  polluted  hands,  shall  touch  the  pure  fountains  of  justice." 

The  condition  of  the  sale  being  clearly  against  law,  and  a  gross 
violation  of  public  decency,  is  absolutely  void.  The  attempt 
here,  is  in  effect,  to  recover  back  the  slave,  because  this  illegal 
condition  has  not  been  performed.  This  the  law  will  not  toler- 
ate; where  the  contract  is  executed,  and  the  parties  to  it  are  in 
pari  delicto,  the  law  will  not  interfere  between  them. 
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The  plaintiffs  in  error,  are  purchasers  from  Sweet,  for  a  valu- 
able consideration,  with  notice  (as  appears  from  the  record)  of  the 
illegal  condition;  the  question  therefore,  is  in  effect  the  same, 
as  if  the  suit  was  between  the  original  parties  to  the  transaction. 

The  question  is  presented  in  this  Court,  on  an  exception  taken 
to  the  opinion  of  the  court  below,  admitting  evidence  that  Sweet 
had  confessed,  that  he  had  followed  the  defendant  in  error,  from 
Carolina  to  this  State,  for  the  purpose  of  cheating  him  out  of  the 
slave,  under  the  false  pretence,  that  he  would  make  her  his  wife, 
and  set  her  free.  It  does  not  appear,  that  the  plaintiffs  in  error 
v^ere  apprized  of  these  facts,  nor  is  that  at  all  important.  Wheth- 
er Sweet  was  acting  in  good  or  bad  faith,  in  promising  to  do  an 
act,  whieh  the  law,  public  decency,  and  good  morals  alike  for- 
bid, can-not  effect  the  question.  It  follows,  from  what  has  been 
said,  that  the  court  erred,  in  permitting  the  testimony  to  go  to 
the  jury. 

It  is  difficult  t-Q  resist  the  conclusion  that  the  whole  case  does 
not  appear  on  the  record.  What  the  law  would  be,  in  a  case 
where  the  condition  of  a  nominal  sale  of  this  character,  was,  to 
take  the  subject  of  ?t  to  some  other  country,  where  such  marriages 
were  lawful,  it  is  net  necessary  now  to  determine. 

Let  the  judgment  fee  rev«erse<i  and  the  cause  remanded. 
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Porter  v.  Nash. 

1.  A  declaration  describes  a  promissory  note  as  bearing  date,  and  payable  sometime, 
during  the  last  of  the  month  of  October,  or  about  the  first  of  the  month  of 
November,  1838,  is  iiad  on  demurrer,  although  it  is  averred,  that  the  note  is 
lost,  and  that  the  affidavit  required  by  the  statute,  has  been  filed. 

2.  Instructions  applicable  only  to  one  count  of  the  declaration  are  properly  refused 
when  requested  generally,  as  covering  the  whole  case. 

3.  A  judgment  will  not  be  reversed  because  of  an  erroneous  charge  to  the  jury 
when  it  appears  that  no  injury  was  d-^ne  to  the  adverse  party,  nnder  the  circum- 
stances of  the  case. 

4.  Interest  is  properly  allowed  on  a  count  for  money  had  and  received,  if  the  de- 
mand  on  which  the  recovery  is  had,  is  lawfully  entitled  to  bear  interest. 

Writ  of  error  to  the  Circuit  Court  of  Perry  County. 

ASSUMPSIT. — One  count  is  on  a  promissory  note,  averred 
to  have  been  lost;  this  note  is  described  as  bearing  dale  and 
and  payable  sometime  during  the  last  of  the  month  of  Octo- 
ber^ or  about  the  first  of  the  month  of  November,  1S3S. 
The  count  then  alleges  that  the  note  was  lost  or  mislaid  "  as 
appears  by  the  affidavit  here  produced  and  shewn  to  the  court." 
To  this  was  added  the  common  money  counts.  The  defendant 
demurred  to  the  first  count,  and  pleaded  in  bar  of  the  others. 
The  Circuit  Court  overruled  the  demurrer.  After  which  the 
defendant  pleaded  non  assumpsit.  Verdict  and  judgment  for  the 
plaintiff.  In  the  progress  of  the  trial  the  deposition  of  a  wit- 
ness was  offered  in  evidence,  which  stated  that  the  witness  was 
present  when  a  conversation  was  had  between  the  parties,  in 
which  the  defendant  acknowledged  he  was  j"stly  indebted  to 
the  plaintifi",  to  the  amount  of  fifteen  hundred  dollars,  on  a  due 
bill  or  promissory  note  payable  to  the  plaintiff,  which  the  latter 
said  he  had  lost;  also  that  he  was  indebted  in  the  further  sum  of 
fifty  dollars,  for  money  borrowed  by  the  plaintiff  and  applied  to 
the  use  of  defendant.     It  was  likewise  admitted  by  the  plaintiff, 
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that  the  defendant  held  a  note  on  him  for  one  hundred  dollars. 
The  witness  could  not  state  positively,  the  date  of  the  note, 
but  so  far  as  his  recollection  served,  it  was  due  the  first  of  Janu- 
ary, 1839.  He  also  stated,  that  no  other  notes  or  debts  were 
mentioned  in  this  conversation  as  due  from  the  defendant  to  the 
plaintiff.  No  other  evidence  to  sustain  the  suit  was  offered. 
The  defendant  objected  to  the  reading  of  the  deposition,  be- 
cause the  witness  did  not  state  the  date  of  the  note,  and  because 
that,  described  by  him,  was  variant  from  the  one  set  out  in  the 
first  count,  and  did  not  correspond  with  the  affidavit,  that  the 
plaintiff  had  made  and  filed.  The  deposition  was  admitted. 
The  defendant  then  moved  the  Circuit  Court  to  instruct  the 
jury  that,  unless  the  note  described  by  the  witness,  corres- 
ponded with  the  averment  of  the  first  count,  and  unless  the 
date  of  the  note  was  proved,  a  verdict  ought  to  be  found  for  the 
plaintiff;  this  was  refused,  and  the  jury  instructed,  that  if  they 
believed  the  witness  was  mistaken  in  his  recollection  of  the 
lime  when  the  note  became  due,  as  he  had  not  sworn  positively, 
they  might  find  for  the  plaintiff;  but,  if  they  were  satisfied  the 
witness  was  mistaken  they  could  not  so  find:  however,  as  there 
were  three  common  money  counts  they  ought  to  find  in  favor  of 
the  plaintiff  on  these,  although  the  note  proved,  varied  from  that 
described.  The  defendant  likewise  moved  the  court  to  instruct 
the  jury,  if  they  should  find  for  the  plaintiff  on  the  count  for  mo- 
ney had  and  received,  they  ought  not  under  that  count,  to  allow 
interest  on  the  note;  this  was  also  refused,  and  thejury  instructed 
to  allow  interest  if  they  found  for  the  plaintiffon  either  count.  The 
defendant  excepted  to  the  decisictas  made  on  the  several  points 
raised,  and  assigns  the  same  as  error;  and  also,  the  decision 
overruling  his  demurrer  to  the  first  count. 

Erwin,  for  the  plaintiff  in  error,  submitted  the  case  on  the 
following  points: 

1st.  The  first  count  of  the  declaration  is  uncertain,  and  there- 
fore the  demurrer  ought  to  have  been  sustained. 

2d.  The  proof  varied  from  the  description  and  ought  not  to 
have  been  admitted. 
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3.  Interest  was  not  allowable  on  the  count  for  money  had  and 
received.     Chilty  on  Bills,  422. 
Vandegraff,  contra. 

GOLDTHWAITE,  J.— 1.  The  first  count  of  the  declaration 
instead  of  direct  and  positive  averments  of  the  date  of  the  note, 
and  its  time  of  payment,  contains  a  statement  of  these  matters  in 
a  very  loose  and  uncertain  manner.  It  may  be  possible  that  the 
plaintifi'  was  unable  to  furnish  any  more  certain  description  of 
the  note,  having  lost  it  from  his  possession,  but  this  does  not 
authorize  a  departure  from  the  rule  of  pleading,  which  directs 
that  all  averments  shall  be  direct,  certain,  and  positive.  [1 
Chitty  on  Pleas,  236  to  421.] 

The  statute  of  1S2S,  respecting  lost  bonds,  rules,  &c.  [Aikins* 
Pigest,  329]  does  not  change  the  rules  of  pleading  in  the  case  of 
a  lost  instrument;  it  provides  "  that  when  any  person  may  have 
or  own,  or  may  have  owned  any  bond,  &c.  the  right  or  title  to 
the  same  remaining  in  him,  and  the  same  shall  be  or  have  been, 
destroyed  by  fire,  or  lost,  by  accident,  he  shall  be  authorized, 
upon  first  making  oath  in  writing,  of  the  loss  of  the  bond,  &:c. 
and  that  the  same  has  not  been  paid,  satisfied,  or  discharged,  to 
«ue  at  common  law,  and  recover  upon  the  same,  on  making  proof 
of  the  contents  of  such  bond,  &c.  so  lost  or  destroyed.  It  is 
apparent,  from  this  recital  of  the  act,  that  if  anj'  change  what- 
ever was  made  of  the  law  as  understood  at  its  passage,  that  the 
pleadings  remain  precisely  as  before.  A  party  is  not  without  a 
remedy,  although  he  may  not  be  able  to  stale  the  date  or  other 
description  of  a  lost  note,  with  certainty  and  precision.  Nor 
would  the  fact  that  the  evidence  also  was  uncertain,  as  to  such  a 
matter  debar  him  from  a  verdict  on  the  common  counts,  if  the 
jury  vvas  satisfied  of  the  amount  remaining  due,  and  of  the  dis- 
tinction of  the  instrument  or  of  its  loss,  if  the  adverse  party 
could  not  be  injured,  by  its  afterwards  coming  to  the  possession 
of  another.  We  think  it  was  incumbent  on  the  plaintiff,  when 
he  framed  the  first  count  of  his  declaration,  on  the  note,  to  aver 
its  description  with  the  same  certainty  as  in  other  cases;  the  al- 
legations of  the  loss  of  the  uolc  and  of  the  filing  of  the  affidavit, 
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<loes  not  cure  the  previous  delect;  the  only  use  of  these  aver- 
ments being  to  dispense  with  oyer  of  the  instrument,  if  it 
should  be  craved,  under  our  rules  of  practice.  The  circuit  court 
therefore  erred  in  overruling  the  demurrer  to  the  first  count. 

2.  The  objection  to  the  deposition  was  properly  overruled  be- 
cause the  evidence  aflforded  by  it,  was  amply  sufficient  to  sustain 
the  action,  on  the  common  counts,  although  it  might  not,  without 
other  evidence,  be  satisfactory  to  support  the  first  count.  And 
for  a  similar  reason,  the  refusal  to  give  the  instructions  request- 
ed, is  without  any  legal  objection;  as  they  went  to  the  whole 
case,  when,  (if  they  could  be  supported  under  any  circum- 
stances,) they  could  have  been  properl}'  given,  as  applicable  alone 
to  the  first  count. 

3.  The  jury  was  instructed,  that  if  they  believed  the  witness 
was  mistaken  as  to  the  time  when  the  note  became  due,  they 
might  find  for  the  plaintiff  on  the  first  count.  The  witness  did 
not  pretend,  it  is  true,  to  speak  positively  to  the  date,  yet  if  he 
was  mistaken,  there  was  no  evidence  whatever  before  the  jury 
to  authorize  a  verdict  on  this  count,  for  the  bill  of  exceptions 
distinctly  sets  out  the  fact,  that  no  other  evidence  than  the  de- 
position was  before  the  jury.  This  part  of  the  instructions 
might  have  misled  the  jury  so  far  as  to  cause  them  to  give  inter- 
est from  October  or  November,  instead  of  the  following  month 
of  January;  but  if  the  amount  of  the  verdict  shows  that  the  jury 
were  not  misled,  and  assessed  the  interest  only  from  January,  we 
should  hesitate  long  before  we  would  reverse  the  judgment  for 
this  cause,  as  we  consider  it  clear  that,  a  judgment  ought  not  to 
be  reversed  even  when  an  erroneous  charge  has  been  given,  if 
it  appears  from  the  circumstances  of  the  case,  that  no  injury  has 
been  done  to  the  adverse  party. 

As  ihejudgment  is  necessarily  reversed  on  the  point  previously 
mentioned,  we  need  not  examine  the  amount  of  the  verdicL  to 
ascertain  whether  injury  has  or  has  not  been  done,  and  sufficient 
has  been  said  to  prevent  a  recurrence  of  a  similar  charge. 

4.  The  instruction  respecting  the  non-allowance  of  interest,  if 
the  verdict  should  be  found  on  the  count  for  money  had  and  re- 
ceived, was  correctly  refused.     Formerly  it  was  the  practice  not 
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to  allow  interest  on  this  count;  (Chitfy  on  bills,  422)  but  we  are 
not  aware  that  any  such  rule  has  ever  obtained  in  the  American 
courts.  The  course  of  praciice  in  this  State  has  always  been  the 
reverse,  and  we  can  perceive  no  reason  why  interest  should  not 
be  allowed  on  a  demand  which  is  lawfully  entitled  to  bear  it, 
whether  the  recovery  is  had  on  a  special  or  a  general  count. 

For  the  error  in  overruling  the  demurrer  to  the  first  count  of 
the  declaralioB  the  judgment  is  reversed  and  the  cause  re- 
manded. 


Turnly  v.  Stinson  ei  als. 

1.  A  motion  to  dismiss  a  writ  of  error,  on  the  ground  that  it  does  not  set  out  the 
names  of  all  the  defendants,  will  not  be  entertained  after  joinder  in  error. 

2.  Where  it  appeared  from  the  record  that  the  plaintiff  recovered  a  verdict  and 
judgment  in  a  proceeding  for  afo'-cible  detainer,  before  a  justice  of  the  peace, 
and  afterwards  the  case  found  its  way  to  the  circuit  court,  where  the  defendant 
assigned  errors — and  the  entry  of  the  judgment  shows  that  the  parties  came  by 
their  attorneys,  and  that  the  questions  of  law  arising  upon  the  assignment,  were 
fully  argued  ;"  held  that  it  is  not  an  available  objection  to  the  proceedings  in  the 
circuit  court,  that  the  cause  does  not  appear  to  have  been  taken  there  by  certio- 
rari; it  will  be  intended  that  a  certiorari  was  either  waived  or  lost. 

3.  Where  the  complaint  in  a  proceeding  for  a  forcible  detainer  substantially  con- 
forms  to  the  statute,  the  circuit  court  in  reversing  the  judgment  of  a  justice  of 
the  peace  at  the  instance  of  the  defendant,  should  direct  that  the  cause  be  re- 
manded. 

THE  defendants  counsel  moved  to  dismiss  the  writ  of  error 
in  this  case,  because  it  does  not  set  out  the  names  of  all  the  de- 
fendants, but  describes  them  as  '<John  Stinson  and  others," 
while  the  record  discovers  the  names  of  two  other  defendants. 
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This  motion  comes  too  late.  The  defendants  have  joined  in 
error,  and  thus  waived  all  objection  to  the  defectiveness  of  the 
process  by  which  the  case  is  brought  here.  Such  was  the  opinion 
of  this  court  as  incidentally  expressed  in  the  Tombeckbee  Bank 
V.  Freeman,  Minor's  Rep.  2S5;  and  Koin  v.  Mcllvaine  &  Col- 
lier, 1  Porter's  Hep.  275.  It  is  true,  that  in  Roberts  v.  Taylor 
et  al.,  4  Porter's  Rep.  421,  I  said  that  the  motion  to  dismiss  a 
writ  of  error  "is  in  time,  if  made  even  after  joinder  in  error.'' 
But  that  remark  was  not  necessary  to  the  decision  of  the  case, 
and  was  made  arguendo,  without  reference  to  previous  decisions  j 
consequently  we  are  not  disposed  to  regard  it  as  authority. 

This  was  a  proceeding  {or  a  forcible  detainer  under  the  statute, 
commenced  before  a  justice  of  the  peace  of  Benton.  A  verdict 
and  judgment  was  rendered  in  favor  of  the  plaintiff,  for  the  re- 
covery of  the  premises  alleged  to  be  detained,  and  the  case  taken 
to  the  circuit  court  of  that  county,  where  the  judgment  of  the 
justice  was  reversed,  and  judgment  rendered  against  the  plaintiff 
for  costs. 

Many  cases  have  been  here  assigned  for  error,  all  of  which 
have  been  abandoned  at  the  bar,  but  the  two  following — 1.  The 
circuit  court  reversed  the  judgment  of  the  justice  of  the  peace, 
when  it  does  not  appear  that  the  case  was  taken  to  that  court  by 
certiorari.  2.  Upon  the  judgment  of  reversal,  the  case  should 
have  been  remanded  to  the  justice  of  the  peace. 

1.  In  the  circuit  court  errors  were  assigned,  and  the  entry  of 
the  judgment  shows  that  the  parties  came  by  their  attornies,  and 
that  the  questions  of  law  arising  upon  the  assignment  were  fuHy 
argued.  We  have  held,  in  several  cases,  thataftera  judgment  by 
nil  dicit  or  on  verdict,  if  the  record  contains  no  declaration,  wc 
would  intend  either  that  it  had  been  dispensed  with  by  the  par- 
ties, or  else  lost  from  the  files  after  judgment.  So  in  the  pre- 
sent case,  the  parties  having,  without  objection,  submitted  iheir 
case  for  the  judgment  of  the  court,  we  must  suppose  that  they 
either  waived  the  statutary  mode  of  getting  it  into  court,  or  that 
the  certiorari  has  been  lost. 

2.  Upon  looking  into  the  complaint  we  find  it  not  remarkable 

5S 


458  ALABAMA. 


Ellis  V.  Burden. 

for  precision,  or  directness  in  its  statements,  yet  it  substantially 
conforms  to  the  statute.  Thejudgment  of  the  circuit  court  then, 
should  not  merely  have  reversed  that  of  the  justice,  but  should 
have  remanded  the  case  for  further  proceedings.  [Bliss  v.  Win- 
ston, at  the  last  term]  is  a  direct  authority  upon  this  point. 

Thejudgment  is  reversed  and  the  case  remanded,  that  the  cir- 
cuit court  may  award  ^  procedendo  to  the  justice  of  the  peace^ 
or  his  successor,  if  he  be  not  now  in  office. 


J.   Cochran,  for  the  plaintiff. 
Peck,  contra. 


Ellis  v.  Burden. 

1.  Where  E.  and  B.  entered  into  an  agreement  in  writing,  that  E.  should  do  the 
brick  work  and  plaistering  on  sixteen  tenements,  in  St.  Francis  street,  between 
Dearborn  and  Wilkinson  streets,  in  Mobile,  and  on  the  completion  of  the  work, 
B.  agreed  to  give  to  E.  a  deed  for  three  of  the  tenements.  Held,  that  a  specific 
performance  would  be  decreed  at  the  suit  of  E.  who  had  performed  the  contract 
on  his  part. 

2.  Also,  that  the  silence  of  the  contract,  as  to  which  of  the  three  tenements  were 
to  be  conveyed  to  E.  was  no  obstacle  to  a  specific  performance;  as  that  was  not 
a  term  of  the  contract,  but  related  to  the  subject  matter,  as  to  which  parol  evi- 
dence was  admissible;  and,  that  as  the  parties  themselves,  had  subsequently  de- 
signated the  tenements  which  should  be  conveyed  to  E.,  that  equity  would  en- 
force it ;  but,  that  if  such  had  not  been  the  case,  as  the  tenements  were  all  of  the 
same  value,  it  was  competent  for  the  court  to  make  the  designation. 

3.  That  the  deed  contemplated  by  the  parties,  in  the  agreement,  was  a  conveyance 
in  fee  simple;  and  that  to  effectuate  their  intention,  B.  should  execute  to  E,  a 
deed  in  fee  simple,  for  the  three  tenements  designated  by  the  parties,  with  a  cove- 
nant  against  incumbrances,  done  or  EufTered  by  him. 
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■L  A  court  of  chancery  will  not  decree  a  specified  performance,  where  it  would  ope- 
rate unjustly  on,  or  be  greatly  prejudicial  to  the  defendant. 

Error  to  the  first  district,  Southern  Chancery  Division  sitting 
at  Mobile. 

THIS  was  a  bill  filed  for  specific  performance,  by  the  plainiiff 
in  error,  against  the  defendant  in  error. 

The  bill  charges,  that  the  respondent  applied  to  him  to  build 
sixteen  small  tenements  in  the  city  of  Mobile,  and  do  certain 
other  work  for  him,  and  in  compensation  therefor,  proposed  to 
make  him  a  title  in  fee  simple,  to  three  of  said  tenements;  the 
wood  work  of  the  houses  to  be  done  by  the  respondent:  that 
they  entered  into  an  agreement  in  writing  to  that  effect,  which 
is  set  out  in  the  bill.  The  instrument  commences,  *'  Specifica- 
tion of  the  brick  and  plaistering  work  required,  of  sixteen  tene- 
ments, to  be  erected  on  St.  Francis  street,  between  Dearborn  and 
Wilkinson  streets,  in  the  city  of  Mobile."  The  parties  then 
proceed  to  describe  the  manner  in  which  the  houses  should  be 
erected,  and  conclude  thus,  to  be  paid  for  in  the  following  man- 
ner : 

'<  Brick  work  of  sixteen  tenements,  :             gl002  00 

Brick  for  well,                      :                  :  50  00 

*'     for  privy  sinks                      ;  :                     44  80 

Moore's  house,  brick  work                  :  274  32 

Plaistering  of  do.                           :  :                   219  00 

Plaistering  sixteen  tenements                :  1200  00 

Plaistering  John  Burden's  office,  and  building  chimney      SO  00 


^2900  12 
♦^On  the  completion  of  the  herein  specified  amount  of  work, 
<he  herein  named  John  Burden  agrees,  to  give  a  deed  to  three  of 
the  herein  named  sixteen  tenements,  rating  each  at  one  thousand 
dollars;  and  further  agrees,  to  take  Robert  Ellis'  obligation  for 
the  balance  of  the  amount,  whatever  it  may  be  less  than  three 
thousand  dollars:  and  further,  the  herein  named  Btirdeo  agrees 
io  take  the  bal^mce  above  named,  in  bricks  or  work,  at  their  rate 
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of  selling  when  this  contract  is  completed,  provided  the  said 
Ellis  is  disposed  to  pay  in  that  form:  and  the  first  obligation 
named,  to  be  payable  in  six  months  after  the  possession  of  the 
above  named  tenementis  are  given:  and  further,  should  the  here- 
in named  Ellis,  fail  to  comply  with  this  contract,  the  herein 
named  Burden  shall  be  at  liberty  to  finish  the  same,  and  charge 
the  account  of  the  said  Ellis  for  non  performance  on  his  part: 
and  should  the  said  Burden  fail  to  comply  with  his  part  of  the 
contract,  after  the  work  is  completed  within  the  specified  time, 
then  the  said  Ellis  shall  proceed  to  recover  the  contract  in  a 
legal  manner:  and  that  this  contract  prevents  the  said  Burden 
from  disposing  of  the  said  three  tenements  in  any  other  manner 
than  herein  described.         (Signed)  JOHN  BURDEN,    . 

ROBERT  ELLIS." 

The  bill  further  charges  that  Burden,  of  his  own  mere  motion, 
added  to  the  rear  of  each  of  the  sixteen  lots,  upon  which  the 
houses  were  to  be  erected,  six  feet  of  ground:  and  also,  in  the 
same  manner,  erected  in  the  rear  of  each  house,  a  small  wooden 
kitchen,  for  the  use  of  the  house.  These  additions  were  not 
contemplated  by  .the  agreement  or  original  plan,  and  promised 
complainant  at  the  time  of  their  erection,  to  include  the  addition- 
al ground  and  kitchens,  with  the  tenements  he  was  to  recover, 
and  to  give  him  the  conveyance  therefor,  at  a  reasonable  valua- 
tion: and  avers  that  they  are  not  worth  more  than  one  hundred 
dollars  each. 

The  bill  further  charges,  that  the  complainant  well  and  truly 
performed  his  part  of  the  contract,  in  the  erection  of  the  said 
houses,  and  other  work,  as  stipulated  in  the  agreement,  except, 
that  he  was  prevented  by  the  failure  of  the  defendant  in  doing 
the  wood  work,  from  finishing  the  plaistering  before  the  14th 
December  instant.  He  further  charges,  that  while  the  work 
was  in  progress.  Burden  and  himself  agreed,  that  numbers  three, 
four  and  five,  of  said  tenements,  numbering  from  east  to  west, 
should  be  assigned  to  complainant. 

The  bill  further  charges,  that  Burden  has  executed  a  mortgage 
on  the  whole  sixteen  lots,  for  the  sum  of  eleven  thousand  dollars; 
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but  that  no  part  of  the  mortgage  debt  was  to  be  paid  by  him; 
and  prays  a  specific  performance  of  the  contract. 

The  respondent,  by  his  answer,  admits  the  making  of  the 
agreement;  but  insists,  that  it  was  intended  as  a  mere  specifica- 
tion of  work  to  be  done,  and  materials  furnished;  that  it  never 
was  intended  by  the  parties,  that  any  of  the  tenements  should 
be  conveyed  to  the  complainant,  but  that  the  clause  to  that  effect 
in  the  agreement,  was  intended  to  secure  him  the  payment  of 
the  money,  in  the  nature  of  a  mortgage. 

Answer  further  states,  that  respondent  furnished  materials 
for  building  the  houses,  to  the  amount  of  twelve  hundred  dollars, 
for  which  he  has  a  just  claim  on  the  complainant,  of  which  he 
makes  an  exhibit,  and  states  that  it  was  agreed  between  him  and 
complainant,  that  the  materials  thus  furnished,  should  be  in 
part  payment  of  the  money  agreed  to  be  paid  for  the  erection  of 
the  buildings,  and  other  work  agreed  to  be  done.  Denies  having 
made  an  agreement  with  complainant,  that  he  should  have  the 
three  tenements  designated,  three,  four,  and  five,  or  any  others, 
states  that  an  arrangement  was  entered  into  to  raise  the  money 
for  complainant,  through  the  bank;  that  the  notes  were  made 
payable  in  one,  two  and  three  years.  The  notes  were  executed 
and  a  mortgage  to  the  bank  prepared,  on  five  of  the  tenements, 
by  respondent,  but  the  application  to  the  bank  was  unsuccessful. 

Answer  further  states,  that  after  the  making  of  the  contract  set 
out  in  the  bill,  he  changed  his  design,  adding  six  feet  to  the  rear 
of  the  lots,  and  erected  kitchens,  and  finished  the  houses,  both 
inside  and  outside,  considerably  better  than  was  at  first  anticipa- 
ted; to  all  which,  complainant  made  no  objection.  Insists,  that 
the  additions  and  alterations  made  by  him,  have  added  at  least 
thirty  per  centum  to  the  value  of  the  tenements.  Admits  that 
he  has  leased  the  tenements,  number  three,  four  and  five,  and  re- 
ceived the  rent,  and  states  several  mortgages  which  have  been 
given  on  the  houses. 

Wm.  Norton,  a  witness  for  the  complainant  proved,  that  about 
June<  18.36,.  the  defendant  informed  him,  that  he  was  about  erect- 
ing sixteen  small  tenements  on  St.  Francis  street,  and  showed  him 
the  plan,  and  proposed  to  witness  to  work  for  him,  and  take  one  of 
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the  houses  for  pay,  which  a  day  or  two  after  was  agreed  on,  and 
about  the  5th  of  June,  he  went  to  work.  Enquired  of  witness 
if  he  knew  of  any  one  who  would  do  the  brick  work,  and  take 
houses  in  puy.  Subsequently  told  him,  he  had  made  a  contract 
with  Eili?  to  do  the  brick  work  and  plaistering;  showed  him  the 
contract,  and  told  him  Ellis  was  to  have  three  of  the  houses. 
Told  witness  also,  that  he  was  to  assist  Ellis,  bv  furnishing  him 
lime  and  negro  labor,  and  upon  witness  remarking,  that  Ellis 
woul.l  not  be  entitled  to  three  of  the  houses,  respondent  remark- 
ed that  he  had  other  work  to  do;  and  at  another  time  said,  he 
had  thirty  houses  to  build,  and  that  complainant  would  do  work 
enough  for  him  to  make  up  the  deficiency.  Heard  a  conversa- 
tion between  complainant  and  respondent,  as  to  the  houses  which 
should  be  Ellis'.  Ellis  wished  to  have  some  which  respondent 
said  he  had  sold,  but  told  Ellis  to  take  choice  of  the  rest.  Ellis 
then  selected  three,  numbered  three,  four  and  five;  the  respon- 
dent replied  "well."  The  houses  were  afterwards  known  by 
the  workmen  as  Ellis'  houses.  Heard  conversation  at  other 
times  in  which  respondent  admitted,  the  houses  to  be  Ellis'; 
upon  one  occasion  propcsed  to  witness  to  buy  his  and  Ellis'  houses, 
if  they  desired  to  sell.  Respondent  told  witness  he  intended  to 
add  six  feet  to  the  lots,  and  to  build  kitchens,  and  proposed  to 
witness  that  it  should  be  continued  through  the  block,  for  the 
sake  of  uniformity,  and  that  he  would  charge  a  reasonable  price 
for  the  addition,  which  was  agreed  to;  understood  Ellis  to  be  in- 
cluded in  the  arrangement.  Thinks  the  addition  worth  ninety- 
five  dollars. 

A.  B.  Cammach  testified,  that  respondent  told  him  of  his  in- 
tention to  erect  the  buildings,  and  desired  him  to  recommend 
some  one  to  do  the  brick  work  and  plaistering,  when  he  recom- 
mended the  complainant — subsequently  respondent  told  witness, 
he  had  employed  complainant,  who  was  to  take  some  of  the 
buildings^  he  thinks  three,  in  payment.  Witness  was  frequently 
there,  while  the  buildings  were  in  progiess.  Complainant  show- 
ed him  the  houses  he  was  to  have;  they  were  on  th»end  towards 
Claiborne  street,  one  or  two,  from  the  corner,  and  numbered  eith- 
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er  one,  two,  and  ihree,  or  three,  four,  and  five.  Respondent 
was  present  at  one  of  these  conversations,  and  made  no  objection. 
Understood  that  complainant  was  to  have  a  title  in  fee  simple. 

Thomas  S.  James  deposed,  that  respondent  told  him,  he  en- 
gaged complainant  to  do  the  brick  work  and  plaistering  of  six- 
teen small  tenements,  and  that  be  was  to  receive  three  of  them, 
in  compensation  for  his  work.  The  brick  work  and'plaistering, 
was  done  in  a  workmanlike  manner.  The  kitchens  worth  about 
one  hundred  dollars. 

William  R.  Smith — heard  respondent  say,  he  wished  to  get  a 
workman  to  erect  sixteen  small  tenements,  and  receive  a  portion 
of  the  buildings  as  compensation. 

George  Francis. — Is  a  brick  layer — worked  on  the  buildings 
— has  frequently  heard  complainant  say  in  presence  of  respon- 
dent, that  the  houses  numbered  three,  four  and  five  were  to  be 
his;  and  frequent  allusions  to  them  as  Ellis'  houses,  in  presence 
of  respondent;  the  houses  were  numbered  from  east  to  west. 

Thomas  Mayberry.— Respondent  told  him  he  had  engaged  a 
brick  layer  to  build  the  houses,  and  taken  two  in  payment,  as 
well  as  he  can  recollect. 

Benjamin  F.  Marshall. — Had  a  conversation  with  respondent, 
who  told  him  he  was  to  pay  for  some  part  of  the  work  in  build- 
ings. Understood  he  was  to  give  a  title  in  fee  simple,  heard 
nothing  said  of  a  mortgage. 

Witnesses  for  respondent — John  Mayrant  says,  that  at  the  in- 
stance of  respondent,  he  signed  three  promissory  notes, attached 
to  his  deposition  which  respondent  told  him  were  for  the  bene- 
fit of  Ellis,  and  on  account  of  a  debt  he  owed  him.  Witness 
remarked,  he  did  not  know  Ellis,  and  could  not  sign  the  notes 
for  his  accommodation,  but  would  do  so  for  his  (Burden's)  accom- 
modation. Burden  said,  he  would  be  obliged  to  pay  money  to 
Ellis,  unless  he  could  get  three  notes,  which  Ellis  would  receive. 
Henry  Childs. — Is  a  clerk  in  the  Branch  Bank,  at  Mobile. — 
The  notes  referred  to  by  the  preceding  witness,  were  offered  to 
the  bank  for  discount,  in  October  or  November,  1837;  the 
notes  and  mortgage  attached  to  his  deposition,  were  entered  on 
the  offering  book.     The  notes  were  not  discounted.     Has  no  re- 
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collection  who  deposited  the  notes  in  banh,  but  presumes  it 
was  Ellis,  as  his  is  the  first  name  on  the  notes.  If  they  had 
been  discounted,  Ellis  would  have  been  entitled  to  the  proceeds. 
The  notes  referred  to  in  the  deposition,  are  dated  2d  October, 
1837,  payable  the  2d  day  of  October,  1838,  1839,  and  1840, 
for  seven  hundred  and  thirteen  thirty-three  hundredths  dollars; 
seven  hundred  and  sixty  dollars,  and  eight  hundred  and  six  six- 
ty-seven hundredths  dollars,  signed  by  Robert  Ellis,  John  Bur- 
den, and  John  Mayrant.  The  mortgage  is  of  the  same  date,  ex- 
ecuted by  respondent  to  the  Branch  Bank  at  Mobile,  on  a  por- 
tion of  the  tenements  described  in  the  bill,  and  answer,  to  secure 
the  payment  of  the  above  notes. 

Wm.  B.  Raines,  proved  that  the  lime  and  sand,  for  the  erec- 
tion of  the  houses,  was  furnished  by  respondent.  On  cross  ex- 
amination, says,  that  he  saw  a  plan  of  the  houses,  which  he  de- 
scribes particularly,  and  says  it  was  in  substance,  the  same  as 
one  attached  to  his  deposition. 

The  chancellor  dismissed  the  bill,  on  the  ground, that  the  writ- 
ten agreement  was  too  defective  to  entitle  the  party  to  a  spe- 
cific performance,  and  that  it  could  not  be  aided  by  parol  proof. 

From  this  decree,  the  complainant  prosecutes  this  writ  of 
error,  and  assigns  for  error,  the  dismissal  of  the  bill. 

Campbell,  for  the  plaintiff  in  error — [cited  4  Comyns  Dig. 
542;  E.  6  &  9;  3  Bos.  &  Puller  375;  3  Wilson  141;  3  Vesey& 
B.  189;  2  Term,  498;  3  Merivale,  53;  Roberts  on  irauds,  82; 
3  Swanston,  437,  note;  1  Peter's  640;  2  Story's  equity  17.] 

Gayle,  contra,  insisted  that  the  contract  was  too  imperfect 
to  authorize  the  court  to  decree  a  specific  performance. 

ORMOND,  J. — If  any  material  term  of  a  written  contract, 
has  been  omitted  by  the  parties,  it  cannot  be  supplied  by  parol. 
To  permit  this,  would  be  at  once  to  abrogate  the  statute  of 
frauds,  as  was  held  by  this  court,  in  the  case  of  Adams  v.  Mc- 
Millan, Executor,  7th  Porter,  73.  See  also  the  case  of  Cli- 
flian  V.  Cook,  1  Schoale  &  Lefroy,  22,  where  all  the  cases  on 
this  subject  are  learnedly  examined,  and  Beard  V.  White's  ad- 
ministrator at  the  present  term. 
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What  then  does  the  written  contract  relied  on  in  this  case  con- 
tain, and  in  what  is  it  deficient.  It  proposes  the  erection  of 
sixteen  tenements  on  St.  Francis  street,  between  Dearborn 
and  Wilkinson  streets,  in  the  city  of  Mobile,  the  size  and  de- 
scription of  which  are  minutely  ascertained;  it  further  proposes 
that  the  complainant  shall  do  the  brick  work  and  plastering  of 
the  sixteen  houses,  at  stipulated  prices,  the  whole  of  which 
amounts  to  two  thousand  nine  hundred  dollars,  and  in  consider- 
ation thereof,  the  respondent  agrees  to  -'give  a  deed  for  three 
of  the  herein  named  tenements,  rating  each  at  one  thousand 
dollars;  and  agrees  to  take  the  complainant's  obligation  for  the 
balance  of  the  amount  whatever  it  may."  It  is  deficient  in  not 
staling  the  size  of  the  lot;  the  particular  tenements  which  were 
to  be  conveyed,  and  the  covenants  which  the  deed  was  to  con- 
tain. 

The  word  tenement  employed  by  the  parties,  h  one  of  large 
signification.  Lord  Coke  says,  "tenement  is  a  large  word  to 
pass  not  only  lands  and  other  inheritances  which  are  holden, 
but  also  offices,  rents,  common8,'profits,  apprendr'e  out  of  lands, 
and  the  like,  wherein  a  man  hath  any  frank  tenement,  and 
whereof  he  is  seized."  Coke  Litt.  1  vol.  219.  The  word 
tenement  was  therefore  sufficient  to  pass  a  house  and  the  lot  of 
land  on  which  it  stood,  with  its  appurtenances  as  ascertained 
by  the  enclosure;  and  is,  indeed,  the  appropriate  word  to  include 
all  this  without  a  paraphrase.  See  also,  Doe,  ez  dem  Clemens 
V.  Collins,  2d  D.  &  E.  498,  and  Doe  on  the  demise  of  Walker 
V.  Walker,  3  B.  &  P.  375;  Barry  v.  Coombe,  1  Peters'  Rep. 
640. 

The  question,  which  three  of  the  sixteen  houses  the  complain- 
ant was  to  receive,  is  admitted  to  be  one  of  more  difficulty. 

It  is  laid  down  by  one  of  the  ablest  of  the  English  judges.  Sir 
William  Grant,  in  the  case  of  Ogilvie  v.  Folgambe,  3d  Mur- 
vale  52;  that  parol  testimony  is  always  admissible,  to  show  the 
subject  matter  of  the  contract.  He  says:  "  the  subject  matter 
of  the  agreement  is  left,  indeed,  to  be  ascertained  by  extrinsic 
evidence  and  for  that  purpose  such  evidence  may  be  received. 
59 
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The  defendant  speoks  of  '•Mr.  Ogilvie's  house,^  and  agrees  to 
give  £14,000  for  the  ^ premises,^  and  parol  evidence  has  always 
been  admitted  in  such  a  case,  to  show  to  what  house,  and  to 
what  premises  the  treaty  related." 

If  the  houses  in  this  case  had  been  built,  when  the  agree- 
ment to  convey  three  of  them  was  entered  into  between  the 
parties,  parol  evidence  would  have  been  admissible  to  show  to 
which  of  them  the  contract  related;  or  in  the  language  of  the 
case  just  cited,  to  explain  the  subject  of  the  contract.  But  this 
is  a  much  stronger  case.  Here  the  houses  were  not  built  at  the 
making  of  the  contract,  and  could  not  be  well  designated;  nor 
was  a  designation  necessary,  as  they  were  all  to  be  alike,  and  all 
of  the  same  value:  and  if  the  parties  themselves  had  not,  while 
the  work  was  in  progress  determined  which  should  be  allotted 
to  the  complainant,  no  difficulty  could  have  arisen  on  that  score. 
But  the  contract  was  designedly  left  open  in  this  particular,  and 
supplied  afterwards^  as  appears  most  conclusively  from  the  proof, 
by  the  agreement  of  the  parlies,  to  which  they  will  be  held  by 
this  court. 

It  would  indeed  be  a  reproach  to  our  law,  if  a  contract  of 
this  description  could  be  evaded,  because  the  subject  matter  on 
which  the  contract  was  to  operate,  was  not  definitely  expressed, 
when  the  very  object  of  the  contract  was  to  give  existence  to  the 
subject  on  which  it  was  to  operate. 

The  defence  set  up  by  the  defendant  that  the  agreement  was 
intended  as  a  mortgage,  is  not  made  out  by  the  proof.  The 
execution  of  the  notes  by  the  complainant,  which  were  to  be 
discounted  in  bank,  is  not  of  itself  sufficient  to  establish  that 
fact.  The  declarations  of  defendant  to  Mayrant  in  the  absence 
of  the  complainant,  are  entitled  to  no  weight  whatever. 

It  appears  both  from  the  bill  and  answer,  that  alterations  were 
made  in  the  original  plan,  by  adding  six  feet  to  the  rear 
of  the  lots,  and  erecting  kitchens.  This  was  done  at  the 
instance  of  the  defendant,  and  assented  to  by  the  complainant. 
It  was  a  verbal  alteration  of  the  written  agreement,  by  the  con- 
sent of  the  parties,  which  as  it  was  prejudicial  to  the  defendant, 
and  for  the  benefit  of  the  complainant,  it  is  but  right  he  should 


JUNE  TERM,  1840.  467 


Ellis  V.  Burden. 


be  compensated  for.  The  books  are  full  of  cases  establishing 
the  principle  that  a  court  of  chancery  will  not  decree  a  specific 
performance,  where  it  would  operate  injustice  to  the  defendant. 
The  complainant  in  this  case  admits  that  he  consented  to  the  addi- 
tional outlay,  and  cannot  obtain  a  decree  for  specific  performance 
but  on  the  terms  of  making  compensation  for  the  additions  made 
with  his  consent,  which  indeed  he  professes  a  willingness  to  do. 

It  remains  but  to  consider  whether  the  contract  is  defective, 
in  not  describing  the  character  of  the  deed,  to  be  executed  to 
the  complainant.  A  deed  as  the  term  is  employed  in  this  con- 
tract, must  mean  a  deed  in  fee  simple:  as  it  is  clear  that  the  parties 
contemplated  that  the  complainant  should  be  the  owner  of  the 
three  tenements;  but  as  no  warranty  was  stipulated  for,  none  can 
be  implied  but  what  flows  necessarily  from  the  agreement  to  con- 
vey. As  a  deed  to  the  lots  vvould  be  of  no  value  to  the  com- 
plainant, if  the  respondent  had  previously  conveyed  to  another, 
or  incumbered  it  to  their  value,  it  follows  that  the  deed  contem- 
plated by  the  contract,  was  at  least  the  title  of  the  grantor,  free 
from  any  incumbrance,  done  or  suffered  by  him;  any  other  title 
would  be  merely  illusory. 

The  decree  of  ihe  court  below  is  therefore  reversed,  and  the 
cause  remanded,  with  instructions  to  the  chancellor  to  cause  an 
account  to  be  stated  between  the  parties,  charging  the  complain- 
ant with  the  value  of  the  additions  made  to  the  tenements  by 
the  additional  six  feet  of  ground,  and  the  erection  of  kitch- 
ens, and  allowing  him  the  rents  received  by  the  defendant,  since 
the  time  when  the  tenements  b}'  the  contract,  should  have  been 
conveyed;  that  the  defendant  convey  by  deed  in  fee  simple,  the 
tenements  described  in  the  bill,  numbered  three,  four,  and  five, 
with  covenant  of  warranty  agiinst  any  deed,  or  incumbrance, 
executed,  done,  or  suffered  by  hitii.  Let  the  defendant  pay  the 
costs  of  this  court. 
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Clark  &  Welborne  v.  Field  &  Morgan. 

1.  The  bearer  of  a  promissory  note  cannot  sue  in  his  own  name,  in  consequence 
of  the  prohibition  arising  out  of  the  act  of  1837,  entitled  an  "  act  to  prevent 
the  institution  of  illegal  and  oppressive  suits  in  the  United  States  Courts  of  this 
State." 

2.  Nor  can  the  right  to  sustain  an  action  be  derived  from  the  indorsement  of  one 
who  holds  a  note  as  bearer. 

Writ  of  error  to  the  Circuit  Court  of  Barbour  County. 

Field  &  Morgan  declare  against  Clark  &  Welborne  as  the 
joint  makers  of  a  promissory  note  dated  at  Irwinton,  Alabama, 
12th  January,  1838,  payable  on  the  1st  January,  1839,  lo  S.  W. 
Brown  or  bearer.  Brown  transferred  the  note  by  delivery  to 
one  Robinson,  who  indorsed  it  to  Field  &  Morgan.  No  de 
fence  was  interposed  in  the  circuit  court,  but  it  is  assigned  for 
error  that  no  cause  of  action  is  disclosed  by  the  declaration. 

Peck,  for  the  plaintiff  in  error  cited   and  relied  on  the  act  of 
SOth  June,  1837. 
Phelan,  contra. 

GOLDTHWAITE,  J.— l.Theahility  of  any  person  to  maintain 
an  action  as  the  bearer  of  a  promissory  note  is  destroyed  by  the 
act  of  the  SOth  June,  1837,  which  provides  "  that  from  and  af- 
ter the  first  day  of  July  (then)  next  all  bonds,  bills  or  notes  which 
shall  be  made  payable  to  any  person  or  persons,  or  bearer,  or  to 
any  corporation  or  bearer,  shall  have  the  effect  of  creating  an 
obligation  or  liability  in  favour  of  the  corporation  or  person,  or 
persons  only  to  whom  any  such  bond  or  note  may  be  expressly 
made  payable;  and  no  one  but  such  corporation,  or  such  person 
or  persons,  or  their  indorsees  or  personal  representatives  shall 
have  a  right  to  maintain  in  his  own  name  an  action  on  any  such 
bpnd,  bill,  or  note." 
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2.  The  plaintiffs  in  this  case  do  not  sue  as  the  bearers  of  the 
note,  but  they  derive  their  right  from  one  whose  only  title  is  as 
bearer;  they  claim  to  be  the  indorsees  of  Robinson,  who  is  the 
bearer  of  Brown,  to  whom  it  was  made  payable.  As  Robinson 
had  no  right  to  sue  in  his  own  name  on  this  note,  he  can  trans- 
mit none  to  his  indorsees. 

The  declaration  only  showing  such  a  title  to  the  note  as  is 
within  the  prohibition  of  the  statute,  does  not  entitle  the  plain- 
tiffs to  maintain  the  action,  and  the  judgment  of  the  circuit  court 
is  therefore  reversed  and  the  cause  remanded. 


Burnett  v.  Thompson. 

I.  Where  a  party  indebted  to  another,  transfers  to  him  notes  and  accounts  equal  to 
the  amount  of  the  indebtedness,  upon  an  agreement,  that  if  they  could  not  be 
collected  after  "  making  an  effort  to  collect  the  same,"  that  then  he  would  pay 
the  amount  uncollected;  to  entitle  the  creditor  to  recover  of  the  original  debtor,  it 
is  enough  for  him  to  shew  that  judgments  were  obtained  on  the  notes  and  accounts, 
and  executions  thereupon  issued  returned  "  no  property  found."  And  although 
such  proof  may  not  establish  the  fact  of  insolvency,  yet  it  will  not  warrant  the 
reversal  of  a  judgment  on  error,  to  shew  that  the  primary  court  instructed  the 
jury,  that  "  it  was  prima  facie  evidence  of  insolvency." 

THE  defendant  in  error  declared  against  the  plaintiff,  in  as- 
sumpsit, in  the  circuit  court  of  Cherokee. 

1.  For  goods,  wares  and   merchandise,  sold    and    delivered. 

2.  That  the  defendant  below  being  indebted  to  the  plaintiff 
below,  for  goods,  wares  and  merchandise,  sold  and  delivered, 
transferred  to  him  certain  notes  and  accounts,  amounting  in  the 
aggregate,  to  the  sum  of  two  hundred  and  sixty  and  thirty-three 
and  one-third  hundredths  dollars,  upon  an  agreement  that  if  they 
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could  not  be  collected,  after  "making;  an  efTort  to  collect  the 
same,"  then  the  defendant  below,  would  pay  the  amount  uncol- 
lected. The  declaration  alleges  a  failure  to  collect  all  but  eighty- 
seven  and  eleven  hundredths  dollars,  though  all  the  notes  and 
accounts  had  been  sued  to  judgment,  and  executions  issued 
thereupon,  returned  "noprojierty  found." 

The  case  was  tried  on  the  pleas  of  *^<  non  assumpsit,  payment, 
and  set-off."  On  the  trial,  we  are  informed  by  a  bill  of  excep- 
tions, that  the  judge  instructed  the  jury,  that  the  return  of  the 
executions,  "  no  property  found,"  wdiS  prima  facie  evidence  of 
the  fact  of  insolvency  of  the  persons  against  whose  estates  such 
executions  issued.  The  evidence  disclosed  in  the  bill  is  satis- 
factory to  show  that  the  allegation  of  the  declaration  on  this  point 
was  sustained  before  the  jury.  A  verdict  and  judgment  was 
rendered  against  the  defendant  below,  who  now  prosecutes  a 
writ  of  error  to  revise  the  same,  and  insists  that  the  judge  of  the 
circuit  court,  erred  in  his  instructions  to  the  jury. 

Peck,  for  the  plaintiff. 

No  counsel  appeared  for  defendant. 

COLLIER,  C.  J. — The  instructions  of  the  judge  of  the  circuit 
court  to  the  jury,  may  not  be  correct,  if  regarded  as  the  asser- 
tion of  an  abstract  proposition,  but  when  considered  in  connec- 
tion with  the  contract  of  the  parties,  we  think  them  entirely  un- 
objectionable. The  bill  of  exceptions  does  not  inform  us  that 
the  proof,  at  the  trial,  failed  to  establish  the  contract  as  alleged 
in  the  declaration,  or  that,  on  that  point  there  was  any  contro- 
versy, we  must  then  intend,  thai  it  was  satisfactory.  The 
plaintiff  in  error  then,  agreed  to  pay  to  the  defendant  the  amount 
of  the  notes  and  accounts  transferred  to  him,  in  the  event  that  he 
could  not  collect  the  same,  *<  after  making  an  effort"  for  that  pur- 
pose. An  effort  to  collect,  clearly  does  not  imply  that  all  the 
means  known  to  the  law,  shall  be  exhausted,  before  the  con- 
tract to  pay  shall  become  absolute,  or  the  defendant  be  authori- 
zed to  demand  payment  of  the  plaintiff.  The  cot)dition  on 
which  the  plaintiff's  liability  depends,  is  certainly  well  perform- 
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ed,  if  such  means  of  collection,  by  the  aid  of  legal  process,  have 
been  resorted  to,  as  are  usual.  The  contract  did  not  impose 
upon  the  defendant,  the  duty  of  prosecuting  suits  upon  the  notes 
and  accounts  transferred  to  him,  to  such  an  extent  as  to  force 
the  parties  liable  to  their  payment,  to  take  the  oath  of  insolvency. 

True,  the  judge  in  his  charge,  asserts  that  the  return  of  "no 
properly  found,"  is  prima  facie  evidence  of  insolvency. 
Whether  this  be  so  or  not,  it  is  unnecessary  to  inquire,  since,  as 
we  have  shown,  that  it  is  evidence  that  such  an  effort  was  made 
to  collect  the  notes  and  accounts  as  the  contract  requires. 

The  instructions  to  the  jury  are  substantial!}'  correct,  and  the 
judgment  of  the  circuit  court  is  affirmed. 


Grannis  &  Co.  v.  Miller  &  Wilkins. 

1.  An  endorsement  of  a  note  past  due,  in  these  words,  "I  assign  and  guaranty  the 
payment  of  this  note,  waiving  demand  and  notice,"  is  not  an  absolute  and  un- 
conditional promise  to  pay  the  amount  of  the  note,  presently.  The  effect  of 
the  endorsement  taken  altogether,  is,  that  the  endorser  is  liable  on  the  endorse- 
ment, on  the  ascertainment  of  the  fact  of  the  inability  of  the  maker  to  pay. 

2.  In  such  a  case,  it  is  not  necessary  to  establish  the  liability  of  the  endorser,  that 
a  suit  has  been  prosecuted  in  the  mode  pointed  out  by  the  statute,  regulating  the 
liability  of  endorsees  on  notes  not  payable  in  bank ; — but  it  is  sufficient  to  estab. 
lish  the  inability  of  the  maker  to  pay,  either  by  the  ineffectual  prosecution  of  a 
suit  in  the  ordinary  mode,  or  by  proof  of  the  insolvency  of  the  maker. 

Error  to  the  Circuit  Court  of  Tuscaloosa  County. 

THIS  action  was  assumpsit,  brought  by  the  plaintiffs  in  error 
as  endorsees,  against  the  defendants  in  error  as  endorsers,  of  a 
promissory  note,  made  by  one  McCoy,  and  payable  to  D.  A. 
Wilkins,  on  the  1st  February,  1838.     On  which  note  were  the 
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following  endorsements: — "  For  value  rec'd,  I  assign  and  guar- 
anty the  payment  of  this  note,  to  Miller  &  Wilkins,  waiving 
demand  and  notice,  March  lOlh,  1S38. 

"D.  A.  WILKINS." 

"  For  value  rec'd,  we  assign  and  guaranty  the  payment  of  this 
note,  to  C.  B.  Grannis  &  Co.,  waiving  demand  and  notice, 
March  loth,  1S3S. 

'^ MILLER  &  WILKINS." 

The  declaration  contains  the  common  counts,  and  a  special 
count  which  avers  the  making  of  the  note, — describes  the  sever- 
al endorsements_j  and  concludes  thus;  "The  said  plaintiffs  aver, 
that  by  reason  of  the  premises,  the  said  defendants  became  lia- 
ble to  pay  UBto  the  said  plaintiffs,  the  sum  of  money  in  the  said 
note  specified,  when  thereunto  afterwards  requested.  In  con- 
sideration whereof,  &c.  they  promised, &c.  To  this  count  there 
was  a  demurrer,  which  was  sustained  by  the  court. 

Issue  being  taken  on  the  common  counts,  the  plaintiffs  read  to 
the  jury  the  note,  and  endorsements  and  rested  their  cause: 
whereupon  the  court  instructed  the  jury,  that  unless  the  plaintiffs 
proved  that  they  had  instituted  suit  against  the  maker  of  the  note 
and  prosecuted  it  to  insolvency,  they  could  not  recover;  to  which 
the  plaintiffs  excepted:  and  now  assign  for  error  the  charge  of 
the  court  as  set  out  in  the  bill  of  exceptions,  and  the  decision  of 
the  court  on  the  demurrer,  to  the  first  count  of  the  declaration. 

Wm.   Cochran,  for  the  plaintiff  in  error. 
Phelan,  contra. 

ORMOND,  J. — The  special  count  in  this  case,  is  framed  on 
the  supposition,  that  the  undertaking  by  the  defendants  in  error, 
is  an  absolute  and  unconditional  promise,  to  pay  the  amount  of 
the  promissory  note  presently. 

The  contract  may  be  said  to  consist  of  two  terms,  which  must 
be  considered  together,  and  effect,  if  possible,  be  given  to  both 
of  them.  First,  it  is  an  assignment  of  the  note.  This  con- 
veys the  legal  title  to  the  note,  and  by  our  law,  if  not  restrained 
by  any  other  part  of  the  contract,  would  irepose  a  conditional 
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liability  on  the  assignor,  depending  on  the  performance  by  the 
assignee,  of  the  requisition  of  tiie  statute; — *'  that  suit  be  brought 
on  the  instrument  against  the  maker,  to  the  first  court  of  the 
county  where  the  maker  resides,  to  vvhich'suit  can  be  brought." 
Second,  the  assignors  guaranty  tiie  payment  of  the  note  to  the 
assignees.*  Tlie  effect  of  this  stipulation  clearly  is  to  create  a 
promise  to  pay  the  amount  of  the  note  to  the  assignees,  if  the 
maker  is  not  able  to  pay;  and  limits  and  explains  the  terms  of 
the  contract  by  which  the  paper  was  assigned,  by  showing  that 
the  condition  on  which  the  liability  of  the  assignors  was  to  arise, 
was  not  the  bringing  suit  to  the  first  term  of  the  court  to  which 
suit  could  be  brought,  and  the  return  of  no  property  founds  to 
the  execution,  but  that  their  liability  should  depend,  on  the  fact 
of  the  ability  of  the  maker  of  the  note  to  pay  it. 

The  first  count  of  the  declaration,  supposes  the  contract  to  be 
a  mere  promise  to  pay  the  debt  presently,  without  condition  or 
qualification.  As  the  note  was  past  due  when  it  was  assigned, 
the  time  of  payment  is  evidently  postponed,  until  the  ascertain- 
ment of  the  fact  of  the  ability  of  the  maker  to  pay.  This  fact 
could  have  been  ascertained,  either  by  the  ineffectual  prosecution 
of  a  suit  in  the  ordinary  mode,  or  by  proof  of  insolvency,  or  in- 
ability to  pay.  The  difference  between  tlie  guaranty  in  this 
case,  and  an  assignment  under  the  statute,  is,  that  no  obligation 
is  imposed  thereby,  to  bring  suit  at  the  first  term  to  which  suit 
can  be  brought,  or  indeed  to  bring  suit  at  all.  It  follows  that 
the  declaration  is  defective,  in  not  averring  that  the  maker  of  the 
note  is  unable  io  pay  the  same,  and  the  demurrer  was,  there- 
fore, correctly  sustained.  It  is  supposed  by  the  counsel  for  the 
defendant  in  error,  that  the  addition  of  the  words,  ^- waiving 
demand  and  notice,^'  characterizes  the  contract,  and  shews  that 
it  was  an  absolute  promise  to  pay.  It  is  probable,  that  these 
words  were  added,  under  the  mistaken  supposition,  that  a  de- 
mand and  notice  of  refusal  to  pay,  was  necessary  to  fix  the  lia- 
bility of  the  guarantor.  But  whether  such  be  the  fact  or  not,  it 
is  impossible  to    put  the  construction    contended  for  on   these 

JA'ords,  as  it  is  inconceivable  on  that  hvnoUicsis,  why  the  uarties 
60 
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did  not  make  a  promissory  note  at  once.  They  certainly  inten- 
ded something  short  of  an  absolute,  unconditional  promise,  and 
something  more,  than  a  mere  transfer  of  the  legal  title  to  the 
note,  or  assignment  under  the  statute,  and  this  is  satisfied  by  sup- 
posing the  design  to  have  been  a  transfer  of  the  note,  with  a 
guaranty  that  the  maker  was  able  to  pay  it. 

In  Allen  v.  Rightmere,  (20th  Johnson  Rep.  365,)  the  contract 
was,  "I  sell,  assign,  and  guaranty  the  payment  of  the  within 
note."  The  note  was  not  due  at  the  time  of  the  assignment, 
and  the  court  held  the  undertaking  to  be  an  absolute  promise  to 
pay,  at  the  maturity  of  the  note.  It  will  be  observed,  that  in  the 
State  of  New  York,  the  condition  on  which  an  indorser  is  liable, 
is  that  demand  be  made  at  the  maturily  of  the  note,  and  notice 
given  of  non-payment.  This  the  guaranty  dispensed  with,  and 
Chief  Justice  Spencer  held  that  the  undertaking  was  not  condi- 
tional, but  absolute;  "that  the  maker  shall  pay  the  note  when 
due,  or  that  the  defendant  will  himself  pay  it."  See  also  the 
President  and  Directors  of  the  Bank  of  New  York  v.  Livingston, 
(2  Johnson  cases  409.) 

The  parties  having  gone  to  the  jury  on  the  common  counts, 
the  court  instructed  the  jury  that  the  plaintiff  could  not  recover 
without  proving  that  suit  had  been  brought  against  the  maker  of 
the  note,  and  prosecuted  to  insolvency;  in  this  the  court  erred; 
the  charge  should  have  been  that  the  plaintiff  was  entitled  to  re- 
cover on  proof  that  the  maker  was  unable  to  pay  the  amount  of 
the  note,  and  for  this  error  the  judgment  must  be  reversed  and 
the  cause  remanded. 
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LiCHTFOOT  V.  Doe,  on  the  demise  of  The  hEirs  of  Richard 

S.   Lewis. 

1.  In  proceedings  to  obtain  a  sale  of  the  lands  of  an  intestate,  under  the  act  of 
1822  (Aikin's  Digest,  180;  it  is  essential  that  th«  Orphans'  court  should  make 
a  final  decree  subsequently  to  the  sale  by  the  commissioners. 

2.  If  such  a  decree  is  made,  it  cannot  be  impeached  collaterally  by  showing  an 
omission  of  the  commissioners,  to  make  a  report  of  the  safe  as  required  by  the 
fourth  section  of  the  act  of  182?. 

3.  The  title  of  the  heirs  at  law  is  not  divested  until  the  conveyance  of  the  estate 
of  the  intestate,  after  the  sale  made  by  the  commissioners  under  this  act. 

Writ  of  error  to  the  Circuit  Court  af  Greene  County. 

EJECTMENT  to  recover  a  tract  of  land,  described  in  the 
declaration.     Plea:  Not  guilty. 

The  lessors  of  the  plaintiff  claimed  title,  as  the  heirs  at  law  of 
Richard  S.  Lewis.  The  defendant,  to  show  an  outstanding  title 
in  another,  offered  in  evidence,  the  transcript  of  certain  proceed- 
ings had  in  the  Orphans'  court  of  Greene  county,  on  the  peti- 
tion of  James  Wills,  as  the  administrator  of  the  said  Richard  S. 
Lewis,  for  the  sale  of  the  land  which  is  sought  to  be  recovered 
in  this  action,  of  which  Lewis  died  seized,  for  the  purpose  of 
paying  his  debts,  because  of  the  insufficiency  of  his  personal 
estate.  On  the  filing  of  the  petition,  the  following  order  was 
made: 

"  Ordered  by  the  court,  that  the  petition  of  James  Wills,  ad- 
ministrator of  the  estate  of  Richard  S.  Lewis^  deceased,  be 
received  and  recorded.  It  is  further  ordered,  that  a  citation  issue 
in  pursuance  of  law,  and  be  posted  up  at  three  of  the  most  pub- 
lic places  in  the  couniy,  and  inserted  in  the  Greene  County 
Gazette  for  five  weeks  successively,  notifying  all  persons  inter- 
ested in  the  lands  and  tenements  of  the  said  deceased,  mention- 
ed in  the  petition,  to  appear  before  the  Orphans'  court,  at  the 
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court  house,  at  a  court  to  be  held  on  the  second  Monday  of  No- 
vember next,  to  show  cause  why  said  lands  and  tenements  shall 
not  be  sold  to  pay  the  debts  of  the  deceased." 

On  the  14th  November,  1831,  a  decree  was  made  by  the 
Orphans'  court,  which  recites  that  the  citations  required  by  law, 
had  been  issued  and  published  in  the  manner  prescribed  by  the 
preceding  order;  the  decree  then  proceeds  to  order  and  adjudge 
'*  that  the  lands  in  the  said  petition  mentioned,  be  exposed  to  sale 
at  public  vendue,  on  giving  forty  days  notice  of  the  time  and 
place  of  sale,  by  advertisements  posted  op  at  three  or  more  public 
places,  and  by  five  weekly  insertions  in  the  Greene  County  Ga- 
zette, on  one  years  credit  for  all  the  purchase  money,  except  the 
sum  of  two  hundred  dollars,  and  that  amount  to  be  paid  at  the  time 
of  selling."  It  was  furl  her  ordered  *'  that  Obadiah  W.  Hampton, 
John  Watson,  and  Rezin  Ridgevvay,  be  appointed  commission- 
ers to  sell  the  hnds  mentioned  in  the  petition  according  to,  and 
upon  the  conditions  before  named." 

At  a  subsequent  term  of  the  Orphans'  court  held  on  the  9th 
of  April,  1832,  it  was  ordered  "  that  the  note  taken  by  the  com- 
missioners appointed  to  sell  the  real  estate  of  Richard  S.  Lewis, 
be  received  and  recorded,  and  also  the  receipt  of  James  Wills  the 
administrator  of  the  saisT  estate  for  the  money  arising  from  the 
said  sale."  The  note  thus  ordered  to  be  recorded,  is  for  the  sum 
of  five  hundred  and  three  dollars,  dated  31st  December,  1831, 
payable  to  the  commissioners  named  in  the  decree  of  the  14th 
November,  on  the  1st  of  January,  1833,  and  is  signed  by 
Kobert  L.  Kennon  and  II.  L.  Kennon.  The  receipt  is  executed 
to  th€  comrftissioner.*'  before  named,  for  the  sum  of  two  hundred 
dollars,  and  ptipports  to  be  in  part  paj'ment  of  the  lands  of 
Richard  S.  Lewis,  sold  to  Robert  L.  Kennon,  on  the  30th  of 
December,  1831. 

At  a  special  term  of  the  Orphans'  court,  held  on  the  27th  April, 
1833,  on  the  final  settlement  of  the  estate  of  Richard  S.  Lewis,  an 
order  was  made,  which  recites  "  that  it  appears  that  there  is  of 
the  real  and  personal  property  of  the  said  estate,  in  the  hands  of 
James  Wills  the  administrator,  after  paying  all  debts,  the  sum  of 
two  hundred  and  ninety-nine  dollars  for  distribution.     But  the 
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said  administrator  not  being  advised  who  are  the  heirs,  or  the 
number  of  them  he  then,  by  leave  of  the  court,  deposited  the 
sum  aforesaid  in  the  hands  of  the  clerk  for  distribution;  and  there- 
upon, it  is  ordered,  that  the  administrator  be  discharged  from 
the  administration." 

In  addition  to  this  record  evidence,  the  defendant  proved  by 
witnesses,  that  the  conditions  of  the  decree,  for  the  sale  of  the 
lands  had  been  complied  with  in  all  respect?,  and  the  lands  solil 
by  the  commissioners  named,  to  Robert  L.  Kennon,  for  seven 
hundred  and  three  dollars,  for  which  he  paid  two  hundred  dollars 
in  money,  and  gave  the  note  shown  in  the  transcript  of  the  re- 
cord for  the  remainder.  The  defendant  also  proved  the  payment 
of  the  sum  of  money  deposited  in  court  by  the  administrator 
on  the  final  settlement  of  the  estate,  to  three  of  the  lessors  of 
the  plaintiff. 

It  was  not  shown  that  the  commissioners  appointed  to  sell  the 
lands,  had  made  any  other  return,  than  that  shown  by  the  tran- 
script before  recited:  or  that  they  had  made  any  conveyance  to 
the  said  Robert  L.  Kennon;  or  that  any  order  had  been  made  by 
the  Orphans'  court  confirming  the  sale  of  the  lands;  or  directing 
and  requiring  the  commissioners  to  make  a  conveyance  to  the 
purchaser. 

On  this  state  of  proof  the  circuit  court  charged  the  jury,  that 
the  legal  title  to  the  lands  remained  in  the  heirs  of  Richard  S. 
Lewis,  and  was  not  conveyed  to  Robert  L.  Kennon  by  any 
thing  appearing  in  the  transcript  of  the  record  in  evidence  before 
them:  that  before  Kennon  could  acquire  the  legal  title  to  said 
lands,  it  was  necessary  for  the  commissioners  who  were  appoint- 
ed to  sell  the  same,  to  have  made  a  report  of  the  sale:  that  it  was 
essential  that  the  Orphans'  court  should  have  made  a  decree 
confirming  the  sale,  and  ordering  the  commissioners  to  make 
a  deed  to  the  purchaser:  and  that  the  plaintiff  had  a  right  to 
recover  in  the  absence  of  such  a  return  and  decree. 

It  having  appeared  in  evidence  that  the  heirs  of  Lewis  had 
never  been  in  actual  possession  of  the  lands,  having  always  been 
non-residents  of  the  State,  the  defer>dant  requested  the  circuit 
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court  to  instruct  the  jury,  that  the  proceedings  by  the  adminis- 
trator to  sell  the  lands  which  were  had  in  the  Orphans'  court, 
were  proceedings  in  rein^  and  that  court  having  acquired  ju- 
risdiction and  control  of  the  lands,  by  virtue  of  such  proceed- 
ings, before  the  institution  of  the  suit,  the  jurisdiction  and  control 
of  the  Orphans*  court  still  continued,  unless  it  was  shown  that 
the  proceeding  had  been  finally  ended  and  deternnined  by  some 
order  dismissing  the  same,  or  by  some  other  final  order;  and  if 
such  proceedings  were  not  perfect  and  concluded,  then  any 
person  interested  had  a  right  to  have  the  same  completed;  that 
until  the  Orphans'  court  had  relinquished  the  control  and  juris- 
diction of  soid  lands  by  dismissing  the  proceedings,  or  by 
making  some  final  order  or  decree  therein,  it  was  not  competent 
for  the  heirs  of  Lewis,  nor  had  they  any  right  to  institute  suit  to 
recover  possession  of  the  lands;  that  the  Orphans' court  and  the 
circuit  court  for  certain  purposes  had  concurrent  jurisdiction  over 
said  lands,  and  in  the  exercise  of  this  jurisdiction,  the  Orphans' 
court  having  acquired  actual  control  by  the  institution  of  the 
proceedings  before  it,  the  circuit  court  had  no  right  to  interfere 
with  or  interrupt  the  same,  so  long  as  the  proceedings  before  the 
Orphans'  court,  and  the  jurisdiction  thereby  acquired,  contin- 
ued. 

The  circuit  court  refused  to  give  these  instructions.  The  de- 
fendant excepted  as  well  to  the  instructions  given  as  to  the  refu- 
sal to  give  those  requested,  and  now  assigns  for  error  the  matters 
excepted  to. 

Erwin,  for  the  plaintiff  in  error,  insisted, 

Ist.  That  the  instructions  given  were  erroneous  according  to 
the  principles  settled  in  the  case  of  VVynian  v.  Campbell's  heirs, 
{6  Porter  219.) 

2d.  That  the  charge  asked  for  ought  to  have  been  given. 
Proceedings  before  the  Orphans'  court  to  obtain  a  sale  of  an  in- 
testates lands,  may  be  likened  to  proceedings  in  rem,  and  if  so., 
the  jurisdiction  once  acquired  continues  until  a  final  disposition  of 
the  cause.     The  case  of  the  Robert  Fulton  (I  Panic  620.) 

Thornton,  contra. 
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GOLDTHWAITE,  J.— 1,  The  proceedings  had  in  the  Or- 
phans' court  of  Greene  county,  under  which  the  defendant  in 
this  ejeetment  suit,  attempted  to  set  up  an  outstanding  title,  were 
instituted  under  the  provisions  of  an  act,  passed  in  1822,  entitled 
<*  an  act  to  authorize  administrators  to  sell  lands  belonging  to  the 
estates  of  their  intestates,  to  which  a  complete  title  has  not  been 
obtained."*  (Aikin's  Dig.  1S0_,  181.)  The  decision  in  Wyman 
V.  Campbell's  heirs,  (6  Porter  220,)  is  based  on  the  construction 
of  the  proviso,  of  the  act  of  1S20,  (Aikin's  Dig.  155,)  but  the 
principle  of  that  case  applies  equally  to  all  the  enactments,  by 
which  the  Orphans'  court  is  invested  with  authority  to  direct  a 
sale  of  a  decedent's  real  estate;  the  consequence  of  such  a  sal(^ 
must  always  be,  to  divest  the  heirs  or  devisees  of  the  title.  The 
principle  then  established  was,  that  proceedings  to  subject  the 
real  estate  of  a  decedent  to  sale,  were  not  to  be  considered  as  the 
execution  of  a  mere  power,  and  therefore,  subject  to  objection  on 
account  of  irregularities  in  its  exercise;  but  as  the  judgment  of  a 
court  of  competent  jurisdiction,  whenever  it  appears  from  there- 
cord  of  the  proceedings  that  the  events  have  happened,  or  the 
acts  have  been  done,  by  which  a  jurisdiction  over  the  subject 
matter  has  been  acquired.  From  this  was  deduced  another 
principle  equally  as  important:  that  irregularities,  or  even  actual 
errors,  in  the  proceedings  of  such  a  court,  cannot  be  examined  in 
a  collateral  proceeding,  but  only  by  writ  of  error  or  appeal,  or 
by  some  other  mode  of  proceeding,  acting  directly  and  immedi- 
ately on  the  decree. 

To  bring  this  case  within  the  influence  of  the  decision  of 
Wyman  v.  Campbell's  heirs,  it  is  apparent  that  the  jurisdiction 
of  the  Orphans'  court  should  have  attached  to  the  tract  of  land 
which  is  the  subject  of  controversy,  and  that  there  should  have 
been  a  final  decree.  That  the  jurisdiction  of  the  Orphans'  court, 
attached  to  the  land  in  question,  is  not  disputed,  for  the  petition 

*  The  title  of  this  act  seems  entirely  foreign  to  its  subject  matter.  This  may  be 
accounted  for,  from  the  fact  that  our  titles  in  1822,  were  mostly  incomplete;  or  the 
bill,  when  introduced,  may  have  been  Hmited  to  titles  of  that  description,  and  after- 
wards  may  have  been  amended  so  as  to  include  all  lands,  whether  hold  by  complete 
titles  or  otherwise.  G. 
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shews,  that  the  personal  estate  was  insufficient  to  pay  the  debts 
of  the  decedent;  but  it  is  insisted  that  i\o  final  decree  was  made 
within  the  terms  of  the  act  of  1822;  and  consequently,  that  if  the 
commissioners  appointed  to  sell,  had  in  fact  conveyed  the  land, 
their  conversance  would  have  passed  no  title. 

The  act  of  1S22,  authorizes  the  administrator  of  any  deceased 
intestate,  or  the  executor  of  any  deceased  testator,  who  has  not 
power  by  the  will  of  the  testator  to  sell  real  estate,  for  the  pur- 
pose of  paring  debts,  or  to  make  a  more  equal  distribution  among 
the  heirs,  devisees  or  legatees,  to  file  a  petition  setting  forth, 
that  the  estate  of  his  testator  or  intestate  is  not  sufficient  for  the 
payment  of  the  just  debts  of  such  testator  or  intestate,  or  that 
the  estate  cannot  be  equally,  fairly,  or  beneficially  divided,  &c. 
On  the  filing  of  this  petition  citations  are  to  be  issued,  and  cer- 
tain directions  are  given,  as  to  the  manner  in  which  the  allega- 
tions of  the  petition  shall  be  established  in  specified  cases. 
When  a  sale  is  ordered  by  the  court,  commissioners  are  to  be 
appointed  in  the  order  or  decree,  with  directions  to  sell  the 
estate  either  for  money  or  on  credit,  as  may  be  most  just  and 
equitable,  and  to  report  to  the  court,  at  the  lime  limited  in  the 
order  or  decree.  The  petitioner  is  not  to  receive  the  mone}'  or 
bonds  returned  by  the  commissioners,  until  he  shall  give  bond  to 
aceount  for  the  same,  &c.  On  the  coming  in  of  the  report  of 
the  commissioners,  the  court  is  to  render  a  final  decree  in  the 
cause,  and  if  the  terms  of  the  sale  have  been  complied  with,  by 
the  purchaser  of  the  estate,  the  commissioners  are  to  be  directed 
by  such  final  decree  to  convey  the  estate  to  the  purchaser. 

It  will  be  seen  on  examination  of  the  statutes  of  1820,  (before 
cited,)  and  1818,  (Aikin's  Dig.  154)  that  neither  of  them  directs 
any  proceedings  by  the  Orphans'  court  subsequent  to  the  decree 
for  the  sale.  In  this  important  particular  they  differ  entirely 
from  the  act  of  1822.  The  consequence  of  this  difference  is,  that 
proceedings  under  the  first  .statutes  are  concluded  with  the  decree 
of  sale,  which  is  the  final  decree;  but  under  the  act  of  1822,  the 
order  of  sale  is  merely  interlocutory,  and  Xhc  final  decree  in  the 
cause  is  not  pronounced  until  the  coming  in  of  the  report  of  the 
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commissioners.  When  the  proceedings  under  the  act  of  1818, 
or  of  IS20,  have  reached  the  decree  of  sale,  the  action  of  the  Or- 
phans' court  is  entirely  exhausted,  and  a  writ  of  error  or  appeal 
would  lie;  but  under  that  of  1822,  the  court  would  retain  the 
entire  jurisdiction  of  the  cause,  until  the  further  and  final  decree 
required  by  the  terms  of  the  statute;  and  until  that  decree  was 
passed  the  cause  could  not  be  removed  to  an  appellate  tribunal. 
For  these  reasons,  we  arrive  at  the  conclusion  that  no  final  de- 
cree operating  on  the  land  in  controversy,  was  shown  in  evidence 
in  the  circuit  court. 

2.  We  may  remark,  that  we  f^re  not  prepared  to  decide  that 
a  final  decree,  under  the  act  of  1822,  could  be  impeached  col- 
laterally, even  if  no  report  was  made  by  the  commissioners  of 
the  sale,  &c.  for  it  seems  this  inquiry  would  be  as  entirely  with- 
in the  judgment  of  the  Orphans'  court,  as  any  of  the  previous 
matters  of  citation  or  publication,  which  cannot  be  inquired  into, 
according  to  the  principles  settled  in  Wyman  v.  Campbell's 
heirs. 

It  follows  from  what  has  already  been  said,  that  there  is  no 
substantial  error  in  the  charge  of  the  circuit  court;  for  notv^ith- 
standing  it  assumes  the  report  of  the  commissioners  to  be  as  ne- 
cessary as  a  final  decree,  yet  as  the  latter  was  wanting,  the  de- 
fence could  not  be  made  out,  and  therefore,  the  error  of  con- 
sidering the  report  as  essential,  did  not  prejudice  the  defendant. 

3.  There  is  likewise  no  error  in  the  refusal  of  the  circuit 
court  to  give  the  instructions  asked  by  the  defendant.  The  in- 
sti.tution  of  proceedings  to  subject  the  real  estate  of  a  decedent  to 
sale,  through  the  medium  of  the  powers  intrusted  with  the  Or- 
phans' court,  does  not  affect  the  title  of  the  heirs  or  devisees 
in  the  least  degree,  until  a  conveyance  has  been  made  to  a  pur- 
chaser, under  the  decree  of  sale.  Until  that  period,  the  title  re- 
mains where  the  law,  or  the  will  of  the  decedent  has  cast  it. 
These  proceedings,  it  is  true,  have  been  compared  to  those  had 
in  the  Admiralty  and  Exchequer  courts  in  rem,  yet  it  is  only  as 
to  their  effect  in  divesting  the  title  from  one,  and  vesting  it  in 
another,  by  an  authorized  sale,  that  the  comparison  holds.     The 
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Orphans'  court,  unlike  the  courts  of  Admiralty  and  Exchequer, 
never  obtains  through  its  officers  the  actual  custody  of  the 
property,  on  which  its  jurisdiction  attaches;  nor  can  we  ascer- 
tain that  it  has  ever  been  supposed  that  the  title  to  lands  sought 
to  be  subjected  to  sale,  is  considered  as  in  a  state  of  abeyance. 
The  argument  is  certainly  ingenious,  but  rests  for  its  support  on 
principles,  which,  if  applicable  at  all,  are  only  so  as  to  personal 
estate;  and  on  rules  which  have  never  been  applied  to  courts 
proceeding,  according  to  the  course  of  the  common  law. 
The  judgment  of  the  circuit  court  is  affirmed. 


Crawford  and  another  v.  Childress'  Executors  and  Ex- 
ecutrix. 

1«  When  a  bond  is  assigned  to  tlie  executrix  of  the  obligor  and  another,  and  the 
executrix  assigns  her  interest  in  the  same  to  her  co-assignee,  the  latter  may 
maintain  a  suit  in  equity  on  the  bond  against  the  executors  and  executrix  of 
the  obligor. 

2.  Though  the  legal  proprietor  of  a  lost  bond  may  maintain  an  action  at  law  (by 
statute)  for  the  recovery  of  its  amount,  the  jurisdiction  which  originally  pertain- 
ed to  equity  in  such  a  case  is  not  divested. 

3.  Semble,  According  to  the  practice  in  the  English  Chancery  where  a  demurrer 
is  to  the  whole  bill,  it  is  overruled  by  a  plea  covering  the  same  ground,  and  the 
plea  in  its  tarn  is  superseded  by  an  answer  which  presents  the  same  matter  in 
defence.  But  a  different  practice  prevails  here  by  statute,  which  makes  it 
"lawful  for  the  defendant  to  embrace  all  the  matter  of  his  plea  and  demurrer, 
either  general  or  special  in  his  answer,"  and  dispenses  with  the  necessity  of  a 
defendants  filing  a  plea  or  demurrer  in  form. 

4.  And  a  plaintiff  cannot  object  at  the  hearing  that  a  defendant  instead  of  insist- 
ing upon  the  matter  of  a  pica  and  demurrer  in  his  answer,  has  demurred,  plea- 
ded and  answered  in  form  and  at  length.  The  objection  if  available,  should 
have  been  made  on  a  motion  to  refer  the  plea  and  demurrer  with  instructions  ta 
reduce  them  to  a  condensed  statemenf  of  the  points  they  present. 
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5.  Where  a  bond  was  executed  in  a  State  other  than  that  in  which  suit  is  brought 
for  its  recovery,  the  statute  of  limitations  of  the  lex  fori  is  the  criterion  by 
which  it  is  to  be  determined  whexher  prescription  is  an  available  plea  in  bar. 

6.  Semhle.  An  acknowledgement  in  order  'o  create  a  promise  by  implication  of 
law,  ought  to  contain  an  unqualified  and  direct  admission  of  a  previous  subsisting 
debt  which  the  party  is  liable  and  willing  to  pay. 

7.  A  verbal  acknowledgement  by  the  obligor  will  not  prevent  the  statute  of  limita- 
tions from  running  against  a  bond,  nor  will  it  revive  the  remedy  upon  it  after  the 
bar  of  the  statute  has  become  complete. 

This  case  comes  here  by  writ  of  error  from  the  Chancery 
Court  holden  at  Tuscaloosa. 

The  plaiutiffs  in  error  were  complainants  below.  In  their  bill 
they  allege  that  the  defendants  testator  executed  and  delivered  to 
Martin  Phifer  of  Cabarrus  county,  North  Carolina,  a  writing 
obligatory  to  the  effect  following:  <<  Twelve  months  after  date, 
1  promise  to  pay  unto  Martin  Phifer  or  order,  the  sum  of  one 
thousand  dollars  with  interest  from  the  date,  for  value  received 
by  me.     Witness  my  hand  and  seal,  November  1st,  1817. 

JAMES  CHILDRESS,  [seal.] 

Test:  J.  Phifer, 

Thos.  B.  Childress." 

That  in  the  latter  part  of  the  year  1S35,  or  early  in  1836,  the 
obligor  having  previously  made  and  declared  his  last  will,  by 
which  the  defendants  were  made  executrix  and  executors,  de- 
parted this  life.  That  the  testator  in  addition  to  valuable  real 
estate,  left  personal  property  more  than  sufficient  to  pay  all  his 
debts,  and  that  the  delendants  have  proved  his  will  and  qualified 
as  executors. 

It  is  further  stated  that  after  the  death  of  the  testator,  viz:  on 
or  about  the  10th  day  of  February,  1836,  Martin  Phifer  indors- 
ed the  writing  obligatory  set  out  above,  and  thereby  assigned  one 
half  the  amount  thereof  to  Mary  Childress  the  executrix,  and 
the  other  half  to  the  plaintiffs.  That  after  the  making  of  such 
assignment  the  writing  was  placed  in  the  hands  of  James  L. 
Childress  to  be  put  in  a  train  for  collection,  and  has  been  lost  by 
him;  and  that  after  the  loss,  viz:  on  the  29th  day  of  October, 
IS36,  Mary  Childress  by  a  deed  of  assignment,  transferred  her 
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right,  title  and  interest  in  the  writing,  to  the  plaintiff  Crawford. 
"Which  deed  accompanies  the  bill  as  an  exhibit. 

The  plaintiffs  also  allege  that  they  caused  their  claim  to  be  pre- 
sented to  the  defendants  within  eighteen  months  after  their  qual- 
ification as  executrix  and  executors — that  the  rate  of  interest  of 
North  Carolina  in  sip:  per  centum  per  annum.  Yet  notwith- 
standing the  justness  of  the  demand,  the  defendants  refuse  to 
pay  the  same.  The  bill  concludes  with  a  prayer  for  relief  adapt- 
ed to  the  nature  of  the  case,  and  also  that  process  of  subpcena 
may  issue. 

Each  of  the  defendants  answer  separately,  the  executrix  ad- 
milting  the  execution  of  the  writing  obligatory,  that  it  is  still 
unpaid  and  stating  the  reasons  why  a  collection  has  not  been 
pressed  heretofore.  The  executors  in  addition  to  answering  the 
allegations  of  the  bill,  each  demurred  to  it  for  want  of  equity 
and  pleaded  the  statute  of  limitations. 

The  contents  of  the  bond  and  its  loss  are  shown  by  proof,  and 
the  due  presentation  of  the  claim  to  the  defendants  is  admitted. 
Depositions  were  also  taken  by  the  plaintiffs  tending  to  prove  an 
acknowledgement  by  the  testator  before  the  statute  of  limitations 
had  run,  of  his  indebtedness  to  Martin  Phifer. 

His  honor  the  Chancellor,  deeming  the  proof  of  an  acknowl- 
edgement by  the  testator  insufficient  to  remove  the  bar  of  the 
statute,  dismissed  the  bill  at  the  plaintiffs  cost. 

Peck,  for  the  plaintiff,  insisted  that  the  demurrers  and  pleas 
filed  by  two  of  the  defendants,  were  overruled  by  their  answers 
in  which  the  statute  of  limitations  was  not  insisted  on.  But  if 
the  court  differed  with  him  on  this  point,  he  then  contended  that 
the  proof  of  an  acknowledgement  by  the  testator  of  his  indebt- 
edness within  sixteen  years  prevented  the  statute  from  operating 
as  a  bar.  And  though  the  acknowledgement  was  made  before 
the  statute  had  run,  it  was  quite  as  effectual,  and  perhaps  more 
80  in  this  case,  than  if  made  after  the  bar  had  become  complete. 

Wm.  Cochran,  for  the  defendant,  argued  that  the  English 
practice  which  required  that  a  demurrer  and  plea  should  be  first 
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disposed  of  before  answer  was  interposed,  presenting  the  matter 
of  defence  relied  on  by  plea,  did  not  obtain  in  this  Slate.  It  was 
abrogated  and  the  law  in  that  respect  entirely  changed  by  the  act 
of  1S23,  "  to  regulate  proceedings  in  chancery  suits,"  (Aik.  Dig. 
287.)  The  plaintiffs  are  not  entitled  to  a  decree  for  the  amount 
of  the  bond,  the  remedy  vtas  extinguished  by  its  assignment  to 
Mary  Childress,  the  executrix.  He  argued  further,  that  the 
proof  of  an  acknowledgement  by  the  testator  was  insufficient  to 
prevent  the  operation  of  the  statute  of  limitations,  and  that  where 
the  indebtedness  was  evidenced  by  a  bond,  an  acknowledgement 
would  not  stay  the  operation  of  the  statute,  or  revive  the  reme- 
dy upon  it.  And  lastly,  chancery  has  no  jurisdiction,  because 
the  statute  had  given  a  remedy  in  the  case  of  lost  bonds. 

COLLIER,  C.  J. — It  is  insisted  for  the  defendants  in  error, 
that  equity  cannot  entertain  the  case  stated  in  the  plaintiffs  bill; 
because,  1.  Mary  Childress  having  been  a  joint  proprietor  with 
the  plaintiffs  (since  she  qualified  as  executrix)  of  the  bond  sought 
to  be  recovered,  could  not  by  an  assignment  of  her  interest,  re- 
vive the  remedy  against  herself  and  co-defendants.  2.  There  is 
an  adequate  remedy  at  law  for  the  recovery  of  lost  bonds,  &c. 

To  sustain  the  first  objection,  the  defendants  haye  cited  the 
cases  of  Tindal  v.  Bright,  (Minor's  Reps.  103,)  and  Ramsey  v. 
Johnson,  (Minor's  Reps.  418.)  In  the  former  it  was  decided  that 
an  action  at  law  could  not  be  sustained  on  a  bill  single,  payable  to 
a  firm  of  which  one  of  the  obligors  was  a  partner;  and  in  the 
latter,  if  the  payee  of  a  promissory  note  signs  it  as  a  surety,  an 
action  at  law  cannot  be  sustained  on  it,  either  against  the  princi- 
pal or  the  surety.  The  court  in  Tindal  v.  Bright,  speaking  of 
an  obligation  to  pay  money,  say:  *'  We  believe  it  to  be  a  princi- 
ple equally  reasonable  and  sound,  that  if  a  security  of  this  na- 
ture by  indorsement  or  otherwise,  comes  into  the  hands  and  be- 
comes the  property  of  one  of  several  co-obligors,  all  right  of  ac- 
tion in  a  court  of  law  is  thereby  extinguished.  There  can  be 
but  one  satisfaction  of  such  contract;  and  it  would  seem  absurd 
to  suppose  that  the  security  may  become  the  property  of  one 
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bound  to  discharge  it,  and  yet  remain  in  legal  presumption  un- 
discharged," Whether  this  reasoning  will  apply  to  a  case  such 
as  the  present,  it  is  wholly  unnecessary  to  consider,  for  even  in 
the  cases  cited,  the  court  restricts  its  remarks  to  the  legal  remedy 
without  denying  the  jurisdiction  of  equit}-.  And  it  is  clear  that 
if  there  is  a  subsisting  right,  a  court  of  chancery  which  looks 
rather  at  the  substance,  and  in  its  procedure  is  untrammeled  by  the 
technical  rules  prevailing  at  law,  can  afiford  a  remedy  which  will 
make  the  right  available.  Were  it  otherwise,  the  strange  anom- 
aly would  present  itself,  of  an  acknowledged  right  where  there 
was  no  corresponding  remedy. 

In  respect  to  the  second  objection,  the  act  of  1828,  "  regulat- 
ing judicial  proceedings,"  [Aik.  Dig.  329,]  authorizes  the  pro- 
prietor of  any  lost  bond,  bill,  note,  agreement,  or  other  instru- 
ment, upon  first  making  oath  of  the  loss,  and  that  the  same  has 
not  been  paid,  satisfied  or  discharged  to  sue  and  recover  at  law 
thereupon,  upon  making  proof  of  the  contents  of  such  bond,  &c. 

The  precise  question  now  raised  upon  this  statute,  came  before 
the  court  in  Tindall  v.  Childress  &  May,  (2  Stew't.  &  Porter's 
Rep.  251.)  In  that  case,  it  was  assumed  that  chancery  original- 
ly possessed  jurisdiction  to  enforce  the  collection  of  lost  bonds 
and  notes;  and  though  the  statute  simplified  the  proceeding  at 
law,  it  did  not  exclude  the  interference  of  equity.  See  also,  1 
Story's  Eq.  97  to  103,  in  which  the  foundation  of  the  jurisdic- 
tion and  the  manner  of  its  exercise  in  such  cases,  is  stated  at 
length.  We  are  contented  to  follow  the  law,  as  it  was  declared 
in  the  case  cited,  without  examining  the  question  more  at  large; 
and  are  brought  to  the  conclusion,  that  the  objections  taken  to 
the  equity  of  the  bill  cannot  be  sustained. 

It  is  objected  by  the  plaintiffs  that  the  court  cannot  regard  the 
demurrers  or  the  pleas  which  are  embodied  in  the  answers  of  two 
of  the  defendants:  that  by  a  well  settled  rule  of  chancery  prac- 
tice, where  a  demurrer  is  to  the  whole  bill,  it  is  overruled  by  a 
plea  covering  the  same  ground,  and  the  plea  in  its  turn,  is  su- 
perseded by  an  answer  which  presents  the  same  matter  in  defence. 
(Story's  Eq.  PI.  532.)  However  well  founded  such  a  practice 
may  be  in  the  English  chancery,  it  cannot  be  followed  here. 
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By  the  act  of  1S23,  "  to  regulate  proceedings  in  chancery 
suits,"  (Aik.  Dig.  287,)  it  is  among  ether  things  enacted  that 
«'iio  plea  or  special  demurrer,  shall  be  filed  to  any  hill  or  an- 
swer, but  it  shall  be  lawful  for  the  defendant  to  embrace  all  the 
matter  of  his  plea  and  demurrer,  either  general  or  special,  in  iiis 
answer,  and  shall  have  the  same  benefit  thereof,  as  if  the  same 
had  been  pleaded,"  &c.  This  statute  dispenses  to  a  great  extent 
with  formality  in  equity  pleading  :  neither  the  demurrer  nor 
plea,  need  be  drawn  out  at  length.  It  was  sufficient  for  the  de- 
fendants in  the  case  before  us,  to  have  said  in  their  answers,  that 
they  insisted  upon  the  benefit  of  a  demurrer  to  the  bill,  and  up- 
on the  statute  of  limitations,  in  bar  of  a  recovery.  But  instead 
of  embracing  an  informal  statement  of  these  matters  of  defence 
in  their  answers,  they  have  embodied  a  demurrer  and  plea,  drawn 
Up  with  technical  precision.  The  only  objection  to  this  mode 
of  pleading  under  our  statute  is,  that  it  introduces  into  the  record 
unnecessary  prolixity;  and  perhaps  upon  reference,  the  demUr- 
I'er  and  plea  might  be  so  much  pruned  down,  as  to  reduce  them 
to  a  condensed  statement  of  the  pointsjntended  to  be  brought  to 
the  view  of  the  court.  But  no  such  reference  was  asked.  The 
objection  to  the  pleading  was,  for  the  first  time,  made  at  the 
hearing.  ^Ve  cannot  doubt  but  the  defendants  are  entitled  to  the 
full  benefit  of  their  demurrers  and  pleas. 

This  brings  us  to  consider  whether  the  plea  of  the  statute  of 
limitations  will  operate  so  as  to  bar  a  recovery.  Though  the 
contract  was  made  in  North  Carolina,  this  question  must  be  de- 
cided by  a  reference  to  the  lex  fori,  our  statute  applicable  to  the 
case,  is  as  follows:  "  Every  action  of  debt,  or  covenant  for  rent, 
or  arrearages  of  rent,  founded  upon  any  lease  under  seal,  and 
every  action  of  debt  upon  any  single  or  penal  bill,  for  the  pay- 
ment of  money  only,  or  upon  any  obligation  with  condition!  for 
the  payment  of  tnoney  only,  or  upon  any  award  under  the  hands 
and  seals  of  arbitrators,  for  the  payment  of  money  only,  shall 
be  commenced  and  sued  within  sixteen  years  after  the  cause  of 
such  action  shall  have  accrued,  and  not  after;  but  if  any  pay- 
ment shall  have  been  made  on  any  such  lease,  specialty,  or  award, 
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within  or  after  the  said  period  of  sixteen  years,  then  an  action 
instituted  on  such  lease,  specialty,  or  award,  within  sixteen  years 
after  such  payment  shall  be  good  and  effectual  in  law  and  not 
after."     [Aikin^s  Digest  270  ] 

The  earlier  decisions  in  regard  to  the  English  statute  of  limr- 
tations,  held  that  the  acknowledgement  of  a  debt  without  a 
promise  to  pay,  would  not  deprive  the  defendant  of  the  benefit 
of  the  statute.  [Dickson  v.  Thompson,  2  Shower's  Rep.  126; 
2  Vent.  Rep.  152.]  It  was  next  determined  that  an  acknowledg- 
ment of  a  debt,  was  evidence  from  which  a  jury  might  infer  a 
promise  to  pay,  but  would  not,  if  specially  found,  warrant  the 
court  to  give  judgment  for  the  plaintiff".  [Heylin  v.  Hastings, 
Com.  Rep.  54;  5  Mod.  Rep.  425;  Carlh.  470;  1  Lord  Raym. 
Rep.  389;  1  Salk.  Rep.  29;  Bui.  N.  P.  148.]  The  courts  after- 
wards went  further,  and  held  the  slightest  acknowledgement 
whether  by  word  or  in  writing,  would  take  the  case  out  of  the 
statute.  [Quantock  v.  England,  5  Bur.  Rep.  2630;  Bryan  v. 
Horseman,  4  East  599;  Clarke  v.  Bradsavv  &  Coghlan,  3  Esp. 
Rep.  155;  Rucker  v.  Hannay,  4  East  Rep.  604,  in  note.]  But 
the  more  recent  adjudications  both  in  the  U.  States  and  England, 
have  given  to  the  statute  a  construction  more  just,  and  In  furth- 
erance of  the  intention  of  its  framers.  [7  Taunt.  Rep.  60S;  3 
D.  &  R.  Rep.  267;  4  M.  &  S.  457;  2  Taunt.  Rep.  3S0;  5  M. 
&  S.  75;  Collyer  v.  Willcck,  4  Bing.  Rep.  313:  Owen  v.  Wool- 
sey,  Bull.  N.  P.  148;  Wetzell  v.  Bussard,  11  Wheat.  Rep.  309; 
Barg's  v.  Hall,  2  Pick's  Rep.  368;  Clemenlson  v.  Williams,  8- 
Cranch,  Rep.  74;  Camdridge  v.  Hobart,  1  Pick.  Rep.  232; 
Sands  V.  Gelston,  15  Johns.  Rep.  511;  Lawrence  v.  Hopkins, 
13  Johns.  Rep.  288;  Read  v.  Wilkenson,  2  Brown's  Rep.  16; 
Guier  v.  Pearce,  2  Brown's  Rep.  37;  Jones  v.  Moore,  5  Binn. 
Rep.  580';  Marshall  v.  Daliber,  5  Conn.  Rep.  480;  Frey  v. 
Kirk,  4  Gill.  &  Johns.  Rep.  509;  Lee  v.  Polk,  4  McC.  Rep. 
215;  Ford  v.  Phillips,  1  Pick.  Rep.  203.]  And  while  in  re- 
spect to  most  contracts,  the  bar  of  the  statute  of  limitations  may 
be  avoided  by  an  admission  of  indebtedness  or  a  promise,  yet 
«  an  acknowledgement  which  will  revive  the  original  cause  of 
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action  must  be  unqualified  and  unconditional.  It  must  show 
positively,  that  the  debt  is  due  in  whole  or  in  part.  If  it  be  con- 
nected with  circumstances  which  in  any  manner  aflfect  the  claim, 
or  if  it  be  conditional,  it  may  amount  to  a  new  assumpsit,  for 
which  the  old  debt  is  a  sufficient  consideration;  or  if  it  be  con- 
strued to  revive  the  original  debt,  that  revival  is  conditional,  and 
the  performance  of  the  condition,  or  a  readiness  to  perform  it, 
must  be  shown."  [Welzell  v.  Bussard,  11  Wheat.  Rep.  309.] 
And  '-if  there  be  no  express  promise,  but  a  promise  is  to  be 
raised  by  implication  of  law,  from  the  acknowledgment  of  the 
party,  such  aclinowledgment  ought  to  contain  an  unqualified  and 
direct  admission  of  a  previous  subsisting  debt,  which  the  party  is 
liable  and  willing  to  pay.  If  there  be  accompanying  circumstances 
which  repel  the  presumption  of  a  promise,  or  intention  to  pay; 
if  the  expression  be  equivocal,  vague,  and  indefinite,  leading  to 
no  certain  conclusion,  but  at  best  to  probable  inferences,  which 
may  afTect  different  minds  in  difTerent  ways,  we  think  they  ought 
not  to  be  received  as  evidence  of  a  new  promise  to  revive  the 
cause  of  action.  [Bell  v.  Morrison  e/ a/.  1  Peter's  Rep.  351: 
Moore  v.  The  Bank  of  Columbia,  6  Peter's  Rep.  86:  See  also. 
Fries  Boisselet,  9  Seg't.  &  R.  Rep.  128:  Danforth  v.  Culver,  11 
Johns.  Rep.  14G:  Whitney  v.  Bigelow,  4  Pick.  Rep.  110:  St. 
John  V.  Garrovv,  4  Porter's  Rep  223:  McCiung  v,  Silliman,  3 
Pet.  Kep.  278.] 

His  honor  the  chancellor,  examined  this  case  upon  the  hypo- 
thesis that,  the  bar  of  the  statute  might  be  avoided  by  showing  a 
sufficient  acknowledgment  of  indebtedness  by  the  testator — but 
considered  that  the  proof  was  insufficient  for  that  purpose.,  be- 
cause it  ^'d  not  shew  a  willingness  to  pay  the  debt.  Without  at- 
temptii  ;  cO  consider  the  justness  of  the  conclusion  of  his  honor 
upon  the  evidence,  we  propose  to  inquire  whether  a  debt  secured 
by  bond,  or  bill  single,  comes  within  the  principle  which  allows 
"  a  direct  admission  of  a  previous  subsisting  debt,  which  the 
party  is  liable  and  viilling  to  pay,"  to  remove  the  bar  of  the 
statute  of  limitations. 

In  respect  to  the  English  stalufe  of  the  21  Jac.  1  c.  16,  it  has 
62 
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been  holden,  that  though  the  statute  says  "  that  actions  on  the 
case,  account,  trespass,  debt,  detinue  and  replevin  shall  be 
brought  within  six  years  after  the  cause  of  action,  and  not  after;'^ 
yet,  in  all  these  actions,  except  assumpsit^  the  six  years  com- 
mences from  the  moment  there  is  a  cause  of  action,  and  that  time 
cannot  be  enlarged  by  any  acknowledgment.  [A'Court  v. 
Cross,  3  Bing.  Rep,  32D.]  But  in  assumpsit  a  promise  to  pay 
or  such  acknowledgment  of  indebtedness  as  warrants  the  im- 
plication of  a  promise,  gives  a  right  of  action — such  promise  is 
sustained  by  the  moral  duty  imposed,  by  the  original  liability. 
And  in  Tanner  v.  Smart,  6  Barn.  Sr  Cres.  Rep.  603:  the  court 
speaking  of  the  statute,  21  Jsft.  1,  say,  that  though  the  act  places 
all  actions  of  trespass,  detinue,  casc^  &c.  on  the  same  footing  as 
to  time,  it  is  only  in  assumpsit^  that  an  acknowledgment  has 
been  held  to  take  from  a  defendant  its  protection.  Lord  Ten- 
terden,  Ch.  J.  remarks  "  when  in  the  case  of  Hurst  v.  Parker, 
1  B.  &  A.  Rep.  92,  it  was  decided  to  be  inapplicable  to  actions 
of  trespass,  Lord  Ellenborough  gave  what  appears  to  be  the  true 
reason,  that  in  assumpsit  <  an  acknowledgement  of  the  debt  is 
evidence  of  afresh  promise'  and  that  promise  is  considered  as 
one  of  the  promises  laid  in  the  declaration,  and  one  of  the  causes 
of  action  which  the  declaration  states.  If  an  acknowledgement 
had  the  effect  which  the  cases  in  the  plaintiff's  favor  attribute  to 
it,  one  should  have  expected  that  the  replication  to  a  plea  of  the 
statute,  would  have  pleaded  the  acknowledgement  in  terms,  and 
relied  upon  it  as  a  bar  to  the  statute;  whereas  the  constant  re- 
plication ever  since  the  statute,  to  let  in  evidence  of  an  acknow- 
ledgment, is,  that  the  causes  of  action  accrued  (or  the  defend- 
ant made  the  promise  in  the  declaration)  within  six  years;  and 
the  only  principle  upon  which  it  can  be  held  to  be  an  answer  to 
the  statute  is  this,  that  an  acknowledgment  is  evidence  of  a 
new  promise,  and  as  such  constitutes  a  new  cause  of  action,  and 
supports  and  establishes  the  proniises  which  the  declaration 
states.  Upon  this  principle,  whenever  the  acknowledgment 
supports  any  of  the  promises  in  the  declaration,  the  plaintiff"  suc- 
ceeds; when  it  does  not  support  them,  (though  it  may  shew 
clearly  that  the  debt  has  never  been  paid  but  is  still  a  subsisting 
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debt)  the  plaintiff  fails."  Again,  after  reviewing  some  of  the 
earlier  and  later  decisions  of  the  English  courts,  upoa  the  effect 
of  an  acknowledgment,  the  Lord  Chief  Justice  continues,  •'<  all 
these  cases  proceed  upon  the  principle,  that  under  the  ordinary 
issue  on  the  statute  of  limitations,  an  acknowledgment  is  only 
evidence  of  a  promise  to  pay;  and  unless  it  is  conformable  to, 
and  maintains  the  promises  in  the  declaration,  though  it  may 
shew  to  demonstration  that  the  debt  has  never  been  paid  and  is 
still  subsisting,  it  has  no  effect." 

By  a  provincial  statute  of  Maryland,  it  is  enacted,  that  no  bill, 
bond,  judgment,  or  recognizance,  statute  merchant  or  ol  the 
staple,  or  other  specialty  whatsoever,  (except  such  as  shall  be 
taken  in  the  name  of,  or  for  the  use  of  our  sovereign  the  King, 
&c.)  shall  be  good  and  pleadable  or  admitted  in  evidence  against 
any  person  of  that  (province)  State,  after  the  principal  debtor  and 
creditor  have  both  been  dead  twelve  years,  or  the  debt  or  thing 
in  action  is  above  twelve  years  standing,  2  Bouvier's  L.  Die.  55. 
Under  this  act  it  has  been  decided  that  the  payment  of  interest 
upon  a  bond,  would  not  have  the  effect  to  avoid  its  operation; 
"  because,"  say  the  court,  **  the  language  of  tlie  statute  of  this 
Stale  in  the  case  of  a  bond  is  positive  and  peremptory  that  no 
bond  shall  be  good  and  pleadable,  or  admitted  in  evidence, 
after  the  principal  debtor  and  creditor  have  been  both  dead 
twelve  years,  or  the  debt,  or  the  thing  in  action,  above  twelve 
years'  standing,  saving  to  the  creditor  the  usual  benefits  or 
exceptions  of  infancy,  &c."  The  court  further  remark:  *'  It 
is  also  incontrovertibly  established,  that  not  even  an  express 
acknowledgment  of  the  debt,  will  revive  the  remedy  upon  the 
bond  when  barred  by  the  operation  of  the  act."  Carroll  v. 
Waring  et  al.  3  Gill  &  John.  Rep.  491. 

A  statute  of  New  Jersey  provides  that  "  every  action  of  debt, 
or  covenant  for  rent,  or  arrearages  of  rent,  founded  upon  a  lease 
under  seal;  debt  on  any  bill  or  obligation  for  the  payment  of 
money  only,  or  upon  any  award  under  the  hands  and  seals  of 
arbitrators  for  the  payment  of  money  only,  shall  be  commenced 
and  sued  within  sixteen  years  next  after  the  cause  of  such  action 
shall  have  accrued  and  «iot  afterj  but  if  any  payment  shall  have 
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been  made  on  any  such  lease,  specialty,  or  award,  within  or 
after  the  said  period  of  sixteen  years,  then  an  action  instituted 
on  such  lease,  specially  or  award,  within  sixteen  years  after  such 
payment,  shall  be  effectual  in  law  and  not  after."  The  section 
concludes  with  the  usual  saving  in  favor  of  infants,  &c. 

The  construction  of  this  act  became  necessary  in  Ludlow  v. 
Van  Camp,  2  Hals.  Rep.  113,  Among  other  counts  in  the  plain- 
tiffs declaration  was  one,  which  set  out  a  bond,  and  charged  that 
after  the  expiration  of  sixteen  years  from  the  date  thereof  (no 
money  having  been  paid  thereon)  the  defendant  expressly  under- 
took and  promised  to  pay,  &c.  To  this  count  there  was  a  de- 
murrer, which  being  fus{a]ned  by  the  common  pleas,  \he  plain- 
tiff brought  a  writ  of  error  to  the  Svpreme  Court.  Kirkpatrick 
Ch,  J.  in  his  opinion  maintained,  that  the  bar  of  the  statute  de- 
stroyed the  legal  and  equitable  obligation  to  pay  the  debt  against 
which  it  had  run,  and  consequently  the  law  would  not  imply  a 
promise  of  payment  by  the  defendant;  but  although  the  liability 
to  pay  was  at  an  end  both  at,  law  and  in  equit}',  yet  the  moral 
duty  was  still  binding  in  fur o  conscietitifc,  and  constituted  a  suf- 
ficient consideration  for  an  uchtol  or  express  promise.  Mr. 
Justice  Ford  held,  that  the  statute  took  away  all  remedy  upon 
the  bond  itself,  and  that  the  promise  laid,  was  insufficient  to  main- 
tain the  action.  That  the  rule  of  law  was  clear,  that  every  in- 
debitatus assumpsit  must  state  the  cause  for  which  the  debt 
accrued,  as  for  money  lent,  goods  sold  and  delivered,  or  what- 
ever was  the  cause  of  the  debt.  The  count  demurred  to,  set  out 
that  the  defendant  was  indebted  by  bond,  while  a  bond  is  only 
evidence  of  a  debt,  and  not  the  cause  or  consideration.  To  say 
that  the  defendant  was  indebted  bi/  bond  is  no  more  a  disclosure 
of  the  consideration y  than  to  say  he  was  indebted  by  book,  there- 
fore the  count  is  defective  in  substance,  and  wholly  insufficient 
to  maintain  an  a.ss?/y/i/7527.  [Cowp.  Rep.  12S.]  It  was  conced- 
ed that  a  bond  imports  a  legal  obligation  to  pay  the  amount  stipu- 
lated, but  as  to  the  morality  on  which  it  is  founded,  it  may  be 
wom/oritmay  be  immoral,  and  the  obligation  itself  \s  no 
proof  of  either.     The  learned  judge  concluded   that  a   promise 
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to  pay  a  bond  debt,  did  not  give  a  cause  of  action  eilher  upon 
the  bond  or  the  promise,  and  the  majority  of  the  court  concurred 
with  him  in  the  opinion  that  the  deiTiurrer  was  rightfully  sustain- 
ed by  the  common  pleas. 

In  Conneciicuf,  the  iimilafions  of  actions  on  specialties  and 
promissory  notes  not  negotiable,  is  seventeen  years,  with  a 
saving  in  favor  of  persons  legally  incapable  of  bringing  an 
action.  In  that  State,  it  has  been  holden  that  a  bond  barred  by 
the  statute  of  limilalions  cannot  be  revived  by  an  acknowledg- 
ment, or  express  promise  to  pay.  Fuller  v.  Hancock,  1  Root's 
Rep.  238;  cited  from  6  Am.  Com.  Law  cases,  4S4.  To  the  S. 
p.  and  cited  from  the  same  volume  see  Marston  v.  Seabury,  2 
Penn.  Rep.  435,  702. 

The  statute  of  New  Jersey  bears  a  resemblance  so  striking 
to  our  ovvn,  as  to  leave  but  little  doubt  that  our  act  was  borrowed 
from  that  State.  Neither  of  tlie  acts  recognize  a  direct  ac- 
knowledgment or  an  express  promise,  as  being  sufficient  to  re- 
move the  bar  of  the  statute,  but  expressly  provide  that  a  pay- 
ment within  or  after  the  period  of  sixteen  years,  shaW  have 
that  effect.  Now  may  not  the  trite  mixim  expressio  itniiis  ex- 
clusio  est  alteriits  be  appropriately  applied?  If  the  Legislature 
had  intended  that  an  acknowledgment,  or  an  cclual  promise 
should  avoid  the  operation  of  the  statute,  it  would  have  been 
very  easy  to  have  so  saitl,  and  as  the  Legislature  seem  to  have 
considered  what  should  deprive  a  party  of  its  protection,  and 
provided  for  one  case,  the  conclusion  is  but  reasonable,  that  it 
vi'as  not  intended  that  any  other  slate  of  facts  should  remove  the 
bar. 

The  terms  of  the  act  of  Maryland  are  very  strong,  in  declar- 
ing that  no  bond  &c.  shall  be  <'good  and  pleadable  or  admit- 
ted in  evidence"  after  the  statute  has  run,  yet  the  common 
sense  meaning  of  our  act,  is  quite  as  potent,  in  providing  that 
the  action  shall  be  brought  iviihin  sixteen  years  after  the 
cause  of  it  shall  have  accrued,  and  not  after.  True,  if  many 
of  the  decisions  upon  the  statute  of  Jac.  of  1,  and  other  kindred 
enactments  a*-e  to  be  regarded  as  correct  exponents  of  the  legis- 
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lativc  will,  the  terms  of  our  act.  cannot  in  point  of  force  com- 
pare with  those  of  the  Maryland  statute.  But  these  decisions  we 
liave  seen  in  many  instances,  have  been  overruled  by  the  court 
which  made  them;  and  in  England,  where  a  long  course  of  con- 
tradictory and  almost  unintelligible  adjudications,  had  involved 
the  law  on  this  head  in  inextricable  confusion,  it  was  thought 
best  to  declare  it  by  direct  legislation.  And  this  has  accordingly 
been  done  by  several  statutes  enacted  in  the  9lh  of  Geo.  the  IV. 
See  Wilkinson,  on  the  statute  of  limitations,  157,  et post. 

It  is  perhaps  worthy  of  remark,  that  our  statute  as  well  as  that 
of  New  Jersey  from  which  it  was  doubtless  copied,  was  enact- 
ed long  after  many  of  the  most  objectionable  decisions  were 
made  upon  the  statute  of  Jac.  the  1st,  and  even  after  the  En- 
glish courts  had  expressed  a  dissatisfaction  with  their  course  of 
decision,  and  manifested  a  desire  to  retrace  their  steps  and  to 
return  to  the  letter  and  spirit  of  the  act.  Such  being  the  case, 
is  it  not  more  than  possible  that  the  Legislature  intended  to  pre- 
vent a  similar  disregard  of  their  will,  by  providing  expressly 
the  only  case  in  which  the  remedy  should  be  kept  alive,  after  the 
limitation  had  run? 

It  is  insisted  for  the  plaintiffs,  that  the  acknowledgment 
having  been  made  before  the  statute  had  run,  it  shews  that  at 
the  time  of  the  acknowledgment  there  was  a  subsisting  liability, 
and  that  the  statute  can  only  begin  to  run  from  this  latter  period. 
The  view  we  have  already  taken  of  the  act,  is  perhaps  a  suffi- 
cient answer  to  this  argument.  But  it  may  be  further  added,  that 
the  statute  of  limitations  <'is  a  wise  and  beneficial  law,  not 
designed  merely  to  raise  a  presumption  of  payment  of  a  just 
debt,  from  lapse  of  time,  but  to  afford  security  against  stale 
demands  after  the  true  state  of  the  transaction  may  have 
been  forgotten,  or  be  incapable  of  explanation,  by  reason  of  the 
death  or  removal  of  witnesses.  Bell  v.  Morrison  et  al.  1 
Peter's  Rep.  351.  See  also  Moore  v.  The  Bank  of  Columbus  6, 
Peter's  Rep.  86. 

That  there  are  authorities  which  assert  that  the  statement  is 
founded  on  the  presumption  of  payment  cannot  be  denied,  but 
the  opposite  authorities  are  sustained  by  the  current  of  decision 
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at  this  day,  as  more  consonant  to  legal  rules.  Tannery.  Sntiart 
6  Barn.  &Cres.  Rep,  603;  A.  Court  v.  Cross,  3  Bing.  Rep.  329. 
But  it  is  needless  to  nnultiply  authority  to  this  point,  since  it  is 
clear  that  the  recent  adjudications,  with  scarcely  an  exception 
in  regard  to  acknowledgments,  proceed  upon  the  idea  that  the 
law  is  as  we  have  stated  it.  The  argument  being  founded  upon 
the  idea  that  the  statute  only  presumes  a  payment  from  the 
length  of  time,  and  the  reverse  being  the  law,  it  is  unnecessary 
further  to  consider  it. 

In  determining  the  question  before  us,  we  can  derive  but  little 
aid  from  the  English  authorities.  There,  specialties  are  not 
embraced  by  the  statute  of  limitations,  and  the  common  law 
merely  presumes  a  paymewt  from  the  staleness  of  the  demand; 
consequently,  every  acknowledgment  which  counteracts  that 
presumption  is  admissible  in  evidence. 

It  has  been  argued  for  the  plaintiff,  that  if  an  acknowledgment 
will  not  revive  the  remedy  upon  a  bond,  it  will  not  avoid  the 
bar  when  sought  to  be  set  up  against  a  promissory  note,  bill  of 
exchange,  or  other  parol  contract;  that  the  statute  applicable  to 
each  case,  must  receive  a  similar  construction.  Without  attempt- 
ing an  exposition  of  the  act  so  far  as  it  relates  to  promissory  notes, 
&c.,*it  is  sufficient  to  remark  that  the  Legislature  in  declaring  its 
will  in  respect  to  the  limitation  of  actions,  have  used  different 
terms  as  applying  to  bonds,  from  those  employed  in  regard  to  pro- 
missory notes,  &c.     See  /^ik.  Dig.  2.70. 

The  view  we  have  taken,  is  decisive  of  the  case,  and  it  remains 
only  to  declare,  that  the  decree  of  the  court  of  chancery  must 
be  affirmed  with  costs. 
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1.  In  tlie  absence  of  fraud  or  gross  negligence,  a  mortgagee  m  possession,  is  not 
chargeable  with  the  value  of  the  rent  of  the  premises,  but  only  with  the  rent  ac- 
tually received. 

2.  A  mortgagee  in  possession,  is  not  chargeable  with  interest  on  rent  received  by 
him,  unless  there  be  some  peculiar  circumstances  in  the  case,  making  it  proper 
he  should  be  so  charged. 

3.  A  witness,  who  has  purchased  an  interest  in  real  estate,  to  which  it  is  afterwards 
ascertained  the  vendor  has  no  title,  is  competent  to  prove  the  amount  of  the  rent 
received,  and  improvements  made,  by  such  vendor. 

4.  Where  a  purchaser  under  a  deed  of  trust,  is  by  a  decree  of  the  court,  required 
to  account  as  a  mortgagee,  and  allowed  the  benefit  of  lasting  improvements 
made  by  him,  the  value  of  such  improvement  is  ascertained  by  its  cost,  and  not 
by  its  value  at  the  time  of  taking  the  account. 

Error  to  the  Circuit  Court  of  Mobile,  sitting  in  Chancery. 

THIS  case  is  brought  to  this  court,  on  exceptions  to  tlie  re- 
port of  the  Master  in  chancery.  The  order  of  the  court,  directs 
a  report  on  the  following  matters: 

1st.  Of  the  amount  of  money  paid  by  A.  F.  Stone  &  Co.  on 
account  of  their  said  indorsement  for  said  Hogan,  as  in  said  deed 
of  trust  mentioned,  and  of  the  interest  thereon. 

2d.  Of  the  reasonable  rents  and  profits  of  said  premises,  from 
the  time  said  Stone  &  Co.  received  possession  thereof,  under 
said  lease  from  Hogan^  as  in  his  bill  mentioned,  and  interest  on 
such  payment  as  he  made  to  said  Stone  &  Co.  since  they  received 
possession  thereof. 

The  Master  reported, 
1st.   That   the  debt  of  Hogan   to   the  defendants,  being  money 

paid  by  them  for  him,  and  interest  thereon,  was       $5632  26 
2d.  That  the  rents  and  profits  received  by  the  de- 
fendants, amounted  to  5776  52 
3d.  That  the  payments  made   by  Hogan  on  said 

debt  and  interest  amounted  to  3236  95 
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4th.  That  the  value  of  the  lasting  improvements 

were  44S4  00 

5th.   That  the  balance  clue  from  Hofran,  was  1102  76 

To  this  report,  the  complainant  filed  excepiions, 

1st.  That  M.  D.  Eslava  was  admitted  as  a  witness,  when  he 
was  interested. 

2d.  That  his  evidence  was  taken  as  the  basis  of  the  report. 

3d.  That  no  interest  was  allowed  on  the  rents. 

4th.  That  the  masters  report  is  not  founded  on  all  the  evi- 
dence, and  should  be  larger. 

5th.  That  the  master  has  charged  only  the  rent  actually  re- 
ceived, and  not  the  reasonable  value  of  the  rent. 

6th.  That  the  allowance  for  improvements  was  not  sup- 
ported by  the  proof,  and  was  excessive. 

The  court  overruled  the  exceptions,  and  decreed  that  the  com- 
plainant should  be  allowed  to  redeem,  on  the  condition  of  paying 
the  balance  found  by  the  master. 

The  evidence  on  which  the  report  is  founded,  was  the  evidence 
of  J.  J.  Vanroy,  who  proved  that  in  November,  1824,  A.  F. 
Stone  &  Co.  built  an  addition  to  the  wharf,  which  cost  ^600;  that 
the  addition  was  a  necessary  one,  and  that  a  warehouse  was 
built  the  latter  part  of  1825,  or  early  in  182G;  does  not  know 
the  cost;  and  some  filling  up  done;  thinks  §130  a  fair  charge  for 
it;  that  the  lot  was  fenced  in  about  the  same  time.  That  ^400 
was  a  reasonable  rent  for  the  lot  and  wharf,  up  to  1826. 

M.  D.  Eslava  proved,  that  the  wharf  and  lot  from  Septem- 
ber 182S,  had  been  leased  to  him;  that  he  paid  five  hundred  dol- 
lars rent  for  it,  per  year,  until  3 1st  October,  1832,  and  from  that  to 
the  1st  November,  1835,  seven  hundred  dollars.  That  for  the 
last  year,  ending  31st  October,  1835^  he  rented  the  wharf  to 
Jude,  at  eight  hundred  dollars;  that  the  above  was  a  fair  and 
reasonable  rate  for  the  premises;  and  he  thinks  they  could  not 
have  rented  for  more  then:  that  in  1829,  he  rented  the  wharf 
alone  to  Terry,  for  five  hundred  dollars;  that  he  deducted  from 
the  rent,  taxes  and  other  charges  for  repairs,  as  per  account  here- 
63 
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unto  annexed.  He  further  states,  that  he  purchased  in  1833,  one 
undivided  fourth  part  of  said  lot  from  defendants. 

From  this  decieethe  complainant  prosecutes  his  writ  cf  error 
to  this  court,  and  now  assigns  for  error, 

1st.  The  court  erred,  in  overruling  the  exceptions  to  the  report 
of  the  Master. 

2d.  The  court  erred,  in  rendering  a  final  decree  requiring  the 
complainant  to  pay  the  amount  found  due  by  the  report. 

Stewart,  for  ihe  plaintiff  in  error,  cited,  Powell  on  Mort- 
gages 949,  957:  5  Pickering's  Rep.  160. 

Lessesne,  contra,  cited  2  Marshall's  Rep.  339:  3  Mass.  Rep. 
153:  1  Jacob.  &  Walker  650:  1  Hopkins'  Rep.  283:  Powell  on 
Mortgages  987,  note  1:  Gressly  Eq.  Ev.  241,  248,  ^9:  1  Ch. 
Ca.  258:  1  Equity  Ca.  ab.  328:  1  Vernon,  476:  3  Bac.  ab.  657: 
5  Munford426:  1  Vernon's  Rep.  45. 

ORMOND,  J.— The  points  discussed  at  the  bar,  in  this  case, 
are, 

1st.  Was  Eslava  a  compeleni  witness  to  prove  the  amount  of 
tent  and  repairs. 

2d.  Are  the  defendants  chargeable  with  the  value  of  the  rent 
of  the  premises,  or  only  with  the  rent  actually  received. 

3d.  Was  it  right  to  charge  the  value  of  the  lasting  improve* 
tnents  made,  at  their  costs,  or  should  their  value  have  been  as- 
certained at  the  time  of  the  reference. 

4th.  Should  interest  not  have  been  charged,  on  the  amount 
received  for  rents. 

Mr.  Eslava  was  examined  a?  a  witness  before  the  Master, 
to  prove  the  rent  received,  by  the  defendant,  Le  Pretre.  For 
this  purpose,  he  was  the  best  witness  that  could  be  produced)  as 
he  had  himself  rented  the  mortgaged  premises,  and  best  knew 
the  amount  paid>  but  it  is  said  he  was  incompetent,  from  inter- 
est. This  interest  is  supposed  to  consist  in  his  having  purchase- 
ed  from  Le  Pretre,  one  third  part  of  the  premises,  at  a  time 
when  Le  Pretre  was  considered  the  owner,  having  purchased  at 
a  trust  sale,  which  this  court  afterwards  decreed  to  be  void. 
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It  is  not  easy  to  conceive  how  this  could  render  him  incompe- 
tent to  prove  a  fact,  in  no  way  connected  with  the  title.  The 
counsel  were  understood  to  rest  their  objection  on  the  right  of 
the  witness  to  the  amount  which  might  be  decreed  in  favor  of 
Le  Pretre,  to  reimburse  him,  for  his  purchase  money.  But  it 
is  not  shown  that  Le  Pretre  is  not  amply  able  to  satisfy  Eslava 
without  having  recourse  to  this  fund;  and  we  therefore  de- 
cline examining  the  question  of  his  right  to  this  fund,  beyond  any 
other  creditor  of  Le  Pretre.  It  is  very  certain,  that  the  witness 
had  no  interest  in  the  question,  about  which  he  was  called  to  tes- 
tify. 

It  is  the  settled  practice  in  England,  that  a  morgagee  in  pos- 
session, is  not  accountable  for  the  value  of  the  lands,  but  only 
for  the  profits  actually  realized,  unless  he  be  guilty  of  fraud,  or 
wilful  default.  (See  the  cases  collected  by  Powell  on  mortga- 
ges 949.)  Such  have  also  been  the  decisions  in  Virginia,  Ken- 
tucky, and  Massachusetts,  as  is  well  settled  by  the  cases  cited 
by  the  counsel  for  the  defendant  in  error.  With  the  reasons 
and  propriety  of  these  decisions,  v^e  are  perfectly  satisfied.  In 
this  case,  to  hold  otherwise,  would  be  productive  of  the  grossest 
injustice.  The  purchase  of  Le  Pretre,  under  the  deed  of  trust, 
was  by  this  court  declared  void.  The  lease  to  Eslava,  was 
made  while  the  defendant  might  have  supposed  the  property  was 
his  own.  To  hold  him  accountable  to  the  complainant  for  any 
rise  in  the  property,  or  for  any  profit  the  lessee  might  have  made 
by  underletting,  would  be  a  great  hardship.  A  mortgagee  in 
possession  is  only  required  to  deal  with  the  property  as  a  pru- 
dent man  would  do  with  his  own. 

The  reasoning  here  employed  would  seem  to  point  to  the  con- 
clusion, that  the  morgagee  should  not  be  chargeable  with  inter- 
est on  the  rent  received.  He  is  not  entitled  to  charge  for  his 
trouble  in  managing  the  estate,  not  even  when  there  is  an  agree- 
ment to  that  effect,  with  the  mortgagor.  (French  v.  Baron  2 
Atkins,  126.)  Nor  for  a  receiver,  unless  the  estates  be  so  distant 
that  one  is  necessary,  1  Vernon  316:  Davis  v.  Dandey,  3  Mad- 
dox  170.     Nor  can  he  make  a  charge    for   any    but  permanent 
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repairs  or  improvements,  Godfrey  v.  Watson,  3  Atkins,  51S. 
Such  being  his  responsibilities  it  would  not  be  equitable,  to  charge 
him  with  interest  on  money,  which  may  lie  dormant  in  his  hands; 
— and  such  is  the  established  principle  in  England,  where  interest 
is  not  charged  on  the  account  taken  of  the  rents  and  profits,  un- 
less there  be  some  peculiarity  in  the  case;  as  where  no  interest 
is  in  arrears,  when  the  mortgagee  takes  possession,  Shepard  v. 
Elliott,  4  Maddox  254;  or  where  the  rent  greatly  exceeds  the 
interest  of  the  mortgage  debt;  in  which  event  annual  rests  are 
directed  to  be  made,  and  after  the  payment  of  the  interest,  the 
excess  is  applied  to  sink  the  principal.  See  the  cases  cited,  in 
which  this  principle  is  established  in  Powell  on  mortgages,  949 
— a,  and  Coote  on  mortgages,  556.  So  in  the  case  of  Brecken- 
ridge  v.  Brooks,  2  Marshall  340,  which  was  elaborately  consider- 
ed on  a  rehearing,  it  was  determined  that  the  mortgagee  in  pos- 
session, was  not  chargeable  with  interest  on  rent  received. 

These  decisions  in  our  opinion,  are  founded  in  justice.  The 
mortgagor  can  at  any  time,  regain  the  possession  of  the  proper- 
ty, by  paying  the  debt.  If  he  does  not  do  so,  and  the  mortga- 
gee is  at  the  trouble  of  paying  himself,  it  is  not  reasonable  that 
he  should  be  charged  with  interest  on  the  amount  thus  received, 
in  small  sums  and  at  remote  intervals,  which  are  never  of  so 
much  value  as  when  the  whole  amount  is  received  at  once. 

In  Gibson  v.  Crehore,  (5lh  Pickering,  146,)  the  court  charg- 
ed the  mortgagee  in  possession,  with  interest  on  the  rents  and 
profits;  but  that  case  was  decided  on  its  own  circumstances,  the 
court  considering  that  the  widow  was  precluded  by  the  purchase 
of  the  mortgage,  from  claiming  her  dower  without  filing  a  bill 
to  redeem,  and  the  court  declined  determining  the  general  rule. 
But  in  that  case,  it  is  to  be  observed,  that  five  per  cent,  commis- 
sion was  allowed  on  the  rents  and  profits  received,  by  the  assignee 
of  the  mortgage. 

There  are  peculiar  circumstances  in  this  case,  which  would 
make  it  improper  to  charge  interest  on  the  rents  received,  as  the 
defendant  was  in  possession  under  a  purchase,  and  is  only  a 
constructive  mortgagee  in  possession  ;  but  we  prefer  to  rest  the 
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case  on  the  general  rule  applicable  to  such  cases,  which  is,  that  a 
mortgagee  in  possession,  isnot  chargeable  with  interest  on  the  rent 
or  profits  of  the  estate,  unless  there  be  some  circumstances  con- 
nected with  the  transaction,  making  it  proper  he  should  be  so 
charged. 

The  previous  decree  made  in  this  case,  directed  Ihe  defend- 
ant to  be  credited  with  the  value  of  all  lasting  improvements, 
made  on  the  property.  It  is  insisted  that  the  value,  at  the  time 
of  taking  the  account,  should  be  the  criterion,  and  not  the  costs 
of  making  such  improvements. 

The  decree  ascertains  that  the  defendant  shall  be  entitled  to  a 
credit  for  lasting  improvements,  and  such  is  the  general  rule  in 
these  cases.  But  there  is  a  peculiar  propriety  in  allowing  it  in 
this  case,  and  to  estimate  it  by  the  actual  cost;  for  not  only  was 
the  rent  enhanced  thereby,  the  improvement  being  the  building 
a  wharf  and  warehouse,  filling  up  water  lots,  &c. ;  but  the 
improvements  were  made  as  before  stated,  by  the  defendant, 
under  the  impression  that  he  was  the  owner.  They  were  per- 
manent in  their  character;  the  complainant  has  had  the  full 
benefit  from  them  in  the  receipt  of  the  rent,  and  must  reim- 
burse the   defendant  by  allowing  him  the  cosi  of  their  erection. 

It  results  from  this  examination,  that  there  is  no  error  in  the 
decree  of  the  court  below,  and  it  is  therefore  afiirmed,  at  the 
cost  of  the  complainant  in  error. 
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\A''iLLiAMS  V.    Harper. 

l.|  A  declaration  in  debt  is  good  though  the  sum  demanded  in  its  commencement 
is  less  than  the  penalty  of  the  obligation;  the  statement  of  a  specific  sum  is  un- 
necessary in  the  commencement  of  a  declaration  in  debt,  and  if  stated  may  be 
regarded  as  superfluous. 

2.  When  the  condition  of  an  obligation  is  to  make  title  for  land  to  the  obligee  on 
a  day  certain,  and  likewise  on  a  contingency  which  if  it  happens,  is  more  with- 
in  the  knowledge  of  the  obligor  than  of  the  obligee,  in  a  plea  of  readiness  to 
perform,  it  is  necessary  for  the  obligor  to  aver  notice  of  the  existence  of  the  con- 
tingent  fact  to  the  obligee ;  and  without  such  averment  the  plea  will  be  bad. 

Writ  of  error  to  the  Circuit  Court  of  Russell  County. 

ACTION  of  debt.  The  declaration  is  to  the  following  effect: 
"John  J.  Harper  complains  of  Wesley  Williams  in  a  plea,  that 
he  renderto  him  the  sum  of  twenty-five  hundred  dollars,  with  in- 
terest thereon,  which  he,  the  said  defendant  owes  to  and  unjustly 
detains  from  him,  the  said  plaintiff.  For  that  whereas,  the  said 
defendant  heretofore,  to  wit:  on  the  7th  day  of  December,  1836, 
by  his  certain  writing  obligatory,  sealed  with  his  seal  and  now 
to  the  court  here  shewn,  the  date  whereof  is  the  day  and  year 
aforesaid,  acknowledged  himself  held  and  standing  bound  unto 
the  said  plaintiff  in  the  penal  sum  of  five  thousand  dollars,  for 
which  payment  he,  the  said  defendant,  bound  himself,  his  heirs 
and  assigns.  The  condition  of  which  said  writing  obligatory 
was,  and  is  such,  that  if  the  said  defendant  should  well  and  truly 
make  good  and  sufficient  titles"  (to  a  certain  tract  of  land,  the 
description  of  which,  is  not  necessary  for  the  understanding  of 
the  points  decided)  "to  the  said  plaintiff  or  his  assigns.  The 
title  to  be  made  by  the  25th  day  of  December,  1S37;  provided, 
the  defendants  should  succeed  in  making  good  his  claim  to  said 
land;  and  if  he,  the  defendant  should  be  satisfied  by  the  first  day 
of  April,  then  next,  of  the  validity  of  his  claim  to  the  said  land* 
he  obligated  himself  to  give  his  bond  to  make  said  title  by  the 
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last  mentioned  time;  but  in  case  the  said  defendant  should  fail 
to  make  good  his  claim  to  said  land  by  the  25th  day  of  Decem- 
ber, 1837,  he  then  bound  himself  to  pay  to  the  said  plaintiff 
twenty  five  hundred  dollars,  with  interest  from  the  first  day  of 
April,  1837.  And  the  said  plaintiff  avers  that  the  said  defen- 
dant did  not  on  the  25lh  day  of  December,  1837,  or  at  any  other 
time,  before  or  afterwards,  make,  or  offer  to  make,  or  cause  to 
be  made  to  the  said  plaintiff,  any  title  whatever,  to  the  said  land; 
and  did  not  succeed  at  any  time  from  the  day  first  aforesaid  hith- 
erto, in  having  obtained,  or  acquiring  a  just  and  sufficient  claim 
or  title  to  the  said  land;  and  did  not  at  any  time  since  the 
making  of  the  said  writing  obligatory,  satisfy  himself,  or  become 
satisfied  of  the  validity  of  his  said  claim  to  said  land;  or  of  any 
claim  which  he  ever  had  or  set  up  to  the  same.  And  the  said 
plaintiff  further  avers,  that  the  said  defendant  wholly  failed  from 
the  day  first  aforesaid,  and  from  the  time  of  making  the  said 
vvritingjobligatory  hitherto,  to  make  good  his  claim,  or  any 
other  claim  to  or  concerning  the  said  land.  And  thedefendant  has 
not  at  any  time  since  the  making  of  the  said  writing  obligatory, 
given  his,  or  any  bond,  to  make  titles  to  said  land;  or  paid  the 
said  plaintiff  the  sum  of  twenty  five  hundred  dollars  in  said 
writing  obligatory  mentioned,  or  the  interest  therein  mentioned, 
or  any  part  thereof.  4j  Yet  the  said  defendant,  though  often  re- 
quested so  to  do,  hath  not  paid  the  sum  of  money  last  mentioned, 
or  any  part  thereof,  nor  the  said  interest,  nor  any  part  thereof; 
but  the  same  bath  hitherto  wholly  neglected  and  refused,  to 
the  damage  of  the  said  plaintiff  of  five  thousand  dollars;  whereof 
he  sues,  &c." 

The  defendant  demurred,  but  the  court  overruling  the  demur- 
rer, he  pleaded  five  special  pleas,  to  the  first  and  third  of  which 
the  plaintiff  joined  issue,  and  demurred  to  the  second,  fourth  and 
fifth,  which  are  as  follow: 

<'2d.  Jictio  non  because  the  defendant  saith  that  after  the 
making  of  the  said  obligation,  that  is  to  say,  on  the  25th  day  of 
December,  1837,  he  was  ready  and  willing,  and  has  at  all  times 
been  ready  and  willing,  and  does  hereby  offer  to  make  to  the 
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said  plaintiff,  good  and  sufficient  titles  to  the  said  land,  according 
to  the  true  intent  and  meaning  of  the  said  obligation  and  the  con- 
dition thereof,  and  this  he  is  ready  to  verify,,  wherefore  he  prays 
judgment,  &c.'"  •  * 

"  4th.  Action  non  because  the  said  defendant  on  the  1st  day 
of  April,  1S37,  became  satisfied  of  the  validity  of  his  claim  to 
said  land,  and  on  the  said  1st  day  of  April,  1837,  was  ready  and 
willing,  and  has  at  all  times  since  been  ready  and  willing  to 
make  to  the  said  plaintiff  a  bond  for  titles  of  said  land,  and  this 
he  is  ready  to  verify  wherefore  he  prays  judgment,  &c." 

"  5th.  Actio  non  because  the  defendant  says  that  the  plain- 
tiff did  not  on  the  25lh  day  of  December,  1837,  nor  has  he  at 
any  time  since,  tendered  to  the  defendant  a  deed  for  him  to  exe- 
cute for  the  said  land,  and  this  he  is  ready  to  verify,  wherefore 
he  prays  judgment,  &c." 

These  demurrers  were  sustained,  and  the  defendant  declining 
to  plead  over,  the  cause  was  submitted  to  a  jury,  and  a  verdict 
returned  for  the  plaintiff  on  the  issues  between  the  parties,  on 
which  judgment  was  rendered. 

The  defendant  assigns  the  overruling  his  demurrer,  and  the 
sustaining  the  demurrer  of  the  plaintiff,  as  error. 

GoLiGHTLY  for  the  plaintiff  in  error,  submitted  the  case  on  a 
brief  presenting  two  points. 

1st.  The  declaration  is  bad  as  the  suit  is  brought  for  the  sum 
secured  by  the  bond,  when  it  should  have  been  for  the  penalty. 

2d.  The  pleas  are  good,  particularly  the  2d,  under  the  authori- 
ty of  Wade  v.  Killough.  (5  S.  &  P.  450.) 

Dargan,  contra^  insisted  that  the  supposed  defect  of  the  de- 
claration, in  claiming  too  little,  was  no  error;  but  if  the  precise 
sum  is  necessary  to  be  claimed,  then  he  relied  on  the  declaration 
to  show  that  the  penalty  was  inoluded  as  a  security  for  making 
the  title,  if  obtained  by  the  defendant:  in  the  event  the  title  was 
not  obtained  then  the  defendant  stipulated  to  pa}'  SiSiim  certain, 
for  which  debt  was  the  proper  remedy,  and  the  penalty  need 
not  be  noticed. 

As  to  the  pleas  he  submitted,  that  the  fad  of  obtaining  a  title 
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was  solely  within  the  knowledge  of  the  defendant,  and  therefore 
notice  should   be  given   to  plaintiff,  and  averred  in  the  pleas. 

GOLDTHWAJgE,  J.— 1.  We  think  this  declaration  is  sub- 
stantially  good,  Vl^ut  considering  the  view  taken  of  the 
obligation  as  presenting  distinct  and  independent  stipulations; 
one  secured  by  a  penalty,  and  the  other  standing  unsecured,  as 
a  mere  promise  to  pay  a  sum  certain  on  a  particular  contingency. 

It  will  be  perceived  that  the  obligation,  if  correctly  set  out, 
is  not  drawn  in  a  very  artificial  manner,  and  from  this  cir- 
cumstance, it  is  not  unlikely  the  pleader  was  embarrassed  in 
ascertaining  precisely  what  was  meant  by  the  parties;  instead 
therefore,  of  setting  out  only  the  legal  effect  of  the  obligation, 
he  has  chosen  to  let  it  speak  for  itself,  by  inserting  its  condition 
in  hdec  verba,  in  the  declaration.  It  is  manifest  if  the  sum  de- 
manded in  the  commencement  of  the  declaration  is  stricken  out, 
that  all  incongruity  vanishes  with  the  elimination.  In  the  case  of 
Lord  V.  Houston,  (11  East.  62;)  a  similar  objection  was  taken  to 
the  declaration,  and  Lord  Ellenborough  then  said  there  is  no  diffi- 
culty in  disposing  of  this  case  in  this  court;  (i.  e,  the  King's  bench) 
where  the  proceedings  are  by  bill,  the  words  at  the  beginning  of 
the  plea,//^a/  he  render  to  him  so  much,  which  raise  the  question 
are  themselves  superfluous,  and  therefore  may  be  rejected:  by 
rejecting  these  words  there  is  in  each  count,  a  perfect  demand 
of  a  sum  certain,  without  reference  to  the  sum  first  mentioned 
in  the  declaration."  A  similar  decision  was  made  in  the  court 
of  common  pleas,  in  McQuillon  v.  Cox.   (1  H.  Black,  249.) 

These  cases  are  conclusive  to  show  that  the  objection  taken  to 
declaration  cannot  prevail;  for  if  the  sum  named  in  the  com- 
mencement is  stricken  out,  no  assertion  elsewhere  appears  that 
the  debt  demanded  is  one  sum  or  the  other,  and  the  plaintiff 
would  recover  according  to  the  legal  effect  of  the  contract. 

2.  With  respect  lo  the  pleas  demurred  to,  we  are  clear  that 
the  averment  of  notice  was  essential.  The  fact  that  the  defend- 
ant was  prepared  and  able  to  make  a  title,  was  within  his  knowl- 
edge; but  could  not  be  known  to  the  plaintiff  without  informa- 
tion derived  from  the  defendant.  In  this  essential  particular, 
64 
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this  case  differs  from  that  of  Wade  v.  Killough,  (5  S.  &  P.  450)  for 
there  ihe  agreement  was  to  make  the  title  absolutely  on  a  certain 
day;  here  the  title  was  only  to  be  made  on  a  contingencj'.  The 
plaintiff  was  not  bound  to  prepare  or  lencjfr  a  deed,  until  ad- 
vised to  do  so  by  the  defendant. 
Let  the  judgment  be  affirmed. 


Duffee  v.   Penniicgton,  use  &c. 

1.  A  bill  of  exceptions  which  states  that  the  defendant  offered  to  examine  the  nom- 
inal plaintiff  as  a  witness,  to  which  the  plaintiff  objected,  and  his  objection  sus- 
tained, and  the  witness  excluded,  was  held  to  raise  the  question  whether  the 
nominal  plaintiff  was  a  competent  witness. 

2.  A  party  offering  a  witness  may  be  required  by  the  court  to  state  what  he  expects 
to  prove  by  him,  but  where,  without  such  a  requisition  the  court  excludes  a  wit- 
ness  in  limine,  its  decision  must  be  understood  to  have  been  made  upon  an  ob- 
jection  to  the  witness  himself,  and  not  to  the  testimony  he  is  expected  to  give. 

3.  In  general,  the  party  taking  a  bill  of  exceptions  must  show  that  he  might  have 
been  prejudiced  by  the  flecision  excepted  to;  but  where  a  party  has  been  denied 
the  right  of  examining  a  witness  upon  points  pertinent  to  the  issue,  it  will  be  in- 
tended that  he  may  have  been  prejudiced. 

4.  The  defendant  may  examine  the  nominal  plaintiff  as  a  witness,  if  the  latter  does 
not  object  to  give  evidence;  and  where  it  is  stated  in  the  bill  of  exceptions  that 
the  plaintiffs  counsel  objected  to  his  examination,  the  objection  will  be  understood 
to  have  come  from  the  plaintiff  really  interested  in  the  suit. 

THIS  was  an  action  of  assumpsit  brought  by  the  defendant 
in  error  in  the  County  Court  of  Tuscaloosa.  The  cause  of  ac- 
tion is  a  promissory  note  of  the  following  tenor: 

<' Dollars  750  00.  Tuscaloosa,  January  the  2d,  1837. 

*'  On  the  first  day  of  January,  eighteen  hundred  and  thirty- 
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nine,  I  promise  to  pay  Abel  Pennington  or  bearer,  seven  hundred 
and  fifty  dollars,  for  value  received. 

''^ MATTHEW  DUFFEE." 

The  case  was  tried  on  the  pleas  of  non  assumpsitj  payment 
and  set  off. 

On  the  trial,  a  bill  of  exceptions  was  certified  by  the  presiding 
judge,  in  which  among  other  things,  it  appears  that  the  defendant 
below  called  the  nominal  plaintiff  Abel  Pennington,  as  a  wit- 
ness, and  offered  to  examine  him  as  such,  to  which  the  plaintiffs* 
counsel  objected,  and  his  objection  was  sustained  by  the  court, 
and  the  witness  excluded,  whereupon  the  counsel  for  the  defend- 
ant below  excepted  and  has  prosecuted  a  writ  of  error  to  this 
court. 

The  only  question  here  raised  is,  did  the  county  court  err  in 
excluding  the  party  proposed  to  be  there  examined  as  a  witness. 

Wm.  Cochran,  for  the  plaintiff. 
J.  L.  Martin,  contra. 

COLLIER,  C.  J. — The  counsel  for  the  defendant  in  error 
insists  that  the  bill  of  exceptions  does  not  present  the  legal  question 
intended  to  be  raised,  in  such  a  manner  as  to  authorize  this  court 
to  consider  it,  that  as  the  point  to  which  the  examination  was  to 
be  directed  is  not  staled,  the  court  cannot  know  that  it  would 
have  been  pertinent  and  within  the  scope  of  the  issue;  and  con- 
sequently cannot  say  that  the  decision  of  the  county  court  ope. 
rated  to  the  prejudice  of  the  plaintiff.  In  answer  to  this  argu- 
ment, it  may  be  remarked  that  the  rejection  of  the  party  as  a 
witness,  does  not  seem  to  have  been  influenced  by  an  objection  to 
the  particular  facts  desired  to  be  brought  out,  but  rests  rather  upon 
the  broad  ground  of  incompetency.  The  court  could  not  anti- 
cipate that  an  improper  question  would  be  asked  the  party,  and 
if  he  was  a  competent  witness,  could  not  have  arrested  his  exami- 
nation, until  it  was  discovered  that  it  was  leading  to  a  disclosure 
not  permissible  by  law. 

Upon  the  introduction  of  a  witness  the  party  for  whom  he  is 
called  to  testify,  is  not  bound  to  state  in  advance  what  fads  he 
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expects  to  prove  by  him.  True,  he  may  be  required  by  the 
court  to  make  such  a  statement,  but  when  without  such  a  requisi- 
tion the  court  excludes  a  witness  hi  limine,  its  decision  must  be 
understood  to  have  been  made  upon  an  objection  to  the  witness 
himself,  and  not  to  the  testimony  he  is  expected  to  give. 

The  general  principle  has  been  repeatedly  recognized  by  this 
court,  that  the  party  taking  a  bill  of  exceptions  must  shew  that 
he  might  have  been  prejudiced  by  the  decision  excepted  to,  or 
the  proceedings  below  will  not  be  disturbed.  [See  also  McDougal 
V,  Fleming.  4  Ohio  Rep.  389:  King  v.  Kinny,  Ibid.  81 :  Souldon 
V.  Van  Rensselaer,  9  Wend.  Rep.  493:  Richardson  v.  Dennison 
1  Aik.  Reports  210:  Steans  v.  \Varner,  2  Aik.  26:  Snow- 
den  v.  Warner,  3  Rawle's  Rep.  101:  Harrison  v.  Baker,  1  J. 
J.  Marshall's  Rep.  317:  Ingraham  v.  White,  2  Miller's  Rep. 
294-8.]  In  framing  the  bill  nothing  should  be  left  to  conjecture, 
for  if  the  bill  be  so  loosely  drawn  as  to  leave  the  m^iiev greatly 
in  doubt,  the  judgment  ccmplained  of  will  be  sustained  notwith- 
standing there  may  be  some  reason  to  suspect  that  error  may 
have  intervened.  So  if  the  point  reserved  consist  in  the  exclu- 
sion of  evidence  offered,  the  bill  should  distinctly  shew  that 
such  evidence  was  relevant  at  the  time,  when  the  decision  com- 
plained of,  was  made.  [Turner  v.  Fendall,  1  Cranch's  Rep. 
132:  Jackson  ex  dem  of  Webb  v.  Roberts'  Executor,  II  Wend. 
Rep.  422:  Eaton  v.Houghton,  1  Aik.  Rep.  380:  Gratz  v.  Gratz, 
4  Ravvle  411—430.] 

These  principles  which  are  relied  on  by  the  defendant  in  er- 
ror as  sustaining  his  objection  to  the  bill,  we  think  are  entirely 
inapplicable.  The  plaintiff  in  error  was  denied  the  privilege 
of  examining  the  witness,  whose  testimony,  no  matter  what  it 
might  have  been,  was  held  inadmissible,  ap  coming  from  an  in- 
competent source.  In  the  exclusion  of  the  witness,  no  reference 
is  made  to  the  facts  he  was  expecteil  to  disclose,  and  the  plaintiff 
in  error  not  being  required  to  state  what  was  expected  to  be  prov- 
ed, ihe  bill  need  not  have  alluded  to  them.  That  the  plaintiff 
has  been  prejudiced  jon'w«/arae  by  the  decision  of  the  court, 
we  think  sufBcient'y  appears — he  has  been  denied   the   right  of 
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examining  a  witness  upon  points  pertinent  to  the  issue — that  ma- 
terial evidence  would  have  been  given  by  the  witness,  we  must 
at  least,  intend  was  believed  by  the  plaintiff. 

This  point  was  decided  by  the  court  of  appeals  of  Kentucky, 
in  Force  v.  Smith,  1  Dana'  Rep.  151.  In  that  case  the  court 
say,  that  a  party  is  not  bound  when  he  calls  a  witness  who  is 
competent,  to  announce  the  fact  which  he  intends  to  prove  by 
him,';before  he  is  sworn;  and  if  the  court  reject  such  witness,  it 
is  error,  although  it  do  not  appear  whether  his  testimony  would 
have  been  material  or  not.  Our  conclusion  upon  this  point  is, 
that  the  bill  of  exceptions  very  clearly  presents  the  question, 
whether  Pennington,  the  nominal  plaintiff  in  the  county  court, 
was  a  competent  witness  for  the  plaintiff  in  error. 

It  was  argued  for  the  defendant  in  error  that  by  an  inflexible 
rule  of  law,  a  party  to  the  record  without  regard  to  his  interest, 
is  an  incompetent  witness  to  testify  against  his  own  interest,  even 
though  he  consent  to  be  examined. 

In  Prewett  v.  Marsh.  1  Stew't.  &  Porter's  Rep.  17,  this  pre- 
cise question  was  raised.  In  that  case  the  action  was  brought  in 
the  name  of  Prewett  for  the  use  of  Johnson,  for  the  recovery  of 
money  collected  by  the  defendant,  Prewett  was  offered  as  a  wit- 
ness in  favor  of  the  defendant  and  rejected  by  the  county  court. 
This  court  in  revising  the  decision  by  which  the  nominal  plaintiff 
was  rejected,  say  "  we  are  of  opinion,  that  Prewett  being  a  party 
to  the  record,  and  interested  in  the  event  of  the  suit,  at  least  so 
iar  as  related  to  the  cost,  the  defendant  could  not  claim  the  bene- 
fit of  his  testimony  as  a  matter  of  right.  But  if  Prewett  was 
Virilling  to  testify  on  the  part  of  the  defendant,  this  Mas  against 
bis  own  interest,  and  the  defendant  would  be  entitled  to  the  ben- 
efit of  his  evidence.  In  the  bill  of  exceptions  it  is  not  express- 
ly stated  that  Prewett  was  willing  to  be  sworn  and  examined  as 
a  witness,"  but  it  is  stated  ''  that  Prewett  coming  to  the  book 
and  being  ready  to  be  sworn  to  give  testimony"  was  rejected  by 
the  court;  and  from  which  the  inference  is  plain,  that  he  was 
willing  to  be  sworn,  and  to  give  evidence.  It  was  his  privilege 
to  claim  the  exemption  when  called  as  a  witness  by  the  defend- 
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ant,  unless  he  objected,  and  insisted  on  his  right,  his  willingness 
to  testify  was  a  clear  implication.''  To  the  same  effect  are  John- 
son V.  Blaokman,  1 1  Conn.  Rep,  342:  Stanberry's  lessee  v.  Nel- 
son, I  Wright's  Rep.  76:  Owingsv.  Henderson,  5  Gill.  &  Johns. 
Rep.  134—146:  Albers  v.  Wilkins,  6  Gill,  and  Johns.  Rep* 
35S:  Hair  v.  Martin,  5  Watt's  Rep,  179:  Gravier's  Curator  v. 
CuUion,  11  Lou.  Rep.  269—276:  The  King  v.  The  Inhabitants 
of  Woburn,  10  East  Re'p.  395:  Worroll  v.  Jones  et  al.  7  Bing. 
Rep.  395:  Norden  v.  Williamson,  and  Tvvibill,  1  Taunt.  Rep. 
37S:  Wistarv.  Walker,  2  Browne's  Rep.  166:  Bate  and  another 
V.  Russell  et  al.  1  Mood,  and  Malk.  Rep.  332. 

In  the  case  at  bar,  the  bill  of  exceptions  states  that  the  plaintiff 
in  error  called  Abel  Pennington  and  offered  to  examine  him  as 
a  witness,  to  which  the  plaintiffs  (defendant  in  error)  counsel  ob- 
jected, etc.  "  The  plaintiffs  counsel"  must  be  understood  to  have 
been  the  counsel  of  the  party  for  whose  use  the  suit  was  brought, 
not  of  the  nominal  plaintiff;  for  as  the  laiter  was  not  interested  in 
what  was  to  be  recovered,  he  cannot  be  supposed  to  have  been 
represented  by  counsel.  Pennington  then  was  excluded  at  the 
instance  of  his  cestue  que  use,  without  having  objected  to  give 
evidence — such,  at  least,  is  the  legitimate  inference.  Being  call- 
ed by  the  plaintiff  in  error,  as  a  witness,  we  must  intend  that 
his  testimony  would  have  been  adverse  to  his  interest,  or  that 
there  was  an  equilibrium  of  interest  touching  the  matters  as  to 
which  he  was  to  be  examined. 

In  this  view  of  the  case,  Pennington  being  rejected  without 
objection  by  himself,  or  stating  an  unwillingness  to  give  evidence, 
Preweil  v.  Marsh  is  conclusive  to  shew  that  the  county  court 
erred,  and  its  judgment  is  consequently  reversed  and  the  case  re- 
manded. 
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Evans,  Administrator  v.  Norris,  Stodder  &  Co. 

1.  It  is  not  necessary  to  state  in  a  commissission  to  take  the  deposition  of  a  witness, 
in  a  case  in  whicii  a  mercantile  firm  is  a  party,  the  names  of  all  the  parties  com- 
posing the  firm,  but  it  will  be  sufficient  to  identify  the  commission  as  a  paper  in 
the  cause,  to  describe  the  firm  by  its  style,  as  N.  S.  &  Co. 

2.  Where  a  general  replication  is  filed  to  a  plea  of  the  statute  of  non  claim,  the  bur- 
then of  proof  is  cast  on  the  plaintiff;  but  if  the  plaintiff  reply  specially,  that  ad- 
vcrtisement  was  not  made  by  the  defendant  within  two  months  after  the  grant  of 
letters  of  administration,  such  replication,  as  it  would  admit  that  no  presentment 
had  been  made,  would  shift  the  onus  to  the  defendant. 

3.  A  drawer  of  a  bill  of  exchange  accepted  for  his  accommodation,  is  not  entitled  to 
a  notice  of  non  payment. 

4.  When  an  entry  appears  on  the  record,  that  on  suggestion  of  the  plaintiff,  the  de. 
fendanthad  been  removed  from  his  office  of  administrator,  and  a  sci.  fa.  is  or- 
dered  to  issue  to  the  sheriff,  and  no  return  is  made,  if  it  appear  from  the  record, 
that  afterwards  the  defendant  appeared,  and  that  judgment  was  rendered  against 
him,  on  the  verdict  of  a  jury,  it  will  be  presumed  that  the  order  for  a  sci.  fa.  was 
vacated,  or  waived  by  the  parties. 

Error  to  ihe  Circuit  Court  of  Wilcox  County. 

ASSUMPSIT  by  the  defendants  in  error,  against  the  plaintiff 
in  error. 

Pleas,  non  assumpsit,  payment  and  set-off,  statute  of  limita- 
tions, and  statute  of  non  claim;  upon  all  of  which  issue  was  taken. 

At  the  fall  term,  1839,  being  the  trial  term  of  the  cause,  this 
entry  appears:  *' Norris,  Stodder  &  Co.  v.  Josiah  T.  E^rans,  ad- 
ministrator. This  day  came  the  plaintiff  by  his  attorney,  and 
suggests  to  the  court  the  revocation  of  the  defendant's  letters  of 
adtiiinistration,  whereupon,  on  motion,  ordered  by  the  court, 
that  a  scire  facias  issue  to  Jonathan  M.  Hill,  sheriff,  adminis- 
trator of  the  estate  of  said  Thomas  Evans,  deceased,  to  be  made 
a  party  defendant,  and  cause  continued." 

At  the  May  term,  1840,  a  judgment  was  entered  in  the  fol- 
lowing words:  <<  Norris,  Stodder  &  Co.  v.  Josiah  T.  Evans,  ad- 
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ministrator.  This  day  came  the  parties,  by  their  attornies;  and 
thereupon,  came  a  jury,  to  wit,"  &c. 

The  jury  found  a  verdict  for  the  plaintiff,  and  judgment  was 
entered  against  the  defendant^  for  the  amount  of  the  verdict,  to 
be  levied  of  the  goods  and  chattels  of  Thomas  Evans,  in  his  hands 
to  be  administered. 

On  the  trial,  a  bill  of  exceptions  was  taken,  from  which  it  ap- 
pears, that  the  plaintiff  offered  (o  read  the  deposition  of  Charles 
C.  Langdon,  which  was  objected  to,  because  the  commission  by 
virtue  of  which  the  deposition  was  taken,  reeifed,  that  it  was  to 
be  read  as  evidence  in  a  cause  in  which  Norris,  Stodder  &  Co. 
were  plaintiffs,  and  Josiah  T.  Evans,  administrator,  &c.  was  de- 
fendant; because  the  parties  plaintiff  to  the  writ  and  declaration 
are  Thomas  P.  Norris,  Calvin  Norris,  Henry  Parish,  Daniel 
Parish,  Leroy  Wiley,  and  David  Stodder,  merchants  and  part- 
ners, trading  under  the  firm  and  style  of  Norris,  Stodder  &  Co., 
which  objection  was  overruled  by  the  court,  and  the  deposition 
permitted  to  be  read  to  the  jury. 

The  plaintiff  having  offered  no  evidence  on  the  statute  of  non 
claim,  the  defendant  by  his  counsel  moved  the  court,  that  as  the 
plaintiff  had  failed  to  prove,  either  the  time  when  the  letters  of 
administration  were  granted,  or  that  said  claim  had  been  present- 
ed to  said  defendant,  that  they  could  not  find  for  the  plaintiff, 
unless  some  proof  had  been  adduced  on  the  part  of  the  plaintiff, 
of  the  presentment  of  said  claim,  which  charge  the  court  refused 
to  give. 

The  defendant  by  his  counsel,  further  moved  the  court  to 
charge  the  jury,  that  in  order  to  charge  the  drawer  of  a  bill  of 
exchange,  which  had  been  accepted,  that  there  must  be  a  protest 
for  non  payment,  and  notice  of  the  non  payment  and  protest,  giv- 
en to  the  drawer  in  proper  time;  which  instruction  the  court  re- 
fused to  give  to  the  jury;  but  charged  them,  that  if  the  acceptors 
had  not  at  any  time,  funds  of  the  drawer  in  their  hands,  or  if  they 
should  find,  that  the  drawer  had  no  reasonable  grounds,  predica- 
ted on  funds  in  the  hands  of  the  acceptors,  to  believe  that  the 
bill   would  be  paid,  no  notice  was  necessary.     To  the  charges 
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given,  as  well  as  to  those  refused,  the  defendant  below  excepted, 
and  now  assigns  for  error. 

Proctor,  for  plaintiff  in  error. 
Lapslev,  contra. 

ORMONI),  J. — The  court  did  not  err  in  permitting  the  depo- 
sition to  be  read.  The  declaration  having  described  the  persons 
composing  the  mercantile  firm  of  Norris,  Stodder  &  Co.,  it  was 
sufficient  to  entitle  other  papers  in  the  cause^  such  as  affidavits, 
motions,  commissions  to  take  depositions,  &c.  with  the  style  of 
the  firm,  which  was  doubtless  its  designation  on  the  docket. 
The  object  being  merely  to  identify  it,  as  one  of  the  papers 
of  the  cause.  This  is  prima  facie  sufficient.  If  a  doubt 
should  arise,  from  their  being  more  causes  than  one  betvyeen  the 
same  parties  at  issue,  to  which  the  paper  belonged,  it  would  de- 
volve on  the  party  producing  it,  or  relying  on  it,  to  show  to 
which  cause  it  belonged. 

The  drawer  of  an  accepted  bill  of  exchange,  is  entitled  to  notice 
of  its  dishonor,  only  when  he  can  be  prejudiced  by  want  of 
notice;  this  he  cannot  be  when  he  has  no  funds  in  the  hands  of 
the  drawee:  at  least,  this  is  well  established  as  the  general  rule. 
Whether  there  may  not  exist  cases,  in  which  the  drawer  would 
be  entitled  to  notice,  when  he  had  not  funds  in  the  hands  of  the 
drawee  or  acceptor,  is  a  question  not  necessary  to  be  settled  in 
this  case.  We  are  not  informed  by  the  bill  of  exceptions,  what 
the  facts  of  the  case  were,  and  must  assume  therefore,  that  they 
were  applicable  to  the  charge,  which  is,  in  substance,  that  the 
drawer  of  an  accommodation  bill,  is  not  entitled  to  notice  of 
the  non  payment  of  the  bill  by  the  acceptor. 

The  plea  of  the  statute  of  non  claim,  casts  on  the  plaintiff  the 
necessity  of  entitling  himself  to  his  action,  by  proving  a  demand 
of  the  representative  of  the  deceased,  within  eighteen  months 
after  the  granting  letters  testamentary  or  letters  of  administra- 
tion. To  hold  otherwise,  would  be  to  require  what  in  most 
cases,  would  be  impossible  for  the  defendant  to  prove,  that  the 
claim  was  not  presented  within  the  time  required  by  law.     It 
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is  true,  the  plaintiff  may  in  such  a  case,  reply  specially  to  the 
plea,  that  Ihe  defendant  did  not  make  the  advertisement,  which 
the  law  requires,  within  two  months  after  the  grant  of  the  let- 
ters of  administration.  Such  a  replication,  as  it  would  admit 
that  no  presentment  had  heen  made,  would  present  a  new  issue, 
the  affirmative  of  which,  would  be  cast  on  the  defendant.  In 
this  case,  the  pleadings  are  in  short,  and  we  cannot  presume  that 
a  special  replication  was  put  in  by  the  plaintiff.  Such  being  the 
case,  the  issue  before  the  jury  was,  whether  the  claim  was  pre- 
sented within  eighteen  months  after  the  grant  of  letters  of  ad- 
ministration, and  of  which  as  before  stated,  the  plaintiff  held  the 
affirmative. 

The  assignment  of  error,  that  the  judginent  was  entered 
against  the  plaintiff  in  error,  after  the  revocation  of  his  letters  of 
administration,  and  when  he  was  not  a  party  to  the  cause,  is  noi 
sustained  by  the  record.  It  is  true,  that  there  is  an  entry  on  the 
record,  of  a  suggestion  that  the  letters  of  administration  of  the 
plaintiff  in  error  had  been  revoked,  and  a  sci.  fa.  directed  to  is- 
sue to  the  sheriff,  to  make  him  a  party  to  the  cause.  The  record 
contains  nothing  more  on  the  subject;  and  at  a  subsequent  term 
of  the  court,  the  record  recites  that  the  plaintiff  in  error,  appear- 
ed by  his  counsel,  and  that  judgment  was  rendered  against  him, 
on  the  verdict  of  a  jury. 

This  we  must  presume  to  be  the  fact,  unless  we  question  the 
verity  of  the  record.  It  does  not  appear  that  the  sheriff  was 
ever  a  party  to  the  suit,  and  we  must  presume  that  the  previous 
order  substituting  the  sheriff  for  the  plaintiff  in  error,  as  the  de- 
fendant in  the  cause,  had  been  vacated,  or  was  waived  by  the 
counsel  of  the  parlies. 

For  the  error  in  refusing  to  charge  the  jury  that  the  plaintiff 
could  not  recover  under  the  plea  of  the  statute  of  non  claim> 
without  proving  a   presentment  of  the   claim   within  eighteen 
months  after  the  grant  of  letters  of  administration. 
The  judgment  is  reversed,  and  the  cause  remanded. 
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McCoLLOM  &  CaPEL  V.  HoGAN,  ExECUTOR  OF  ReUBEN  JoNES. 

1.  When  pleas  appear  in  the  record  which  are  not  disposed  of,  and  the  judgment 
entry  recites  that  the  defendants  said  nothing  in  bar  or  preclusion  of  the  plain- 
tiffs  action,  this  is  conclusive  on  error  brought,  that  such  pleas  were  waived. 

2.  If  pleas  are  interposed  at  a  proper  period  and  the  court  notwithstanding  proceeda 
to  render  judgment,  the  error  should  be  disclosed  by  a  bill  of  exceptions,  or  by  a 
correct  recital  of  the  fact  in  the  judgment  entry. 

Writ  of  error  to  the  Circuit  Court  of  Fayette  County. 

ACTION  of  assumpsit  on  a  promissory  note.  In  the  tran- 
script of  the  record,  is  found  the  following  memorandum  of  pleas: 
<*  Want  of  consideration.  Failure  of  consideration.  Fraud." 
''Pleas  by  leave  of  the  court  at  the  spring  term,  1839.  {This 
was  the  trial  term.)  Non  assumpsit.  Payment.  Setoff.  Want 
of  consideration.  Failure  of  consideration.  That  subsequent 
to  the  making  of  the  note,  to  wit:  on  &c.,  at  &c.,  the  said  plain- 
tiff in  consideration  that  the  defendants  would  punctually  pay  the 
interest,  &c.,  agreed  in  writing,  to  forbear  and  wait  for  payment 
of  the  said  principal  sum  of  money,  five  years  from  the  date  of 
said  note,  and  thi3  the  said  defendant  is  ready  to  verify,  &c." 
No  rejoinder  is  found  in  the  record,  nor  is  any  notice  taken  of 
these  pleas,  but  the  judgment  entry  recites  that  "  the  plaintiffcame 
by  his  attorney,  and  the  defendant?  say  nothing  in  bar  or  preclu- 
sion of  this  suit,  whereby,"  &c.  &c. 

The  error  relied  on  is  that  judgment  was  rendered  by  nil  dicity 
when  in  fact  a  defence  was  made,  but  entirely  disregarded  by  the 
circuit  court. 

W.  Cochran,  for  the  plaintiff  in  error. 
Peck,  contra. 

GOLDTHWAITE,  J.~The  question  ptesenled  in  this  case, 
is  similar  in  principle  to  that  decided  by  this  court  in  Abercrom- 


516  ALABAMA. 


McCoUom  &  Capel  v.  Hogan,  Executor  of  Reuben  Jones. 

bie  V.  Mosely,  (9  Porter  145.)  The  only  diflerence  is,  that  in 
Ihe  case  cited  one  issue  was  determined  by  the  jury,  whilst  in 
this  the  pleas  were  wholly  disregarded.  We  then  stated  the  reasons 
which  induced  us  to  depart  from  some  of  the  earlier  decisions 
of  this  court  on  this  matter  of  practice,  and  those  reasons  are 
equally  forcible,  whether  applied  to  the  state  of  the  record  in 
this  or  the  other  case.  It  is  not  possible  to  conceive  that  any 
defence  to  this  case  existed  in  point  of  fact,  unless  the  defen- 
dants below  were  guilty  of  the  most  inexcusable  negligence. 
We  must  infer  that  this  suit  was  called  as  other  suits,  and  that 
the  defendants  either  were  not  present  in  person  or  by  attorney; 
or  if  present,  that  they  acquiesced  in  the  judgment  by  default  by 
waiving  their  pleas. 

Furthermore,  the  judgment  entry  recites  that  the  defendants 
said  nothing  in  bar  or  preclusion  of  Ihe  plaintiffs  demand.  This 
is  presumed  to  be  the  solemn  act  of  Ihe  court,'and  certainly  as 
much  credit  is  due  to  it  as  to  the  mere  recital  by  the  clerk  of 
the  existence  of  certain  pleas,  which  must  have  been  waived,  or 
the  minutes  of  the  court  must  recite  a  false  fact. 

We  do  not  undertake  to  decide  on  the  case  presented,  that  a 
court  is  authorized  to  refider  a  judgment  by  default  or  by  nil 
dicit,  when  pleas  are  interposed  within  the  proper  period,  though 
the  defendant  may  afterward  be  passive;  but  the  conclusive- 
ness of  such  an  entry  as  appears  in  this  transcript  can  only  be 
rebutted  by  a  bill  of  exceptions  (as  was  done  in  Gaston  v.  Par- 
sons, 8  Porter  469,)  or  by  some  statement  in  the  judgment  en- 
try, from  which  it  may  be  legitimately  inferred  that  the  pleas 
were  neither  waived,  withdrawn,  nor  abandoned. 

Let  the  judgment  be  affirmed. 
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Holmes  v.  Gayle  &  Bower. 

1.  It  is  not  permissible  to  prove  an  account  by  showing  that  a  copy  offered  in 
evidence  was  transcribed  from  a  book  of  original  entries,  unless  the  witness  can 
testify  as  to  the  correctness  of  its  items,  from  personal  knowledge. 

2.  A  witness  may  refresh  his  memory  by  any  book  or  paper,  if  he  can  afterwards 
swear  to  the  fact  from  recollection;  but  if  he  cannot  so  swear  any  farther  than  as 
finding  it  in  the  book  or  paper,  the  book  or  paper  must  be  produced. 

3.  It  is  competent  for  a  witness  to  identify  the  copy  of  a  paper  which  he  himself 
had  copied,  and  to  show  what  the  party  against  whom  it  is  offered,  said  in 
relation  to  it. 

4.  A  witness  may  prove  that  he  has  transcribed  one  or  more  copies  of  the  same 
account  from  the  books  of  the  creditor,  and  that  each  copy  contains  similar  entries. 
If  there  be  a  discrepancy  in  the  copies,  he  may  explain  it  from  his  own  know- 
ledge of  the  account. 

5.  Where  it  is  material,  it  may  be  shown  what  is  the  practice  of  commission  mer- 
chants, at  a  particular  place,  in  accepting  and  advancing  for  their  customers,  and 
as  to  their  placing  in  the  hands  of  their  debtors,  the  vouchers  in  proof  of  their 
accounts. 

6.  Where  a  party  excepts  to  a  decision  or  opinion  of  a  court,  he  must  place  so 
much  in  his  bill,  as  shows  that  the  court  did  err  to  his  prejudice. 

THE  defendants  in  error  declared  ogainst  the  plaintiff  in  the 
circuit  court  of  Dallas,  in  assumpsit ,  for  work  and  labor  done, 
for  goods,  wares,  and  merchandise,  sold  and  delivered,  for  mo- 
ney lent  and  advanced,  and  paid,  laid  out,  and  expended,  for 
money  had  and  received,  and  on  an  account  stated. 

The  case  was  tried  on  issues  to  the  pleas  of  non  assumpsit, 
accord  and  satisfaction,  set-off,  and  payment. 

At  the  trial  a  bill  of  exceptions  was  taken  to  the  ruling  of  the 
presiding  judge.  From  this  we  learn  that  it  was  proved  *«  that  the 
book-keeper  who  had  been  in  the  employment  of  Galye  &  Bow- 
er, when  the  accounts  on  which  the  action  was  founded,  were  en- 
tered, was  dead;  the  witness  stated  that  he  was  subsequently  the 
book-keeper  of  Clayle  &  Bower,  that  he  had  drawn  off  an  ac- 
count current  from  the  books  of  Gayle  &  Bower,  and  that  the 
same  was  handed  by  him,  or  by  Bower  in  his  presence,  to  de- 
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fendant,  (Holmes)  and  that  defendant  admitted  the  same  to  be 
correct,  except  as  to  the  item  in  regard  to  two  thousand  dollars. 
The  witness  then  held  in  his  hand  an  account  current  between  the 
same  parties,  and  was  asked  if  that,  like  the  other  which  had  been 
handed  to  the  defendant,  was  taken  from  the  books  of  Gayle  & 
Bower,  and  if  in  that  way  he  could  say  the  two  accounts  were 
alike  in  their  items.  This  question  was  objected  to  by  the 
defendant's  counsel;  they  insisting  the  books  themselves  should 
be  present:  the  objection  was  overruled  by  the  court,  and  the 
question  answered."  It  being  in  proof  that  the  vouchers  sus- 
taining many  of  the  items  of  the  account,  were  handed  to  the 
defendant  below,  that  he  might  examine  and  compare  them  with 
the  account;  these  vouchers  it  appeared  had  not  been  returned: 
the  counsel  of  the  plaintiffs  below  thereupon  asked  if  it  was  not 
their  custom  so  to  hand  them  to  their  customers;  to  which  ques- 
tion, the  counsel  of  the  defendant  below  objected,  but  his  objec- 
tion was  overruled;  and  the  question  answered. 

"There  were  these  variances  between  the  two  copies  of  the 
account  current.  In  one  defendant  was  charged  with  two 
thousand  dollars  "  paid  your  note;"  in  the  other  with  two  Ihou- 
"  paid  you  to  pay  your  note;"  and  on  the  credit  side  in  one 
account   defendant  with  dollars  <' received   from" 

him,  and  in  the  other,  with  that  sum  <«  remitted;"  the  dates  and 
amounts  of  each  of  these  items  being  the  same;  the  witness  was 
asked  by  plaintiff's  counsel,  to  explain  the  cause  of  the  difference, 
and  answered  that  it  was  by  a  mistake  in  carrying  the  item 
from  the  cash  book  into  the  ledger,  by  a  book-keeper  who  was 
now  dead;  (this  was  as  to  the  credit  entries  last  above  spoken  of.) 
To  this  answer,  the  defendants'  counsel  objected,  but  the  ob- 
jection was  overruled,  and  the  answer  allowed  as  evidence,  al- 
though the  witness  said  he  was  not  clerk  or  book-keeper  at  the 
time  the  entries  were  made,  nor  present."  It  being  shown  that 
the  plaintiffs  below,  were  commission  merchants  in  Mobile,  they 
wer*i  permitted  to  show,  notwilhstanding  the  defendant  objected, 
that  commission  merchants  in  that  city  were  in  the  habit  of  pay- 
ing bills  for  their  customers,  though  they  might  not  be  in  funds 
of  the  drawers. 
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A  witness  was  asked  by  the  plaintiffs  if  it  was  their  custom 
to  submit  the  vouchers,  with  the  accounts  to  their  customers;  to 
which  he  answered  that  he  did  not  know,  but  they  had  done  so 
with  him.  To  the  latter  part  of  this  answer,  the  defendant  ob- 
jected as  illee;al  evidence,  but  his  objection  was  overruled. 

The  jury  found  a  verdict  for  the  plaintiffs  below,  and  judgment 
being  thereupon  rendeied,  the  defendant  has  brought  the  case 
here  for  revision. 

J.  B.  Clark,  for  the  plaintiff  in  error. 
Hopkins,  contra. 

COLLIER,  C.  J. — Itisarg'ied  for  the  plaintiff  in  error,  that 
by  a  setllefi  rule  of  evidence,  facts  must  be  established  by  the 
best  proof  of  which  they  will  admit;  and  that  in  the  present  case 
as  the  witness  could  not  testify  to  the  correctness  of  the  account 
from  his  own  unassisted  recollection,  it  was  necessary  that  the 
books  of  original  entries  should  be  adduced,  as  evidence  of 
a  higher  grade  than  mere  copies,  however  carefully  compared. 
This  argument  would  be  well  founded,  had  the  witness  been 
called  on  to  testify  as  to  facts  of  which  he  possessed  no  personal 
knowledge,  but  with  which  he  became  acquainted,  from  having 
seen  them  in,  or  copied  them  from  books.  The  rule  touching  this 
point  is  thus  laid  down:  a  witness  may  refresh  his  memory  by 
any  book  or  paper,  if  he  can  afterwards  swear  to  the  fact  from 
recollection;  but  if  he  cannot  so  swear  any  farther  than  as  find- 
ing it  in  the  book  or  paper,  the  book  or  paper  must  be  produced. 
Phil.  Ev.  221  and  note,  3d  vol.  550;  1  Starkie's  Ev.  128.  Here 
the  witness  was  not  required  to  state  what  appeared  charged  on 
the  books  of  the  defendants  in  error,  to  the  debit  and  credit  of 
the  plaintiff,  but  merely  to  identify  an  account  which  he  had 
drawn  off,  and  to  prove  its  admission.  Clearly  it  is  competent 
for  a  witness  to  identify  the  copy  of  a  paper  which  he  himself 
had  copied,  and  to  show  what  one  whose  interest  is  affected  by 
it,  said  in  relation  to  it:  in  such  a  case,  the  admission  of  a  party 
against  whom  the  paper  is  offered,  is  regarded  as  quite  as  good 
evidence  to  fix  upon  him  a  liability,  as  if  the  book  of  original 
entries  was  produced,  and  each  specific  item  shown  by  proof. 
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It  was  not  only  competent  for  the  witness  to  state  that  he  had 
copied  one  account  from  the  books  of  the  defendants  in  error, 
but  he  might  prove  that  he  had  copied  several,  and  thus  having 
copied  them,  testify  that  they  contained  similar  items.  Such 
evidence  did  not  tend  in  itself  to  prove  the  correctness  of  what 
was  shown  by  the  books,  nor  are  we  informed  that  it  was  offered 
for  that  purpose;  and  in  the  state  of  the  record  it  is  entirely  un- 
objectionable. 

So  much  of  the  evidence  as  related  to  the  practice  b)'  commis- 
sion merchants  in  Mobile  of  accepting  and  advancing  for  their  cus- 
tomers, and  as  to  the  defendants  handing  to  their  debtors  the 
vouchers  in  proof  of  their  accounts,  cannot  be  said  to  have  been 
inadmissible,  though  it  is  difficult  to  conceive  what  valuable 
purpose  was  subserved  by  its  introduction.  The  account  of  the 
defendant  we  infer,  was  intended  to  be  established  mainly  by  the 
plaintiff's  admission,  and  not  by  proof  of  the  course  of  dealing 
by  the  commission  merchants  of  Mobile. 

The  bill  of  exceptions  informs  us  that  the  plaintiff  in  error 
upon  notice,  produced  the  vouchers  which  he  had  previously  re- 
ceived from  the  clerk  of  the  defendants,  or  Bower,  so  that  the 
evidence  in  regard  to  the  defendants'  manner  of  making  settle- 
ments was  immateiial. 

As  to  the  discrepancy  in  the  two  copies  of  the  account  cur- 
rent, we  consider  them  so  entirely  unimportant,  as  not  to  have 
required  explanation.  In  the  one  the  defendants  charge  the 
plaintiff  with  two  thousand  dollars;  so  much  paid  in  extinguish- 
ment of  his  note;  in  the  other,  with  two  thousand  dollars  paid 
him  to  pay  his  own  note.  Jlgaiv:  In  the  one  the  plaintiff  is 
credited  by  a  sum  of  money  "  received  from"  him  ;  while  in 
the  other  he  is  credited  by  the  same  sum  "  remitted"  by  him. 
The  legal  effect  of  the  entries  in  each  cop}'  of  the  account,  is 
precisely  the  same.  Yet,  conceding  that  evidence  to  this  point 
was  necessary,  and  we  think  that  which  was  given  is  free  from 
objection,  the  witness  undertakes  to  explain  the  discrepancy  not 
bj  a  reference  to  what  appears  from  the  books  of  the  defendants, 
or  what  he  learned  from  their  deceased  clerk,  but  seemingly 
from  his  own  knowledge. 
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That  the  plaintiff  in  error  may  not  have  been  injuriously  af- 
fected, by  the  admission  of  some  of  the  evidence  to  which  he 
objected,  is  what  we  cannot  say;  but  if  the  fact  be  so,  the  bill 
of  exceptions  does  not  inform  us.  Error  in  the  abstract  it  has 
been  repeatedly  adjudged,  furnishes  no  ground  for  the  reversal 
of  a  judgment;  the  party  excepting  must  at  his  peril,  place  so 
much  in  his  bill,  as  shows  that  the  court  did  err  to  his  prejudice, 
for  the  presumption  is  in  favor  of  the  correctness  of  its  proceed- 
ing, and  all  decisions  made  will  be  presumed  to  be  correct  until 
the  contrary  appear. [(Duffee  v.  Pennington,  use  &c.  supra,)  and 
cases  there  cited. 

This  view  disposes  of  the  questions  presented,  and  our  conclu- 
sion is,  that  the  judgment  of  the  circuit  court  must  be  affirmed. 


Philips  v.  Lockhart. 

1,  One  partner  cannot  sue  his  co-partner  at  law,  even  after  a  dissolution,  unless 
there  has  been  a  settlement  of  the  partnership  accounts,  and  a  balance  struck. 

2.  P.  H.  &  A.  being  partners,  L.  with  the  consent  of  P.,  bought  out  the  interest 
of  H.  &  A.  in  the  firm,  and  became  the  partner  of  P.  L.  agreed  with  H.  & 
A.  to  pay  their  proportion  of  the  outstanding  debts  of  the  old  firm  ;  after  a  dis- 
solution  of  the  partnership  between  P.  &  L.,  P.  paid  the  debts  of  the  old  firm, 
which  L.  had  agreed  to  pay ;  held  that  he  could  not  maintain  an  action  at  law  to 
recover  the  amount  of  L. 

Error  to  the  Circuit  Court  of  Perry  County. 

ASSUMPSIT  by  the  plaintiff  in  error,  against  the  defendant 
in  error  and  judgment  for  the  defendant. 
On  the  trial  of  the  cause,  the  plaintiff  produced  a  Mr.  Hunt- 
66 


512  ALABAMA. 


Philips  V.  Lockhart. 


ington,  who  testified  that  there  had  previously  existed  a  co-part- 
nership between  himself,  the  plaintiff,  and  one  Anthony,  under 
the  style  of  Philips,  Anthony  &  Co.,  whose  business  was  tavern 
keeping;  that  defendant  purchased  the  interest  of  witness  and 
Anthony,  for  which  he  paid  one  hundred  dollars,  as  a  part  of  the 
consideration,  and  besides,  agreed  verbally  with  them  to  pay 
their  proportions  of  the  outstanding  debts  of  the  firm;  to  all  of 
which,  PhiHps  assented.  That  said  plaintiff  and  defendant,  then 
went  into  partnership  in  keeping  said  tavern,  which  partner- 
ship was  dissolved  some  time  in  the  first  of  the  year,  1S37.  That 
a  division  of  a  portion  ol  the  real  property  belonging  to  the  firm, 
was  made  between  them;  they  ceased  to  keep  the  tavern,  and 
each  engaged  in  other  business.  Another  witness  also  swore 
that  he  was  under  the  impression,  that  said  Lockhart  had  told 
him  that  a  settlement  had  been  made  of  said  partnership  busi- 
ness, between  him  and  plaintiff,  but  was  not  certain.  The  plain- 
tiff proved,  that  since  the  dissolution  as  mentioned,  and  before 
this  suit  was  brought,  the  plaintiff  had  paid  certain  of  the  notes 
and  accounts,  then  produced,  which  said  defendant  had  agreed 
to  pay  as  aforesaid,  at  the  time  of  the  purchase  aforesaid;  which 
notes  were  executed  by,  and  accounts  existed  against,  the  said 
Philips,  Anthony  &  Co.;  but  the  court  refused  to  permit  such 
notes  and  accounts  to  go  to  the  jury  as  evidence,  no  proof  havipg 
been  offered  of  any  agreement  in  writing,  to  pay  the  same, 
and  because  there  was  no  proof  conducing  to  show  what  the 
final  settlement  was,  if  any;  what  the  balance,  or  who  assumed 
to  pay  it. 

The  plaintiff  also  proved,  that  since  the  dissolution  as  afore- 
said, and  before  this  suit,  he  had  paid  certain  notes  and  accounts 
then  produced,  contracted  by  said  plaintiff  and  defendant,  and 
for  which  they  were  jointly  liable,  as  partners;  but  the  court  re- 
fused to  permit  such  notes  and  accounts  to  go  to  the  jury,  because 
no  proof  had  been  adduced,  conducing  to  show  what  were  the 
terms  of  the  partnership  settlement,  if  any;  what  the  balance, 
or  who  assumed  the  payment.  The  plaintiff  also  proved,  that  he 
had  taken  up  one  of  the  notes  of  the  partnership  since  its  disso- 
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lulion,  by  giving  his  own  notes  in  lieu  thereof,  and  produced  the 
said  partnership  note  on  trial,  but  the  court  instructed  the  jury 
that  was  not  such  a  payment  as  would  authorize  the  plaintiS  to 
recover  thereupon  in  this  action,  in  the  absence  of  proof  show- 
ing it  accepted,  in  discharge  of  every  other  liability.  To  all 
which,  the  plainliflf  excepted,  and  now  assigns  the  matters  of 
law  arising  thereon  for  error.         •' 

Edwards,  for  the  plainliflf  in  error. 

ORMOND,  J. — The  bill  of  exceptions  in  this  case,  though 
not  very  lucid,  presents  two  questions: 

First.  The  effect  of  a  verbal  promise  to  pay  the  debt  of  another. 

Second.  The  liability  of  one  partner  to  another  for  the  part- 
nership debts  paid  by  one,  after  the  dissolution  of  the  partner- 
ship. 

On  the  first  point  the  proof  set  out  in  the  record  is,  that  the 
defendant  purchased  the  interest  of  Huntington  and  another, 
in  a  firm,  composed  of  these  two  persons  and  the  plaintiflf,  with 
his  consent,  and  became  his  partner.  The  defendant  agreeing 
verbally,  to  pay  the  proportion  of  the  two  partners  whose  in- 
terest he  purchased,  of  the  outstanding  debts  of  the  old  firm. 

If  this  promise  is  to  be  understood  as  made  to  the  creditors  of 
the  firm,  it  is  clearly  void  uiider  the  statute  of  frauds,  being  a 
promise  to  pay  the  debt  of  another,  and  not  in  writing.  If 
Huntington  and  his  partner,  to  whom  it  appears  to  have  been 
made,  had  been  compelled  by  the  creditors  of  the  firm,  to  pay 
the  debts  thus  assumed  by  the  defendant,  they  might  probably 
have  maintained  an  action  against  him,  on  his  promise.  But  this 
promise  cannot  be  held  to  enure  to  the  plaintifl',  nor  can  he 
maintain  any  action  on  it.  It  is  as  to  him,  within  the  statute  of 
frauds.  Nor  is  the  question  affected  by  the  fact,  that  the  pro- 
mise was  to  pay  a  debt  for  which  he  is  also  responsible,  and 
which  if  he  has  paid,  he  may  have  recourse  against  his  former 
partners.  The  plaintiff"  cannot  proceed  against  the  defendant 
on  his  promise  to  indemnify  them,  which  is  the  only  legal  effect 
that  can  be  ascribed  to  his  contract. 
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It  is  equally  clear,  that  the  plaintiff  cannot  maintain  an  action 
at  law,  for  money  paid  by  him,  on  account  of  the  partnership 
between  himself  and  the  defendant,  although  the  partnership  has 
been  dissolved,  and  the  money  was  paid  since  its  dissolution.  It 
Is  vtell  settled,  that  one  partner  cannot  maintain  an  action  at  law 
against  his  former  partner,  even  after  a  dissolution  of  the  part- 
nership, uness  there  be  a  settlement  of  accounts,  a  balance 
struck,  and  according  to  some  authorities,  an  express  promise  to 
pay  it.  (Foster  v.  Alanson,  2d  Term,  479;  Halstead  v.  Schmel- 
gell,  17  Johns.  Rep.  80;  Holt's  N.  P.  C.  368.) 

In  Lyon  v.  Malone,  (4th  Porter  501,)  this  court  held  that  one 
partner,  who  after  a  dissolution  of  the  firm,  paid  a  firm  debt,  and 
took  the  note  of  his  copartner  for  the  amount,  could  maintain  an 
action  at  law  on  the  note.  The  broad  distinction  between  that 
case  and  this,  is,  that  there  the  note  was  evidence  of  an  express 
promise  to  pay  after  the  dissolution  of  the  partnership;  whilst  in 
this  case,  there  was  no  evidence  of  either  a  final  settlement  of  ac- 
counts and  balance  struck,  or  promise  to  pay. 

There  is  no  error  in  the  judgment  of  the  court,  and  it  is  there- 
fore affirmed. 
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D.  &  D.  Teer  v.  Sandford  &  Cleveland. 

1.  The  plaintiff  cannot  amend  his  declaration  by  striking  out  the  name  of  a  person 
for  whose  use  the  suit  is  instituted. 

2.  If  such  an  amendment  is  made  and  the  change  of  the  party  in  interest  is  stated 
in  the  declaration,  advantage  of  the  irregularity  may  be  claimed  on  demurrer. 

Writ  of  error  to  the  County  Court  of  Tuscaloosa  county. 

THE  writ  Issued  at  the  suit  of  Sandford  &  Cleveland  for  the 
use  of  John  H.  Ezell.  A  declaration  according  with  the  writ 
was  filed  and  pleaded  to.  At  the  trial  term,  the  plaintiffs,  by 
leave  of  the  court,  filed  an  amended  declaration  which  states, 
«<  that  Sandford  &  Cleveland,  who  in  the  writ  are  said,  by  mistake, 
to  sue  for  the  use  of  John  H.  Ezell,  now,  for  their  own  proper 
use  and  benefit  sue,  &c."  To  this  amended  declaration  ihe  de- 
fendants demurred;  the  county  court  overruled  the  demurrer  and 
gave  judgment  for  the  plaintiffs. 

The  overruling  the  demurrer  is  the  only  error  assigned. 

W.  Cochran,  for  the  plaintiff  in  error. 
Phelan,  contra. 

GOLDTHWAITE,  J.— The  mistake  of  inserting  the  name 
of  a  cestui  que  use  in  the  writ,  seems  as  much  beyond  the  reach 
of  an  amendment  as  a  mistake  in  the  name  of  any  other  party. 
Under  our  statute  the  cestui  que  use  is  liable  for  costs,  [Aikin's 
Digest  262  S.  22,]  therefore,  if  for  no  other  reason,  the  defend- 
ants had  an  interest  in  preventing  and  might  be  affected  by  a 
change  of  parties. 

The  discharge  of  the  cestui  que  use  from  the  suit  is  stated  in 
the  amended  declaration,  and  thus  it  became  unnecessary  for  the 
defendants  to  disclose  this  matter  by  plea  in  abatement.  The 
cases  of  Frierson  et  al.  v.  Blakely  3  Stew.  2G7:  Moffit  et  al.  v. 
Wooldridge,  Ibid.  322:  and  McLean  v.  Erwin,  supra,  are  simi- 
lar in  principle  and  decisive  of  this  case. 

Let  the  judgment  be  reversed  and  the  case  remanded. 
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De  Graffenreid  et.  al.  v.  Pearsall. 

I .  The  defendant  in  error  recovered  a  judgment  in  the  county  court,  upon  which 
a  writ  of  error  was  prosecuted  to  the  circuit  court  and  the  judgment  affirmed  on 
certificate;  the  judgment  of  the  circuit  court  did  not  in  totidem  verbis,  recite  that 
the  judgment  of  the  county  court  was  recovered  by  the  defendant ;  but  merely 
stated  that  the  "  defendant  in  error,"  designating  him  by  name,  came  and  produ- 
ced to  the  court,  the  certificate,  &.c.  Held,  that  the  designation  of  the  defendant 
with  the  addition  "  defendant  in  error,"  was  sufficient  to  show  that  he  was  the 
successful  party  in  the  county  court. 

THE  defendant  in  error,  recovered  a  judgment  in  the  county 
court  of  Lawrence,  against  the  plaintifl',  De  Graffenreid,  wlio 
prosecuted  a  writ  of  error  to  the  circuit  court  of  that  county;  and 
executed  a  bond,  with  the  co-plaintifis  as  his  sureties.  In  the 
circuit  court,  the  judgment  was  affirmed  on  certificate  against 
the  plaintiffs.  In  the  record  before  this  court,  we  find  the  copy 
of  a  certificate  of  the  clerk  of  the  county  court  in  due  form, 
stating  the  recovery  of  a  judgment  by  the  defendant,  against 
De  Graffenreid,  the  amount,  when  rendered,  &c.  The  entry  of 
the  judgment,  recites  the  certificate  correctly,  except  that  it 
omits  to  state  in  totidem  verbis,  who  was  the  plaintiff  in  the 
judgment  of  the  county  court. 

The  plaintiffs  here  assign  for  error,  that  the  certificate  recited 
in  the  judgment  of  the  circuit  court,  did  not  warrant  the  rendition 
of  a  judgment  against  them. 

McClung,  for  the  plaintiff. 

No  counsel  appeared  for  the  defendant. 

COLLIER,  C.  J. — It  is  insisted  for  the  plaintiffs  in  error, 
that  the  judgment  of  the  circuit  court  cannot  be  sustained,  be- 
cause it  does  not  appear  that  the  defendant  was  a  party  to  the 
judgment  of  the  county  court.  The  objection  is  not  well 
well  taken.     The  entry  in  the  circuit  court  begins  as  follows  ; 
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"  Came  James  M.  Pearsall,  defendant  in  error,  and  here  pro- 
duces to  the  court,  the  certificate,"  &r.  Now,  the  designation 
of  Pearsall,  as  the  "defendant  in  error,"  is  clearly  sufficient  to 
show  that  he  was  the  successful  party  in  the  county  court;  oth- 
erwise^ he  could  not  have  been  a  defendant  in  the  circuit  court. 
True,  the  judgment  would  have  been  more  formal,  if  it  had  said 
directly  that  the  judgment  of  the  county  court  had  been  recov- 
ered by  Pearsall;  but  the  omission  in  the  present  case,  cannot  be 
regarded  as  iniportant. 
The  judgment  of  the  circuit  court  is  affirmed. 


Dunn  v.  Adams,  Parmeter  &  Co. 

1.  An  indorsement  of  a  promissory  note  made  in  the  State  of  Georgia,  must  be 
governed  by  the  law  of  that  State. 

2.  As  by  the  common  law,  promissory  notes  were  negotiable,  the  presumption 
arises,  in  the  absence  of  proof,  that  the  common  law  has  not  been  altered  by  statute* 
and  that  a  promissory  note  made  in  the  State  of  Georgia,  is  a  negotiable  instru- 
ment. 

3.  But  as  promissory  notes  were  not  required,  when  dishonored,  to  be  protested,  at 
common  law,  it  cannot  be  presumed,  in  the  absence  of  proof  of  a  change  of  the 
common  law  in  the  State  of  Georgia,  that  promissory  notes  are  protestable  in  that 
State;  and  therefore,  the  protest  of  a  notary  public  is  not  evidence. 

4.  The  recital  of  a  notary  public,  that  he  had  "given  due  notice  by  notice  addressed 
to  the  party,  by  the  first  mail  to  Lafayette,  Chambers  county,  Alabama,"  is  pri- 
ma facie  sufficient  evidence  under  the  statute  of  notice. 

5.  The  official  acts  of  a  notary,  are  authenticated  by  his  seal,  without  further  proof- 
Error  to  the  Circuit  Court  of  Chambers  County. 

ASSUMPSIT  by  the  defendant  in  error,  against  the  plaintiff 
in  error,  on  the  indorsement  of  two  promissory  notes,  made  and 
indorsed  at  Augusta,  in  the  State  of  Georgia,  and  negotiable  and 
payable,  at  the  Branch  Bank  at  Eatonton,  in  that  State 
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The  declaration  is  in  the  usual  form  against  an  indorser  of  a 
promissory  note,  negotiable  by  the  law  merchant;  and  avers  a 
presentment  for  payment  at  the  bank  where  the  note  was  paya- 
ble, on  the  last  day  of  grace,  a  refusal  to  pay,  and  that  notice  of 
the  dishonor  of  the  note,  was  given  on  the  same  day,  to  the  de- 
fendant. To  this  declaration,  there  was  a  demurrer,  which  being 
overruled  by  the  court,  the  defendant  took  issue. 

The  plaintiffs  below,  to  prove  non  payment  of  the  note,  de- 
mand and  notice^  introduced  and  read  in  evidence,  the  protest  of 
a  notary  public  of  the  town  of  Eatonton,  setting  forth  a  demand 
and  refusal  to  pay,  and  a  certificate  of  notice  as  follows:  "  Of  the 
non  payment  of  said  original  promissory  note,  I  gave  to  the 
bearer  of  said  note,  due  written  notice  in  form;  and  to  the  first 
indorser  (Uriah  Dunn)  due  notice,  by  notice  addressed  to  him  by 
first  mail,  to  Lafayette,  Chambers  county,  Alabama;  second  in- 
dorsers  due  notice,  addressed  to  them  by  first  mail,  to  Augusta, 
Georgia." 

To  the  introduction  of  this  protest  and  notice,  the  defendant 
objected,  on  the  ground,  first — that  the  notary  states,  th#t  he 
had  "  given  due  notice  by  notice,"  &c.  when  he  should  have 
stated  the  facts,  or  what  acts  he  did,  that  the  court  might  judge 
whether  it  was  due  notice  or  not. 

Second — that  there  was  no  evidence  before  the  court,  that  the 
individual  whose  name  was  signed  to  said  statement,  was  a  nota- 
ry public  of  the  State  of  Georgia. 

And  thirdly — that  it  could  not  be  read  till  proved. 

The  court  overruled  this  objection  to  the  testimony,  and  per- 
mitted it  to  be  read  to  the  jury;  to  which  the  defendant  below 
excepted;  and  now  assigns  for  error,  the  matters  of  law  arising 
out  of  the  bill  exceptions,  and  the  overruling  the  demurrer  to  the 
declaration. 

Campbell,  for  the  plaintiflf  in  error.  , 

ORMOND,  J. — The  question  raised  by  the  demurrer  to  the 
declaration,  is,  whether  an  action  can  be  maintained,  by  the  in- 
dorsee of  a  promissory  note,  payable  and  negotiable  at  a  bank 
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beyond  the  limits  of  the  State,  against  the  indorser,  without 
bringing  suit  against  the  maker  to  the  first  court  of  the  county  in 
which  he  resides,  to  which  suit  can  be  brought;  the  indorsement 
having  been  made  beyond  the  limits  of  the  State. 

This  contract  was  made  in  the  State  of  Georgia,  and  by  the 
law  of  that  State,  must  the  rights  of  the  parties  to  it  be  ascertain- 
ed. There  is  no  proof  what  the  law  of  Georgia  is,  or  whether 
there  has  been  by  statute,  any  change  of  the  common  law,  which 
we  judicially  know  obtains  in  all  the  States  of  the  Union;  and  in 
the  absence  of  such  proof,  we  will  presume  that  the  common 
law  prevails. 

Though  some  doubt  was  at  one  time  thrown  over  the  question, 
by  the  scruples  of  Lord  Holt,  it  is  now  generally  conceded,  that 
promissory  notes  were  negotiable  at  common  law;  such  being 
the  case,  and  presuming  as  we  must,  that  such  is  the  law  of  the 
State  of  Georgia,  the  declaration  which  treats  this  note  as  an  in- 
strument negotiable  by  the  law  merchant,  is  correct,  and  the 
demurrer  to  it,  was  correctly  overruled. 

The  questions  arising  out  of  the  bill  of  exceptions,  relate  to 
the  sufficiency  of  the  proof. 

The  declaration  avers  a  presentment  for  payment,  at  the  bank 
where  the  note  was  payable,  on  the  last  day  of  grace;  that  pay- 
ment was  refused;  and  that  the  defendant  on  the  same  day,  had 
notice  of  these  facts. 

To  prove  this,  the  protest  of  a  notary  public  was  oflfered, 
which  if  properly  received,  established  the  allegations  in  the 
declaration. 

By  an  act  of  the  Legislature  of  this  State,  (Aik.  Dig.  337)  it  is 
provided,  that  the  protest  of  a  notary  public  which  shall  set  forth 
a  demand,  refusal,  non  acceptance,  or  non  payment,  of  any  in- 
land bill  of  exchange,  or  o{\\Qr  pro  I  est  able  security^  for  money 
or  other  thing,  and  that  legal  notice,  expressing  in  the  said  pro- 
test, the  time  when  given  of  such  fact  or  facts,  was  personally, 
or  through  the  post  office,  given  to  any  of  the  parties  entitled  by 
law  to  notice,  shall  be  evidence  of  the  farts  it  purports  to  con- 
67 
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tain,  and  entitle  the  holder. of  such  security,  to  the  damages  to 
which  by  law,  he  may  be  entitled." 

Whether  the  protest  of  the  notary  will  prove  the  averment  in 
the  declaration  of  demand  of  payment,  refusal,  and  notice,  must 
depend  on  the  fact,  whether  this  note  is  a  '"^'protest able  securi- 
iyt'  ^y  ^^^  ^3W  of  Georgia.  Assuming  as  we  do,  that  it  is  there, 
as  at  common  law,  negotiable,  it  does  not  follow  that  it  isproles- 
iable,  as  it  had  not  that  quality  at  common  law.  Notes  made 
in  this  State,  payable  in  bank,  are  pj-otesiable,  by  the  statute. 
Whether  they  are  so  or  not  in  Georgia, we  are  not  informed;  and 
in  the  absence  of  proof  of  any  such  law,  the  presumption  must 
be,  that  they  are  not.  Such  being  the  aspect  of  the  case,  it  fol- 
lows, ihat  the  protest  of  the  notary  was  incompetent  evidenee  to 
establish  the  facts  recited  in  it;  and  il  should  have  been  rejected. 

As  the  case  must  be  remanded,  it  is  proper  to  say,  that  if  the 
protest  could  have  been  received,  the  statement  of  the  notary, 
that  he  had  given  notice  to  the  defendant,  was  sufficient.  On 
the  authority  of  the  cases  of  Curry  v.  The  Bank  of  Mobile,  (8 
Porter  360)  and  Roberts  v.  The  State  Bank,  (9  Porter  312)  no 
proof  was  necessary  of  the  ofiicial  character  of  the  notary.  By 
the  customary  law  of  nations,  as  well  as  by  the  law  merchant, 
the  official  acts  of  a  notary  public,  are  authenticated  by  his  seal. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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Clements  v.  Crawford  and  Hines. 

1.  It  is  necessary  to  give  notice  to  the  plaintiff,  when  a  motion  is  made  to  enter 
satisfaction  of  record,  if  the  satisfaction  is  by  some  extrinsic  matter. 

2.  When  judgment  is  obtained  against  the  second  endorser  ot  a  bill  of  exchange, 
and  he  supersedes  it,  by  giving  the  statutory  bond,  and  suing  out  a  writ  of 
error,  if  the  judgment  is  affirmed,  with  ten  per  cent,  damages,  he  is  not  entitled 
to  have  satisfaction  entered,  because  a  judgment  for  the  sum  due  on  the  bill,  is 
subsequently  obtained  against,  and  satisfied  by  the  first  indorser. 

3.  The  damages  allowed  on  the  affirmance  of  a  judgment,  are  not  an  incident  of 
the  principal  demand;  they  are  given  as  a  penalty,  and  intended  as  a  compensa- 
tion for  the  delay  consequent  on  the  prosecution  of  a  writ  of  error. 

Writ  of  error  to  the  Circuit  Court  of  Bibb  County. 

MOTION  to  enter  satisfaction  of  a  judgment  obtained  by 
Clements  against  Crawford,  as  the  second  indorser  of  a  bill  of 
exchange  for  two  thousand  five  hundred  dollars.  The  facts  of 
the  case  are  stated  in  the  judgment  entry,  and  are  as  follows: 

The  judgment  against  Crawford  was  taken  to  the  supreme 
court  by  writ  of  error;  Mines  being  the  security  on  the  writ  of 
error  bond.  When  the  suit  was  commenced  against  Crawford, 
other  actions  were  also  instituted  against  the  acceptor  and  draw- 
er of  the  bill;  judgments  were  recovered  against  them,  which 
were  also  taken  to  the  supreme  court,  and  the  three  judgments 
were  severally  affirmed  with  ten  per  cent,  damages,  at  the  June 
Term,  IS36.  A  suit  was  likewise  commenced  against  David 
R.  Boyd,  the  first  indorser  of  the  same  bill;  he  died  before  judg- 
ment, and  the  suit  was  revived  against  Josiah  Mayberry,  his  ( 
administrator,  against  whom  judgment  was  recovered  at  the  Oc- 
tober Term,  1838,  for  three  thousand  three  hundred  and  seven- 
teen dollars,  of  which  the  plaintiff  remitted  all  but  two  hundred 
and  fifty  dollars.  This  sum,  with  all  accruing  inte^-est;  was 
paid  on  an  execution  returnable  to  the  April  Term,  1S39. 
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There  was  no  other  showing  of  payment  or  satisfaction,  either 
in  this  case,  or  of  the  suits  against  the  drawer  and  acceptor  of 
the  same  bill. 

No  notice  to  Clements  of  the  motion,  is  found  in  the  record 
nor  is  any  stated  to  have  been  given,  unless  it  can  be  inferred 
from  the  judgment  entry,  which  recites  "that  on  the  hearing  of 
the  motion,  it  appeared,"  &c. 

The  circuit  court  ordered  satisfaction  lo  be  entered  on  the 
judgment  against  Crawford  and  Hines,  for  all  the  damages  there- 
in mentioned. 

Clements  assigns  the  omission  of  notice  to  him,  and  the  de- 
cision made  by  the  circuit  court  as  error. 

Peck,  for  the  plaintiff  in  error,  was  stopped  by  the  court. 

Stewart,  contra,  insisted,  that  the  presence  of  both  parties, 
ought  to  be  inferred,  because  (he  motion  was  determined  on  a 
hearing  of  the  cause.  If  this  presumption  could  not  be  drawn 
he  submitted,  that  notice  was  unnecessary,  because  all  courts 
possess  the  power  to  perfect  their  records,  and  a  party  once  be- 
fore it,  continues  so  until  the  final  satisfaction. 

On  the  main  question,  he  argued,  that  but  one  satisfaction 
could  be  had  on  this  bill  of  exchange,  and  if  it  was  paid  by 
either  party,  all  the  parties  subsequent  lo  him  were  entitled  to 
the  benefit  of  the  payment,  as  against  the  plaintiff;  that  the  da- 
mages given  on  the  affirmance  of  the  judgment  against  Crawford 
were  only  incidental  to  the  debt,  and  w^ere  therefore  extinguish- 
ed when  the  judgment  against  Boyd's  administrator,  was  satisfied. 

GOLDTHWAITE,  J.— 1.  The  necessity  to  give  notice  to 
Clements  of  this  motion  in  order  to  sustain  the  judgment,  is 
shewn  by  the  case  of  Baylor  v.  McGregor  &  Darling,  [I  S.  & 
P.15S]  in  which  the  precise  question  was  raised  and  determined. 

The  terms  used  in  the  judgment  entry,  are  as  applicable  to  an 
ex  parte  hearing,  as  they  would  be  to  a  consideration  of  a  cause 
when  all  the  parties  were  before  the  court.  It  is  not  improbable 
that  the  plaintiff  may  have  been  represented  when  the  motion 
was  heard,  but  this  is  not  shown  to  be  so  by  the  record;  the 
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omission  of  notice  would  be  conclusive  even  if  the  merits  seem- 
ed to  be  with  the  defendants  in  execution. 

^s  the  main  question  has  been  very  fully  argued,  and  may  be 
again  presented,  we  deem  it  proper  to  consider  its  merits  as 
disclosed  by  the  record,  and  considered  in  argument. 

2;  3.  It  is  assumed  that  the  damages  given  on  the  affirm- 
ance" of  a  ju'dgment,  must  be  considered  as  a  mere  incident  to 
the  principal  demand,  and  therefore,  the  discharge  of  the  prin- 
pal  demand  is  the  discharge  of  the  damages  incurred  by  the  af- 
firmance of  the  original  judgment.  Neither  the  assumption,  or 
the  conclusion  drawn  from  it,  are  warranted  by  any  terms  con- 
tained in  the  statute  authorizing  damages  to  be  given.  Its  terms 
are:  "When  the  supreme  court  shall  entirely  affirm  any  judg- 
ment or  decree  brought  before  it,  the  plaintiff  in  error,  if  he 
be  the  defendant  below,  shall  pay  to  the  defendant  in  error,  ten 
per  centum  on  the  amount  due,  with  lawful  interest  from  the 
time  of  rendering  the  original  judgment  or  decree,  besides  the 
costs  of  the  original  suit  and  writ  of  error."  A  subsequent  en- 
actment, permits  the  damages  to  be  given,  only  in  those  cases 
where  the  judgment  of  the  inferior  court  has  been  suspended. 
[Aikin's  Dig.  257,  sec.  19,  20.]  If  the  first  enactment  had  con- 
tinued, the  damages  would  seem  to  be  a  mere  penalty  for  the 
prosecution  of  a  writ  of  error  which  proved  to  be  unsuccessful; 
but  controlled  as  it  now  is  by  the  latter  provision,  it  only  allows 
damages  in  those  cases  in  which  the  judgment  is  suspended  by 
the  execution  of  the  statutory  bond,  and  in  these  alone,  is  delay 
a  necessary  conseffuence  of  a  writ  of  error. 

We  apprehend  that  a  party  who  sues  out  a  writ  of  error,  has 
no  pretext  to  call  for  reimbursement,  for  the  cost  and  damages 
consequent  on  the  affirmance  of  the  judgment,  from  another 
who  may  be  bound  to  pay  the  amount  of  the  principal  demand, 
if  actually  satisfied  by  the  party  suing  cut  the  writ  of  error. 
The  right  to  delay  a  judgm.ent  is  incidental  to  no  contract,  and 
if  a  party  standing  in  the  condition  we  have  just  stated,  cannot 
recover  the  costs  and  damages  paid  by  him,  as  money  laid  out 
for  the  use  of  the  party  liable  to  him  for  the  principal  demand, 
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we  are  unable  to  perceive  how  it  can  correctly  be  assumed,  that 
the  damoges  are  incidental  to  the  contract.  It  is  well  settled 
that  an  indorscr  who  has  paid  costs,  cannot  recover  the  sum  paid, 
from  the  maker.  Simpson  v.  Griffin,  9  John.  131;  Capp  v. 
McDougle,  9  Mass.  1;  Steele  v.  Sawyer,  2  McCord,  459.  No 
distinction,  favorable  to  the  defendants,  can  be  drawn  between 
the  case  of  an  indorser  thus  circumstanced,  and  one  who  for  de- 
la}',  or  for  any  other  cause,  cliooses  to  incur  the  risk  of  damages 
by  suing  out  a  writ  of  error.  The  reason  given  against  the 
claim  of  an  indorser  for  reimbursement  for  costs,  is,  that  they 
have  been  unnecessarily  incurred  by  him,  and  this  will  apply  with 
equal  force,  to  one  who  sues  out  a  writ  of  error,  and  dela3-s  the 
judgment  by  giving  a  superseding  bond. 

Jf,  it  was  admitted,  the  damages  are  incidental,  it  does  not 
follow  after  the  penalty  has  been  incurred,  that  it  can  be  dis- 
charged by  the  payment  of  the  original  demand  by  another 
party. 

If  the  payment  by  another  could  produce  such  an  effect,  it 
would  seem  to  be  an  absurdity,  not  to  allow  a  payment,  made 
by  (he  party  himself,  to  produce  the  same  effect. 

We  are  satisfied  that  the  motion  should  not  have  been  granted 
on  the  circumstances  disclosed;  the  judgment  of  the  circuit  court 
is  therefore  reversed,  and  the  cause  remanded. 
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Mavericic  v.   Donaldson. 

1.  The  declaration  alleged,  that  the  defendant  was  indebted  to  the  plaintifT  in  the 
sum  of  three  hundred  and  fifty  dollars,  for  the  use  and  occupation  of  two  town 
lots  for  the  space  of  six  years  ;  and  therenpon  promised  to  pay  the  same  upon 
request,  &c.  Held,  that  the  cause  of  action  set  out  in  the  declaration,  is  not  ob- 
noxious to  the  statute  of  frauds,  which  declares  that  "  no  action  shall  be  brought 
upon  any  contract  for  the  sale  of  lands,  tenements  or  hereditaments,  or  the  mak- 
ing  any  lease  thereof,  for  a  longer  term  than  one  year." 

2.  A  declaration  which  charges  that  the  defendant,  at  his  instance  and  request,  was 
permitted  to  occupy  by  the  plaintiff,  and  in  consideration  of  such  occupancy, 
promised  to  pay,  &c.  conforms  to  the  statute  of  1812,  "  To  provide  for  the  recov- 
ery of  rent  in  certain  cases  not  heretofore  provided  for." 

3.  A  declaration  which  states  the  use  and  occupation  by  the  plaintiff's  permission, 
for  the  space  of  six  years,  and  alleges  a  promise  to  pay  a  certain  sum  annually, 
for  the  rent  and  occupancy  is  good,  whether  considered  with  reference  to  the 
common  law  or  the  statute  of  1812. 

THIS  case  comes  here  by  writ  of  error,  from  the  County 
Court  of  Tuscaloosa.  The  only  error  assigned,  arises  upon  the 
judgment  of  that  court,  sustaining  the  defendant's  demurrer  to 
the  two  first  counts  of  the  plaintiff's  declaration. 

The  first  count  proceeds  to  state  that  the  "defendant,  hereto- 
fore, to  wit:  on  the  first  day  of  December,  amio  domini  one 
thousand  eight  hundred  and  thirty-six,  at  Tuscaloosa,  to  wit:  in 
the  county  and  State  aforesaid,  become  indebted  to  the  said  plain- 
tiff in  the  suiti  of  three  hundred  and  fifty  dollars,  for  the  use  and 
occupation  of  two  certain  lots  of  land,  situate  and  being  in  the 
city  of  Tuscaloosa  and  county  aforesaid,  and  known  in  the  plan 
of  said  city  as  lots  numbered  —  and  numbered  — ,  by  him  the 
said  defendant,  and  at  his  request,  and  by  the  permission  of  the 
said  plaintiff  for  a  long  lime,  to  wit:  for  the  space  of  six  years 
then  elapsed,  had,  held,  occupied,  possessed  and  enjoyed,  and 
being  so  indebted,  he,  the  said  defendant  afterwards,  to  wit:  on 
the  same  day  and  year  aforesaid,  promised  to  pay  to  the  said  plain- 
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liff  the  said  sum  of  money,  when  he,  the  said  defendant  should 
be  thereunto  afterwards  requested.'' 

The  second  count  stales  the  use  and  occupation  to  have  been 
by  the  plaintiff's  permission,  for  the  space  of  six  years,  and  then 
alleges  a  promise  by  the  defendant  to  pay  as  much  annually  for 
the  rent  and  occupancy  of  the  premises,  as  the  same  was  reason- 
ably worth,  which  is  averred  to  be  fifty  dollars jocr  annum. 

J,  L.   Martin  and  J,  Porter,  for  the  plaintiflf. 
Phelan,  contra. 

COLLIER,  C.  J. — The  demurrer  to  the  plaintiflf's  declara- 
tion, must  have  been  sustained  by  the  county  court,  under  the  im- 
pression that  the  statute  of  frauds,  in  declaring  that,  "  no  action 
shall  be  brought  upon  any  contract  for  the  sale  of  lands,  tene- 
ments, or  hereditaments,  or  the  making  any  lease  thereof,  for 
a  longer  term  than  one  year,"  unless  evidenced  by  writing,  fur- 
nished a  bar  to  a  recovery.  It  is  clear  that  the  case  stated  in 
the  declaration,  is  not  obnoxious  to  that  statute.  A  lease  for  no 
definite  term  is  alleged,  or  certainly  not  for  a  longer  period  than 
one  year.  True,  an  occupancy  for  the  space  of  six  years  is 
stated,  but  it  does  not  appear  that  this  was  under  one  contract  for 
that  time,  or  that  it  was  not  a  continuous  enjoyment  of  the  pos- 
session under  a  mere  permissive  occupancy,  indeed  the  latter 
conclusion  is  strongly  inferable  from  the  record  court. 

The  action  for  use  and  occupation  is  given  by  theact  of  1S12, 
"  to  provide  for  the  recovery  of  rent  in  certain  cases,  not  here- 
tofore provided  for."  [Aikin's  Digest  357.]  That  statute  de- 
clares that  any  person  to  whom  rent  is  due,  when  the  demise  is 
not  by  deed,  or  if  by  deed,  not  specifying  the  rent  to  be  paid, 
may  recover  a  reasonable  satisfaction  for  the  tenements  occupied 
by  the  defendant,  in  an  action  on  the  case  for  the  use  and  occu- 
pancy of  what  was  held  and  enjoyed:  "  and  if  on  evidence  on 
the  trial  of  such  action,  any  parol  demise  reserving  certain  rent, 
or  a  demise  by  deed,  but  no  rent  therein  agreed  on,  in  either  case 
the  plaintiff  in  such  action  shall  not  be  non-suited,  but  shall  re- 
cover a  reasonable  satisfaction  for   the   tenements    occupied." 
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There  is  no  want  of  conformity  to  this  statute  in  the  declaration 
— it  is  alleged  that  the  defendant  at  his  special  instance  and  re- 
quest, was  permitted  by  the  plaintiff  to  occupy  the  premises — 
that  in  consideration  of  such  permissive  occupancy  for  the  space 
of  six  years,  he  promised,  &c.  to  pay,  &c.  the  sum  in  which  it  is 
said,  he  was  indebted.  The  second  count  instead  of  slating  the 
defendant's  indebtedness  at  any  sum,  goes  upon  the  quantum 
meruit.  This  declaration  is  not  only  good  under  tlje  statute,  but 
if  it  can  be  considered  as  relying  upon  an  express  promise  to 
pay  a  sum  certain,  or  so  much  as  the  plaintiff  deserved  to  have 
founded  on  the  consideration  expressed  in  it,  it  is  good  even  at 
common  law.  [3  vol.  Selwyn's  N.  P.  Phil.  Ed.,  1S08_,  page 
IISO— 81— 82:  Williams  V.  Winsgate,  6  T.  R.  62:  Hcnnell's 
forms,  36:  3  vol.  law  lib.] 

The  judgment  of  the  county  court  could  not  have  been  influ- 
enced by  the  consideration  that  the  statute  of  limitations  may 
have  barred  a  recovery  to  some  extent.  The  statute,  if  relied  on 
should  be  pleaded,  but  even  upon  the  supposition  that  it  should 
be  judiciall}'  noticed,  it  could  not  avail  in  this  case;  becau.se  it 
does  not  appear  that  the  defendant's  promise  as  alleged,  was  not 
made  but  a  short  time  before  the  action  was  brought. 

In  every  view  the  judgment  is  erroneous — it  is  consequently 
reversed  and  the  case  remanded. 
6S 
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Gilmer  v.  The  Branch  Bank  at  Mobile. 

1.  Where  the  endorseniflnt  of  a  note  is  impeached  by  a  plen  of  non  est  factum, 
the  burden  of  proof  is  cast  on  the  plaintiff,  and  he  will  not  be  entitled  to  a  verr 
diet,  by  merely  reading  to  the  jury  the  note  and  endorsement,  although  the  de- 
fendant did  not  object  to  it. 

Error  to  the  County  Court  of  Mobile  County. 

THIS  action  was  commenced  by  motion,  by  the  defendant  in 
error,  against  the  plaintiff  in  error,  as  endorser  of  a  promissory 
note.  The  defendant  pleaded  non  es  I  factum,  which  was  ver- 
ified by  affidavit. 

Upon  the  trial  of  the  cause,  the  plaintiff  below  read  the  note, 
on  which  the  action  is  founded,  in  evidence,  (to  which  the  defen- 
dant made  no  objection,)  and  proved  a  protest  of  the  note  at  ma- 
turity, demand,  &.c. ,  and  rested  the  cause.  The  defendant  offered 
no  evidence.  The  defendant's  counsel  asked  the  court  to  charge 
the  jury,  that  upon  the  evidence,  the  verdict  should  be  for  the  de- 
fendant, which  charge  the  court  refused;  to  which  the  defendant 
below  excepted,  and  now  assigns  the  refusal  to  charge,  as  moved 
for,  as  error. 

Campbell,  for  plaintiff  in  error. 
Gayle,  contra. 

ORMOND,  J. — By  our  statute,  a  note  or  other  security 
which  is  the  foundation  of  a  suit,  is  evidence  without  proof  of 
the  genuineness  of  the  signature  of  the  party  thereto,  unless 
that  fact  is  put  in  issue  by  a  plea  verified  by  affidavit;  and  when 
thus  put  in  issue,  the  burden  of  proof  is  cast  on  the  plaintiff.  If 
the  reading  of  the  note  to  the  jury,  is  any  evidence  of  the  genu- 
ineness of  the  signature  under  the  statute,  then  the  statute  has 
pot  accomplished  any  thing,  as  it  makes  the  writing  evidence  of 
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the  debt  or  duty  lor  which  it  was  given,  only  when  not  impeach- 
ed by  a  plea,  accompanied  by  an  affidavit;  and  when  so  impeach- 
ed, it  is  not  such  evidence /7er  se,  but  must  be  proved,  as  before 
the  statute. 

All  this  is  admitted  by  the  counsel  for  the  defendant  in  error, 
who  insists  that  as  the  nole  and  endorsement  were  read  without 
objection,  it  was  a  waiv6r  on  the  part  of  the  defendant,  of  its 
competency  under  the  issue,  to  establish  the  fact  in  controversy. 
It  is  true,  that  either  pafty  may  waive  an  objection  to  testimony 
and  thus  make  that  competent,  which  the  court  on  motion  Would 
have  rejected;  but  that  can  only  apply  When  the  evidence  con- 
duces to  prove,  or  disprove,  the  issue.  There  is  no  obligation 
on  either  parly  to  a  suit,  to  object  to  the  introdtiction  of  testimo*- 
ny,  which  has  no  influence  on  the  question  before  the  jury. 
That  was  the  case  here.  The  question  before  the  jury,  was  not 
whether  there  was  such  a  note  and  endorsement, — that  was  admit- 
ted by  the  pleadings;  but,  whether  the  endorsement  was  made  by 
the  defendant  or  by  his  authority. 

This  being  the  issue,  and  the  plaintiflF  below  holding  the  affir- 
mative, he  was  not  entitled  to  a  verdict,  without  proof  conduc- 
ing to  show,  that  the  signature  of  the  defendant,  under  which  he" 
was  lawful  to  be  charged,  was  genuine. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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Driver  v.  Spsnce. 

J.  In  an  action  of  trespass  to  try  title,  where  the  plaintiff  cfarms  under  a  sheriffs 
sale,  it  is  competent  to  give  in  evidence  the  papers  of  the  original  suit,  to  shovir 
that  the  christian  names  of  the  defendants,  which  were  omitied  in  the  judgment 
entry,  are  the  same  as  in  the  execution. 

2.  It  is  not  a  valid  objection  to  the  admission  in  evidence,  of  the  execution  under 
which  the  safe  was  made,  that  the  indorsement  of  a  levy  found  thereon,  does  not 
correspond  with  the  sheriff's  deed. 

3.  It  is  not  a  valid  objection  to  the  admission  in  evidence  of  the  sheriff 's  deed,  that 
it  does  not  correspond  with  the  le^y  indorsed  on  the  execution. 

4.  A  recital  of  a  wrong  date  of  the  execation,  in  the  sheriff's  deed,  is  no  sufficient 
objection  to  the  admission  irr  evidence  of  the  deed,  if,  in  other  respects,  it  is  re- 
gular. 

5.  It  is  not  a  valid  objection  to  the  admission  in  evidence  of  the  sheriff's  deed,  that 
the  description  of  the  land  conveyed  by  it,  is  uncertain  and  not  defined  by 
metes  and  bounds. 

6.  When  the  evidence  offered  is  competent  to  support  the  issue,  rt  ought  not  to  be 
rejected:  But  there  are  cases  in  which  competent  evidence  may  be  excluded, 
when  the  whole  evidence  is  closed  on  either  side,  and  it  does  not  make  out  a  case 
or  defence. 

Writ  of  error  to  the  Circuit  Court  of  Talladega  CounJy. 

ACTION  of  iresp.  guee./re.  to  try  tills,  as  well  as  to  recover 
damages,  for  entering  on  a  tract  of  land.  The  defendant  first 
demurred  to  the  declaration,  and  his  demurrer  being  overruled, 
he  then  pleaded  not  guiJty. 

In  the  progress  of  the  trial,  several  bilJs  of  exceptions  were 
taken  by  the  defendant  to  the  evidence  of  the  plaintiff's  title, 
which  was  derived  under  a  sheriti's  sale.  The  evidence  excep- 
ted to,  was 

1st.  A  judgment  of  the  circuit  court  of  Talladega  county  of  the 
spring  term,  1838,  entitled  «*  Solomon  Spence  v.  G.  Driver  and 
Shelly:"  no  other  names  are  given  in  the  judgment  entry,  but 
the  parties  are  referred  to,  as  plaintiff,  and  as  defendant. 
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2cl.  An  execution  In  favor  of  Solomon  Spence  against  Giles 
Driver  and  Jacob  D.  Shelly,  coriesponding  in  all  respects,  ex- 
cept the  christian  names  of  the  defendants,  to  the  judgment  be- 
fore stated.  This  execution  was  issued  on  the  22d  of  December, 
1S3S,  and  indorsed  "  received  24lh  December,  1838.  Wm. 
Blythe,  sheriff.  Levied  this  Ji.  fa.  on  the  house  and  lot  now 
occupied  as  the  residence  of  Giles  Driver,  in  the  town  of  Talla- 
dega. December  24,  1838.  Wm.  Blythe,  sheriff.  Proceeded 
after  duly  advertising  the  lot  described  in  the  levy,  to  sell  the 
same  on  the  first  Monday  of  February,  1839,  to  the  highest  bid- 
der, it  being  S75,  bid  by  Solomon  Spence,  which,  after  paj'ing 
the  costs,  commissions,  and  printer's  fees,  pays  S49  622,  of  the 
debt.  No  more  goods  and  chattels,  &c.  to  be  found  in  my  coun- 
ty, to  make  the  balance  of  the  money.     February  2lst,  1839. 

WM.  BLYTHE,  sheriff" 

The  exception  urged  against  this  evidence  in  the  circuit  court, 
was,  that  the  G.  Driver  and  Shelly,  named  in  the  judgment  en- 
try, were  not  the  Giles  Driver  and  Jacob  D.  Shelly,  named  in  the 
execution.  To  obviate  this  exception,  the  plaintiff  gave  in  evi- 
dence, the  papers  in  the  original  suit,  in  which  the  names  of  the 
defendants  are  set  out,  in  the  same  manner  as  in  the  execution. 

3d.  A  deed  from  William  Blythe,  sheriff  of  Talladega  county, 
which  recites  the  judgment  and  execution,  but  states  the  latter 
to  have  been  issued  on  the  23d  of  December,  1838.  The  deed 
then  recites  the  levy  thus:  ««and  did  on  the  24lh  day  of  De- 
cember, 1838.  levy  the  same  on  the  following  tract  of  land,  as 
the  property  of  the  said  Driver,  to  wit:  one  lot  in  the  town  of 
Talladega,  the  same  on  which  said  Driver  and  family  resided 
when  the  levy  was  made,  lying  and  being  in  the  county  of  Tal- 
ladega." It  also  states  the  advertising  according  to  law,  the 
proceedings  of  sale,  &c.  &c.  and  conveys  to  the  plaintiff  "the 
said  tract  of  land,  to  wit:  the  lot  above  described,  about  three 
acres  and  one  half,  or  thereabouts." 

The  introduction  in  evidence  of  this  deed  was  resisted; 
1st.  Because  the  execution  was  issued  on  the  22d  day  of  De- 
cember, and  not  on  the  23d,  as  therein  described. 
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2d.  Because  the  land  mentioned  in  tlie  deed  is  not  described 
by  any  metes  or  bounds,  or  by  any  other  sufficient  description. 

3d.  Because  the  land  described  in  the  deed  does  not  corres- 
pond with  the  levy. 

4th.  Because  the  levy  shewed  no  certain  number  of  acres  or 
quantity  levied  on;  and  the  dted  purported  to  convey  a  certain 
quantity. 

5lh.  Because  the  deed  did  not  conform  with  sufficient  certain- 
ty, to  the  execution,  and  its  indorsements,  under  which  the  land 
was  sold. 

The  assignment  of  errors  covers  all  the  exceptions  raised  in 
the  circuit  court,  except  the  decision  on  the  demurrer  to  the  de- 
claration, which  is  not  attempted  to  be  reviewed  and  the  form  of 
the  declaration  is  consequently  not  examined  in  the  opinion  of 
the  court. 

The  cause  was  submitted  without  argument,  by 

W.  H.  Campbell,  for  the  plaintiff  in  error. 
W.  P.  Chilton,  for  the  defendant  in  error. 

GOLDTHWAITE,  J.— The  exceptions  taken  at  the  trial,  to 
the  admission  of  the  evidence,  were  all  properly  overruled. 

The  exceptions,  if  available  in  any  way,  could  be  so  only 
when  the  effect  of  the  evidence  was  to  be  considered.  The  legal 
competency  of  the  evidence  offered,  to  sustain  the  issue  joined, 
is  apparent,  when  we  consider  that  it  was  incumbent  on  the  plain- 
tiff, to  shew  a  judgment  and  execution  against  Driver  and  also  a 
sale  by  the  sheriff,  by  virtue  of  said  judgment  and  execution. 

Thus  the  judgment  against  G.  Driver  &  Shelly,  was  a  neces- 
sary link  in  the  chain  of  evidence  to  be  produced.  To  ascertain 
whether  this  judgment  was  connected  with  the  execution,  it  was 
competent  to  introduce  the  papers  of  the  original  suit,  and  thus 
shew,  that  the  G.  Driver  named  in  the  judgment,  was  Giles  Dri- 
ver against  whom  the  execution  issued. 

The  execution  and  sheriff's  deed,  in  like  manner  were  indis- 
pensible  links  in  the  chain  of  evidence,  and  objections  to  their 
admission  could  only  arise  for  the  oinission  of  proof  of  their  au  , 
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Ihenticity.  Their  genuineness  established,  ihey  were  beJore  the 
jury,  and  if  the  whole  evidence  did  not  make  out  a  case  for  the 
plaintiff,  the  whole  might  properly  have  been  excluded.  There 
is  no  question  that  cases  may  arise,  in  which  competent  evidence 
may  be  given  and  afterwards  excluded,  when  the  case  is  closed 
by  either  party,  for  the  reason  that  the  whole  evidence  does  not 
make  out  a  case  or  a  defence. 

In  the  case  before  us,  the  defendant  might  have  requested 
specific  instructions,  as  to  the  legal  effect  of  the  whole  or  of  any 
portion  of  the  evidence  before  the  jury,  and  thus  have  presented 
any  question  for  the  decision  of  the  circuit  court,  which  he  con- 
templated to  review  in  this.  However  perplexing  some  of  the 
questions  attempted  to  be  raised,  might  be,  if  presented  in  such 
a  manner  as  to  be  capable  of  revision,  we  have  no  difficulty  in 
arriving  at  the  conclusion  that  the  evidence  offered  and  excepted 
to,  was  properly  admitted. 

J.et  the  judgment  be  affirmed. 


BoNDURANT  et  ol.   V.  WoODS  &  AbBOTT. 

1.  Where  a  notice  to  a  sheriff  and  his  sureties,  states  that  the  former  received  the 
amount  of  an  execution,  and  alleges  that  the  same  was  demanded  of  him  by  the 
plaintiff;  but  proceeds  to  aver  a  failure  to  return  the  execution  according  to  law, 
and  informs  the  sheriff  and  his  sureties,  that  a  motion  will  be  made  against  them 
for  such  failure  to  return  the  execution  ;  the  notice  does  not  embrace  two  distinct 
grounds,  but  only  that  for  which  it  is  indicated  the  motion  will  be  made. 

2.  Where  there  is  a  demurrer  in  the  record  undisposed  of,  the  omission  to  dis- 
pose of  it,  is  not  available  on  error,  if  it  should  have  been  overruled. 

3.  If  a  motion  against  a  sheriff  and  his  sureties,  and  the  judgment  consequent  there- 
upon,  constitute  but  one  entry  simultaneously  made,  and  the  court  declares  in 
its  judgment  "  that  the  facts  alleged  in  the  notice  have  been  fully  proved  by  th« 
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plaintiff,"  the  notice  may  be  referred  to,  to  ascertain  the  default  on  which  the  mo- 
tion  is  founded. 

4.  In  a  summary  proceeding  against  the  sheriff  and  liis  sureties,  if  it  appear  from 
the  record  that  the  defendants  came  into  court,  and  the  parties  reterred  their 
case  to  the  decision  of  the  court;  it  will  be  intended,  either  that  the  defendants 
were  served  with  notice,  or  consented  to  waive  it. 

5.  It  is  not  permissible  for  a  sheriff  and  his  sureties,  in  a  summary  proceeding 
against  them,  for  the  failure  of  the  former  to  return  an  execution,  to  shew  that 
the  execution  issued  upon  an  insufficient  or  irregular  judgment. 

G.  Where  the  notice  to  a  sheriff  and  his  sureties,  is  recited  in  the  judgment  and 
found  in  the  record,  it  may  be  referred  to,  to  sustain  the  judgment. 

7.  Though  it  would  be  more  regular  in  a  judgment  against  a  sheriff  and  his  sure, 
ties,  for  a  failure  to  return  an  execution,  to  state  separately  the  amounts  of  the 
execution  and  the  interest  thereon  ;  yet  it  is  not  error  to  render  a  judgment  for 
an  entire  sum,  where  it  docs  not  exceed  the  aggregate  of  these  two  amounts. 

8.  It  is  no  ground  for  the  reversal  of  a  judgment  against  a  sheriff  and  some  of  his 
sureties,  that  a  discontinuance  had  been  entered,  as  to  the  sureties  not  served  with 
notice. 

THE  record  in  this  case  discloses  a  notice  addressed  by  the 
defendants  in  error,  through  their  attorney,  to  James  M.  Bond- 
urant,  late  sheriff  of  Marengo,  and  eight  others  as  securities  in 
his  official  bond.  The  notice  describes  an  execution  issued  from 
the  circuit  court  of  Marengo,  on  a  judgment  obtained  by  the  de- 
fendants against  John  McRae,  for  twenty-three  hundred  and 
thirty-seven  and  ninety-four  one  hundredths  dollars.  The  exe- 
cution was  issued  on  the  14th  of  April,  1838,  and  was  received 
by  Bondurant  as  sheriff,  on  the  18th  of  the  same  month,  and  re- 
quired him  to  make  the  amount  of  the  judgment,  together  with 
twelve  dollars  and  thirty-one  cents  cost,  and  make  due  return 
thereof,  &c.,  on  ihe  second  Monday  next  proceeding  the  first 
Monday  in  October,  thereafter. 

The  notice  then  avers  that  Bondurant  returned  the  execution, 
satisfied  as,  appears  by  his  indorsement  thereon,  as  follows:  "  Sat- 
isfied, 20ih  September,  1S3S,"  which  indorsement  was  sub- 
scribed by  him  officially.  It  is  further  averred  that  the  defen- 
dants in  error  did,  after  the  return  term  of  the  writ,  viz:  on 
the  25th  September,  1838,  demand  of  Bondurant,  the  sum  of 
money  specified  in  the  execution,  which  he  wholly  failed  and 
refused,  and  still  doth  neglect  and  refuse  to  {)ay. 
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The  notice  then  alledges,  that  the  writ  of  execulibn  was  placed 
in  the  hands  of  Bondurant,  as  sheriff  as  aforesaid,  at  the  time 
aforesaid,  yet  he  did  not  return  the  same  to  the  clerk's  office  of 
the  circuit  court  of  Marengo,  three  days  previous  to  the  term  of 
the  court  to  which  it  was  returnable,  bilt  wholly  neglected  and 
refused  to  return  the  same. 

The  notice  then  proceeds  as  follows:  "  You,  the  said  James 
M.  Bondurant,  and  you,  each  of  you,  securities  as  aforesaid,  will 
therefore  please  to  lake  notice,  that  the  said  plaintiffs,  by  their 
attorney  Columbus  W.  Lea,  on  the  27th  day  of  March  instant, 
will  move  for  judgment  against  you,  to  the  full  amount  of  thfe 
moneys  specified  in  the  said  execution,  in  the  circuit  court  of  the 
said  county,  novv  in  Session;  for  and  on  account  of  the  failure 
of  the  said  James  M.  Bondurant,  sheriff  as  aforesaid,  to  returri 
the  said  writ  of  execution,  within  the  time  prescribed  by  law  as 
aforesaid:  when  you  may  attend  and  defend  the  said  motion,  if 
you  think  proper." 

To  the  notice,  the  plaintiffs  in  error  demurred  generally,  and 
the  defendants  joined  therein. 

At  the  term  of  the  circuit  court  to  which  the  notice  was  re- 
turnable, that  is  to  say,  at  the  spring  term  of  1839,  we  find  the 
following  motion  and  judgment,  both  in  one  entry.  *'  In  this 
case  plaintiffs  move  for  a  judgment,  against  James  M.  Bondurant, 
former  sheriff  of  Marengo  county,  and  his  securities  in  office,  on 
the  ground  that  the  said  James  M.  Bondurant,  by  virtue  of  his 
office  as  sheriff,  received  on  the  ISlh  of  April,  1S3S,  an  execu- 
tion issued  on  a  judgment  obtained  by  plaintiffs  Woods  &  Abbot 
V.  one  John  McRae,  for  twenty  three  hundred  and  thirty- 
seven  dollars  and  ninety-lour  cents  damages,  and  twelve  dollars 
and  thirty-one  and  one-fourth  cents  costs  of  [suit:  judgment 
rendered  during  spring  term  of  Marengo  circuit  court,  1838, 
which  execution  said  sheriff  failed  to  return  into  the  office  of  Ma- 
tengo  circuit  court  as  required  b}'  law.  At  this  day  came  the 
parties  by  their  atlornies,  and  the  plaintiffs  discontinue  as  to 
Jesse  H.  Bondurant,  Charles  P.  Lee,  and  William  Burks,  and 
by  consent  of  parties  the  matters  and  things,  and  the  proof  of  tho 
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parties  are  submitted  to  be  determined  by  the  court:  and  the 
same  being  fully  heard  by  the  court,  it  seems  that  the  said 
sheriflTand  his  securities  have  had  due  notice  of  this  motion,  and 
that  the  plaintiffs  have  fully  proved  the  facts  in  the  notice  al- 
ledged,  and  that  the  said  sheriff  and  the  other  defendants  who 
were  proved  to  be  his  securities  in  office,  are  liable  to  pay  the 
plaintiffs  the  amount  of  the  execution  in  said  notice  specified  for 
the  default  of  the  said  sheriff.  It  is  therefore  considered  by  the 
court,  that  the  plaintiffs  recover  of  the  said  defendants,  the  sum 
of  two  thousand  four  hundred  and  thirty-seven  dollars  and  forty 
five  cents,  the  sum  of  money  above  demanded,  and  also  their 
costs."  That  the  proceedings  of  the  circuit  court  may  be  re- 
examined, the  defendants  below  have  sued  a  writ  of  error  lo 
this  court. 

Manning  for  the  plaintiff. 
Ervvin,  contra. 

COLLIER,  C.  J.— The  plaintiffs  insist  that  the  judgment  of 
the  circuit  court,  is  erroneous  and  assign  the  following  causes; 

1st.  Because  it  failed  to  dispose  of  the  demurrer  to  the  notice 
and  to  sustain  the  same. 

2d.  The  judgment  is  rendered  upon  the  allegations  contained 
in  the  notice,  without  specifying  the  particular  default  for  which 
the  plaintiffs  in  error  were  charged,  though  the  notice  contained 
two  distinct  grounds. 

3d.  Neither  the  notice  nor  the  facts  and  proofs  disclosed  by 
the  record,  nor  both,  authorized  the  judgment  of  the  circuit  court; 
it  not  appearing,  either  that  the  defendants  (below)  had  the  three 
days'  notice  prescribed  by  law,  or  that  it  was  proved  that  there 
was  any  judgment  authorizing  the  issuance  of  the  execution 
which  it  is  alledged  the  sheriff  Bondurant  did  not  return. 

4th.  The  amount  of  the  judgment  of  the  circuit  court  is  greater 
than  the  sum  claimed  in  the  notice. 

5th.  The  discontinuance  by  the  defendants  in  error,  as  to  three 
of  the  parties  against  whom  the  notice  proceeds  was  fatal  to  the 
entire  proceeding. 
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1.  It  may  well  be  questioned  whether  by  the  agreement  of  the 
parties  to  submit  ♦*  the  matters  and  things  and  the  proof"  to  the 
determination  of  the  court,  the  demurrer  of  the  plaintiffs  m 
error,  was  not  waived.  But  conceding  that  the  question  of  law 
it  proposed  to  raise  was  one  of  *<  the  matters"  submitted  to  the 
court,  yet  this  assignment  is  not  well  taken.  Without  pre- 
tending to  admit  that  in  a  motion  against  the  sheriff  and  his 
sureties,  under  our  statutes,  for  a  default  of  duty,  it  would  be 
irregular  to  embrace  in  the  notice  two  distinct  causes,  we  are 
satisfied  that  the  notice  contemplates  proceeding  for  a  single  de- 
fault only.  True,  it  charges  the  sheriff  w^ith  having  received 
the  amount  of  the  execution  and  alledges  that  the  same  was  de- 
manded of  him  by  the  defendants  in  error;  but  it  then  proceeds 
to  aver  a  failure  to  return  the  execution  according  to  law,  and 
informs  the  plaintiffs  in  error,  that  a  motion  will  be  made  against 
them,  for  such  failure  of  Bondurant  as  sheriff.  Not  the  remotest 
intimation  is  given  that  a  judgment  will  be  asked  for,  on  the 
ground  of  the  failure  to  pay  over  money,  and  the  notice  would 
not  authorize  a  motion  to  that  effect.  The  allegations  then  in 
regard  to  the  receipt  of  money,  and  the  refusal  to  pay  it  on  de- 
mand, may  be  considered  as  superfluous,  and  cannot  prejudice, 
or  in  any  degree  affect  the  notice,  the  character  of  which  must 
be  ascertained  by  a  reference  to  the  motion,  which  it  indicates 
will  be  made.  It  is  then  entirely  immaterial  whether  the  de- 
murrer was  disposed  of  or  not,  since,  as  it  should  not  have  been 
sustained,  the  omission  is  an  error  that  could  not  operate  an  in- 
jury to  the  plaintiffs,  and  consequently  they  cannot  avail  them- 
selves of  it. 

2.  The  second  cause  assigned  for  error,  so  far  as  it  asserts  that 
the  notice  contains  two  distinct  grounds  of  proceeding,  we  have 
seen,  is  not  sustained  by  the  record.  The  motion  and  the  judg- 
ment appear,  most  clearly  from  the  record,  to  constitute  but  one 
entry,  simultaneously  made.  This  entry  indicates  with  precision 
the  character  of  the  motion,  and  the  court  explicitly  declare, 
that  the  facts  alledged  in  the  notice  have  been  fully  proved 
by  the  defendants  in  error.     Here,  then^  we  see  that  <'  the  par- 
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licular  default,  for  which  the  defendants  in  error  were  charged," 
is  clearly  set  forth  in  the  judgment. 

3.  The  notice  we  have  seen,  is  obnoxious  to  criticism,  as  being 
too  verbose,  yet  the  excess  of  words  isentireiy  harmless,  and 
does  not  affect  its  legal  sufficiency. 

The  facts  staled  in  the  record  to  have  been  proved  in  the  cir- 
cuit court,  are  not  it  is  true,  set  forth  with  technical  precision; 
yet  it  is  conceived  that  they  are  sufficient  to  have  authorized  its 
judgment.  There  was  no  necessity  for  showing  that  the  plain- 
tiffV  in  error,  had  notice  of  the  motion  intended  to  be  submitted 
against  them,  by  coming  into  court  and  referring  the  case  to  its 
decision,  they  either  admitted  that  they  were  duly  served  with 
notice,  or  else  consented  to  waive  it.  Though  in  summary 
proceedings  of  this  character,  great  strictness  is  required;  yet  it 
has  been  held,  that  where  an  issue  is  tried  by  a  jury,  the  verdict 
will  ascertain  the  defendants  liability,  as  in  other  cases  where 
suits  are  prosecuted  in  the  ordinary  mode,  and  that  *'  it  is  unne- 
cessary to  encumber  the  record  either  wjth  the  proof  or  fact  of 
notice,  or  of  those  facts  which  constitute  the  liability  for  the 
debt."  Curry  v.  The  Bank  of  Mobile,  (S  Porter's  Rep.  372.) 
The  reason  of  this  decision,  so  far  as  respects  the  notice,  is,  that 
by  submitting  to  plead  to  issue,  the  defendant  admits  himself 
regularly  in  court;  so  in  the  present  case,  by  consenting  to  a 
trial  and  agreeing  that  the  judge  should  become  the  arbiter  both 
'  of  the  law  and  the  facts,  the  plaintiffs  in  error  must  be  under- 
stood to  have  made  a  like  concession. 

It  was  not,  a  proper  subject  of  inquiry  upon  the  trial  of  the 
motion,  whether  the  execution  issued  upon  a  regular  judgment, 
^'  If  the  exerution  issued  from  competent  authority,  and  was 
duly  authenticated,  it  was  not  for  the  sheriff' in  defence  of  the 
rule,  to  say  that  the  execution  was  irregular,  or  to  know  whether 
it  was  founded  on  a  proper  judgment  or  not.  Its  mandate  was 
imperative,  and  he  was  bound  to  obey  it.  In  no  conceivable 
case,  should  an  execution  be  quashed  on  the  motion  of  the  sheriff", 
to  whom  it  had  been  delivered  to  be  executed.  Anderson  v. 
Cunningharn,  (Minor's  Rep.  48.)     In  the  Tombeckbee  Bank  v, 
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Godbold,  3  Stew't.  Rep.  240,)  which  was  an  action  for  a  false 
retu7'n  against  the  defendant,  as  the  sheriff  of  Monroe,  prosecuted 
according  to  the  course  of  the  common  law.  it  was  held  that  as 
the  recovery  must  be  graduated  by  the  extent  of  the  injury  sus- 
tained, it  was  important  to  show  that  the  execution  was  issued 
upon  a  judgment.  That  case  is  entirely  unlike  the  present;  here 
the  proceeding  is  for  the  enforcement  of  a  liability  imposed  by 
statute — the  amount  and  the  condition  on  which  the  recovery  is 
to  be  had.  is  certain  and  fixed,  depending  upon  the  fact  whether 
an  execution  bearing  upon  its  hcQ  \.\\^  indicia  of  regularity,  iwas 
received  and  returned  according  to  law. 

It  has  been  repeatedly  determined  that  in  a  proceeding  of  this 
character  the  measure  of  the  recovery  must  be  the  amount  of  the 
execution  with  interest.  McWhorler  et  al.  v.  Marrs,  (I  Stew. 
Rep.  63,)  and  that  the  plaintiff  is  entitled  to  interest  though  it 
is  not  specifically  demanded  by  the  notice. 

In  Curry  v.  The  Bank  of  Mobile,  (8  Porter  Rep.  372)  which 
was  a  motion  by  the  defendant  in  error,  against  the  plaintiff  as 
the  indorser  of  a  promissory  note — in  the  transcript  ol  the  record, 
there  was  a  notice  and  certificate  of  the  president  of  (he  bank 
copied  at  length — the  judgment  recited  them  thus:  "produced 
the  notice  with  the  certificate  of  the  president  of  the  bank  in- 
dorsed thereon."  The  court  held  that  the  recital  of  the  notice 
and  certificate  made  them  a  part  of  the  record.  In  the  case  be- 
fore us,  the  notice  is  referred  to  in  terms  even  more  explicit  than 
in  the  case  cited,  and  consequently  may  be  looked  to,  if  neces- 
sary, to  sustain  the  judgment. 

4.  It  would  have  been  more  formal  to  have  expressed  in  the 
judgment,  the  amounts  of  the  execution  and  interest  separately, 
instead  of  stating  their  aggregate  amount.  But  upon  calculating 
interest  from  the  date  of  the  execution,  we  find  that  the  judg- 
ment does  not  exceed  the  sum,  which  the  defendants  in  error 
were  entitled  to  recover,  and  the  informality  of  the  judgment,  as 
it  does  not  prejudice  the  plaintiffs,  furnishes  no  ground  for  a  re- 
versal. 

5,  The  entry  of  a  discontinuance  as  to  some  of  the  persons 
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who  are  styled  in  the  notice,  the  securities  of  the  sheriff,  could 
not  affect  the  proceeding  against  the  others.  It  does  not  appear 
that  thej"^  had  been  served  with  notice,  or  that  they  had  agreed 
to  waive  it — in  the  judgment  entry  the  defendants  in  error  dis- 
continue, as  to  three  who  are  said  to  be  securities,  and  then  with 
the  consent  of  the  sheriff  and  the  other  sureties,  submit  the  case 
upon  "  the  proof "  to  the  decision  of  the  court.  The  parties 
then  as  to  whom  the  discontinuance  was  eniered,  do  not  appear 
from  the  record,  ever  to  have  been  in  court — and  even  if  the 
discontinuance  furnished  a  legal  advantage  to  the  plaintiffs,  it 
may  well  be  questioned,  whether  by  consenting  to  a  trial,  they 
have  not  waived  it. 

In  Lyon  v.  The  State  Bank,  (-1  Stew't.  Rep.  442)  the  court 
say  that  *'  a  proceeding  by  motion  or  notice  is  essentially  differ- 
ent in  this  respect,  from  a  common  law  suit.  In  this  form,  the 
notice  is  no  part  of  the  record,  but  evidence  only.  If  not  served 
or  not  proceeded  on,  it  is  a  nullity.  An  alias  could  not  issue  on 
it,  nor  would  a  discontinuance  be  necessary  to  authorize  a  pro- 
ceeding de  novo.  The  motion  recognized  only  the  person  noti- 
fied as  a  party  defendant.  No  express  discontinuance  was  ne- 
cessary. Here  is  an  authority  to  show  that  the  discontinuance 
was  unnecessary,  and  consequently  could  not  prejudice  the  judg- 
ment of  the  circuit  court. 

This  view  is  decisive  of  the  questions  raised,  and  our  conclu- 
sion is,  that  the  judgment  must  be  affirmed. 
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Nance  v.  Hemphill. 

1.  The  constilution  of  this  State  does  not  prohibit  jjrioa/e  hanking,  whether  it  19 
against  tlie  policy  of  this  State  to  permit  individuals  to  engage  in  the  business  of 
private  banking,  is  a  question  which  addresses  itself  to  the  Legislative  Depart- 
ment of  the  Government,  and  which  the  courts  cannot  determine. 

2.  The  right  of  individuals  to  engage  in  the  business  of  pricate  banking  is  a  com- 
mon law,  right,  and  may  be  exercised  until  forbidden  by  the  Legislature. 

Error  to  the  Circuit  Court  of  Bibb  County. 

THIS  was  an  action  of  assumpsit  in  the  court  below  brought 
by  the  plaintiff  in  error,  as  endorsee  against  the  defendant  in  er- 
ror, as  the  drawer  of  a  bill  of  exchange.  The  declaration  is  in 
the  usual  fornrr,  to  which  the  defendant  below  pleaded. 

1.  J\on  assumpsit. 

2.  Failure  of  consideration  both,  in  short,  by  consent,  and 

3.  A  plea  in  the  following  words:— "and  the  said  defendant 
for  further  plea  in  his  behalf  saith,  acted  non,  &c.  because  he 
says  that  on  the  —  day  of  —  certain  persons  unauthorized  by  law 
and  contrary  to  the  constitution  and  laws  of  the  State,  did  sub- 
scribe to  and  become  members  of  an  association,  institution  or 
company,  known  and  styled  the  *  Real  Estate  Banking  Com- 
pany of  South  Alabama,'  at  Selma,  in  the  county  of  Dallas  in 
said  State,  and  did  then  and  there,  become  proprietors  of  a  bank 
or  fund  for  the  purpose  of  issuing  notes,  receiving  deposites, 
making  discounts,  purchasing  bills  of  exchange,  and  transacting 
all  other  business,  which  the  legally  incorporated  banks  of  said 
State  may  and  do  transact,  by  virtue  of  their  respective  charters 
and  acts  of  incorporation,  and  that  in  pursuance  of  such  unautho- 
rized, illegal,  and  unconstitutional  purpose  and  intent,  the  said 
persons  afterward,  to  wit:  on  the  day  aforesaid,  at  Selma,  to  wit; 
at  the  county  of  Dallas^  did  establish  an  office  or  banking  house, 
and  issued  notes,  received  deposites,  purchased  bills  of  exchange, 
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and  made  discounts;  and  that  the  bill  of  exchange  in  the  decla- 
ration, set  forth,  was  made  on  the  day  it  bears  date,  to  wit:  on 
&c.,  at  &c.,  to  be  offered  for  sale  or  discount,  to  the  said  banking 
company,  and  with  the  intent  and  for  the  purpose  of  obtaining  a 
loan  of  the  notes  issued  by  the  banking  company  upon  the  same, 
and  that  afterwards,  to  wit:  on  the  —  day  of  — ,  at  the  county 
aforesaid,  the  said  bill  was  presented  to  the  said  banking  associa- 
tion at  their  banking  house  at  Selma,  for  sale  or  discount,  and 
the  said  banking  company  then  and  there  purchased  or  discounted 
the  said  bill,  paying  out  the  notes  issued  by  the  said  unlawful 
banking  company,  upon  the  said  purchase  or  discount,  and  that 
said  bill  of  exchange  is  now  the  property  of  said  unlawful  bank- 
ing company,  and  that  said  Robert  R.  Nance,  the  plainliflf,  is 
but  the  agent  of  said  unlawful  banking  company,  as  the  cashier 
of  said  company,  that  he,  the  said  Nance,  has  no  other  or  fur  ther 
interest  in  said  bill  than  as  agent  and  cashier  of  said  unlawful 
banking  company.  And  further,  that  the  said  several  endorsers 
on  said  bill,  endoried  the  same,  for  the  purpose  and  with  the  in- 
tent to  have  the  same  sold  or  discounted  by  said  unlawful  bank- 
ing company,  by  means  of  all  which,  and  by  force  of  the  con- 
stitution and  laws  of  the  State,  the  said  bill  of  exchange  and  the 
said  endorsements  ihereon,  so  made  by  the  defendant  and  so  en- 
dorsed as  in  said  declaration  mentioned,  were  and  are  void  and 
of  no  force  or  effect  in  law,  and  this  the  said  defendant  is  ready 
to  verify,  therefore,  he  prays  judgment,"  &c. 

Upon  the  first  and  second  pleas  the  plaintiff  took  issue  in  fact, 
and  demurred  to  the  third  plea,  which  being  overruled  by  the 
court;  he  filed  to  the  third  plea  the  following  replication. 

And  the  plaintiff  as  to  the  third  plea  of  the  said  defendant  by 
bim  above  pleaded  says  precludi  non  because  he  says  he  is  not 
the  agent  of  certain  persons,  members  of  an  illegal,  unconstitu- 
tional bank,  carrying  on  the  business  of  banking  against  the  laws 
and  constitution  of  the  State  of  Alabama;  and  that  the  said  bill 
of  exchange  is  not  now,  nor  was  at  the  time  of  the  commence- 
ment of  this  suit,  nor  before  nor  afier,  the  property  of  such  un- 
lawful banking  company,  as  the  said  defendant  in  his  said  pleat 
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his  said  plea  hath  alleged,  but  the  said  bill  of  exchange  is  and 
was  his  at  the  time  of  the  commencement  of  this  suit,  as  he  has 
alleged  in  his  declaration,  wherefore  he  prays  judgment,  &c. 

The  defendant  having  taken  issue  on  this  replication,  a  verdict 
was  found  for  him,  and  judgment  rendered  accordingly. 

A  bill  of  exceptions  was  taken  during  the  trial  of  the  cause 
from  which  it  appears  that  upon  the  trial,  the  defendant  attempt- 
ed to  shew  by  parol  testimony,  the  existence  of  a  company  or 
association  known  and  styled  the  "South  Alabama  Real  Estate 
Banking  Company,"  at  Selma;  that  it  was  disclosed  that  there 
was  written  evidence  of  the  association,  thereupon  the  plaintiff 
moved  the  court  to  exclude  such  parol  testimony  as  secondary 
evidence,  which  the  court  refused. 

In  the  argument  of  said  cause  the  court  ruled  that  having 
overruled  the  plaintiff's  demurrer,  the  argument  on  the  law  was 
thereby  concluded,  and  that  the  plaintiff  must  confine  his  argu- 
ment to  the  facts  of  tlie  case.  The  plaintiff,  by  his  counsel, 
moved  the  court  to  instruct  the  jury — 

1.  That  before  the  passage  of  the  act  of  1838,  individuals  had 
a  right  at  common  law,  to  do  a  banking  business,  not  contravened 
by  any  act  of  the  Legislature  of  the  State  or  of  tiie  constitution. 

2.  That  a  contract  made  with  individuals  thus  associated,  is 
not  ipso  facto  void. 

3.  That  a  contract  made  with  a  company  of  individuals  asso- 
ciated for  banking  purposes,  which  wants  only  a  legislative  crea- 
tion and  not  forbidden  by  law,  is  not  ipso  facto  void. 

4.  That  such  individuals  so  associated  and  banking,  may  sue  and 
recover  their  notes:  which  instruction  the  court  refused  to  give; 
10  which  the  plaintiff  excepted — and  now  assigns  for  error,  the 
matters  of  law  arising  out  of  the  overruling  the  demurrer  to  the 
third  plea,  and  the  refus,al  to  charge  as  shown  by  bill  of  exceptions. 

Peck  and  Edwards,  for  the*  plaintiff  in  error. 
Phelan,  contra. 

ORMOND,  J.— The  questions  of  law  presented  on  this  record 
and  argued  by  counsel,  are — 
70 
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1.  Is  private  banking,  in  the  common  acceptation  of  that 
term,  prohibited  by  the  constitution  of  this  State. 

2.  Is  it  a  common  law  right. 

It  is  most  obvious  that  the  design  of  the  written  constitutions  of 
government  in  the  States  of  this  Union,  was  to  limit  and  define 
the  quantum  of,  power  which  the  people,  in  their  sovereign  capa- 
city, consented  to  part  with,  for  the  purposes  of  civil  government. 
It  is  not  the  object  of  these  insfrumenta  to  act  on  individuals,  un- 
less they  become  invested  with  the  powers  delegated  by  the  con- 
stitution. The  manifest  design,  was  to  secure  to  the  people,  all 
their  rights  not  necessarily  parted  with,  to  accomplish  the  object 
in  view — the  establishment  of  civil  government.  It  would, 
therefore,  be  very  strange,  if  a  provision  should  be  found  incor- 
porated in  any  of  them,  having  for  its  object  the  restraint  of  the 
citizen  as  such,  and  not  invested  with  power  under  the  constitu- 
tion. 

But  when  we  come  to  the  examination  of  that  portion  of  the 
constitution  of  this  State,  relied  on  to  support  ihe  proposition, 
that  private  banking  is  forbidden  to  the  citizen,  it  is  most  mani- 
fest, that  such  was  not  the  intention  of  the  framers  of  the  consii- 
tution.     It  reads  thus: 

"  Establishment  of  Banks. — One  State  Bank  may  be  estab- 
lished, with  such  number  of  branches  as  the  General  Assembly 
may,  from  time  to  time,  deem  expedient:  Provided,  That  no 
branch  bank  shall  be  established,  nor  bank  charter  renewed,  un- 
der the  authority  of  this  State,  without  the  concurrence  of  two 
thirds  of  both  branches  of  the  General  Assembly ;  And  provid- 
ed^ also,  That  not  more  than  one  bank  nor  branch  bank  shall 
be  established,  nor  bank  charter  renewed,  at  any  one  session  of 
the  General  Assembly,  nor  shall  any  bank  or  branch  bank  be 
established^  or  bank  charier  renewed  but  in  conformity  with  the 
following  rules. 

**  1.  At  least  two  fifths  of  the  capital  stock  shall  be  reserved 
for  the  State. 

"  2.  A  proportion  of  power  in  the  direction  of  the  bank  shall 
be  reserved  lo  the  State,  equal  at  least  to  its  proportion  of  the 
stock  therein. 
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**  3.  The  State,  and  the  individual  stockholders,  shall  be  liable* 
respectively,  for  the  debts  of  the  bank,  in  proportion  to  their 
stock  holden  therein. 

"  4.  The  remedy  for  collecting  debts  shall  be  reciprocal,  for 
and  against  the  bank. 

*'5.  No  bank  shall  commence  operations  until  half  of  the 
capital  stock  subscribed  for,  shall  be  actually  paid  in  gold  and 
silver,  which  amount  shall,  in  no  case,  be  less  than  one  hundred 
thousand  dollars. 

"  6.  In  case  any  bank  or  branch  bank  shall  neglect  or  refuse 
to  pay,  on  demand,  any  bill,  note,  or  obligation,  issued  by  the  cor- 
poration according  to  the  promise  therein  expressed,  the  holder 
of  any  such  note,  bill,  or  obligation,  shall  be  entitled  to  receive 
and  recover  interest  thereon  until  the  same  shall  be  paid,  or  specie 
payments  are  resumed,  by  said  bank,  at  the  rate  of  twelve  per 
cent,  per  annum,  from  the  date  of  such  demand,  unless  the  Gen- 
eral Assembly  shall  sanction  such  suspension  of  specie  payments; 
and  the  General  Assembly  shall  have  power,  after  such  neglect 
or  refusal,  to  adopt  such  measures  as  they  may  deem  proper,  to 
protect  and  secure  the  rights  of  all  concerned,  and  to  declare 
the  charter  of  such  bank  forfeited. 

"  7.  Afier  the  establishment  of  a  general  State  bank,  the  banks 
of  this  State  now  existing  may  be  admitted  as  branches  there- 
of, upon  such  terms  as  the  Legislature  and  the  said  banks  may 
agree,  subject,  nevertheless,  to  the  preceding  rules." 

If,  as  maintained  by  the  counsel  for  the  defendant  in  error,  the 
design  of  the  provisions  just  cited,  was  to  restrain  private  bank- 
ing, as  well  as  to  prohibit  the  Legislature  from  granting  bank 
charters,  except  on  the  conditions  expressed,  no  language  can 
well  be  conceived  more  inappropriate  to  accomplish  the  object. 
Not  only  is  the  provision  by  its  very  terms,  confined  to  the  ac- 
tion of  the  Legislature  in  the  creation  of  corporations,  for  the 
purposes  of  banking,  but  in  all  its  details  it  supposes  the  existence, 
in  future,  of  such  corporations,  and  limits  and  defines  their  rights, 
powers,  and  responsibilities  as  such,  and  by  the  employ'ment  of 
language  which  is  without  meaning,  unless  il  be  so  understood. 
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There  was  great  reason  in  this,  for  an  act  of  incorporation  un- 
wisely or  improvidently  granted,  would  be  beyond  the  reach  of 
future  legislation,  whilst  private  banking,  if  it  becorpe  an  evil 
could  at  all  times  be  arrested  by  an   ordinary  act  of  legislation. 

There  being  no  constitutional  prohibition  of  private  banking, 
I  proceed  to  the  enquiry  whether  it  is  a  common  law  right. 

The  term  "  banking"  does  not  necessarily  include  the  circu- 
lation of  notes,  or  securities  as  a  currency  or  medium  of  ex- 
change, but  it  is  in  that  sense,  we  must  consider  it:  as  it  is  be- 
cause, the  Selma  company  issued  their  notes,  and  circulated  them 
as  the  incorporated  banks  of  the  State,  were  by  law  authorized 
to  do,  that  this  transaclion  is  considered  illegal. 

It  may  be  assumed  as  certain,  that  by  the  common  law, 
what  it  is  lawful  for  a  single  individual  lo  do,  may  be  done  by 
several  persons  associated  together.  Would  then  an  individual 
have  the  right  at  common  law,  to  make  his  notes  payable  to  bear- 
er and  use  them  in  the  discount  of  the  notes  of  other  persons, 
or  in  the  purchase  of  bills  of  exchange?  It  will  not  be  contend- 
ed that  thus  far  the  transaction  would  be  illegal,  but  it  is  insisted 
that  as  it  is  the  design  of  the<  banker,  that  his  notes  shall  enter 
into  the  circulation  and  pass  from  hand  to  hand  as  money,  this 
illegal  design  will  vitiate  the  contract. 

It  is  certainly  one  of  the  highest  duties  of  the  sovereign  pow- 
er, to  control  and  regulate  the  currency  of  the  country,  and  if 
the  notes  of  private  bankers  should  so  far  enter  into  the  circula- 
tion, as  to  become  prejudicial  to  the  community,  it  would  doubt- 
less, be  the  duty  of  the  Legislature^,  either  to  suppress  private 
banking  altogether,  or  to  require  adequate  pledges  for  the  redemp- 
tion of  <h€  notes;  but  until  this  is  done,  it  is  not  easy  to  per- 
ceive how  such  a  transaction  can  be  considered  illegal. 

Private  banking  has  always  been  tolerated  in  that  country 
where  the  common  law  had  its  origin.  In  their  commencement, 
these  banks  "received  money  on  deposit,  managed  the  money 
affairs  of  States  and  individuals,  lent  money  to  such  as  could  give 
the  necessary  security,  and  bought  and  sold  bills  of  exchange, 
^nd  bullion  coin."     By  degrees^  as  they  obtained  the  confidence 
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of  the  country,  they  issued  tlieir  own  notes,  which  entering  into 
the  circulation  as  money,  passed  according  to  the  credit  of  the 
banker.  There  is  at  this  day,  a  multitude  of  these  banks  in  that 
country,  and  the  only  restraint,  so  far,  I  am  informed,  vvhich 
Parliament  has  imposed  on  them,  is.  that  no  more  than^six  per- 
sons shall  constitute  a  firm  for  a  bank  of  circulation.  This  mea- 
sure has  been  attributed  to  the  hostility  of  the  Bank  of  England 
to  these  institutions. 

In  the  case  of  the  Bank  of  Augusta  v.  .Joseph  B.  Earle  in  the 
Supreme  Court  of  the  United  States,  the  Chief  Justice  in  de- 
livering the  opinion  of  the  court,  says:  "  The  institutions  of 
Alabama  like  those  of  the  other  States,  are  founded  on  the  great 
principles  of  the  common  law,  and  it  is  very  clear  that  at  com- 
mon law  the  right  of  banking  in  all  its  ramifications,  belonged 
to  individual  citizens,  and  might  be  exercised  by  them,  at  their 
pleasure."  [See  also  New  York  Firemen's  Insurance  Company, 
2  Covven  Rep.  710,] 

In  the  case  of  Bristol  v.  Barker,  14  Johnson's  Rep,  207,  it 
was  held  that  an  act  of  the  Legislature  forbidding  the  association 
of  persons  together,  for  the  purpose  of  issuing  notes,  &c.  or 
transacting  the  usual  business  of  incorporated  banks,  did  not  ap- 
ply to  an  individual  carrying  on  the  business  of  banking.  [See 
also  the  case  of  the  Utica  Insurance  Company,  15  Johns.  Rep. 
3S1;  and  the  case  of  the  Manhattan  Company,  9  Wendell  351.] 

There  cannot,  therefore,  be  any  doubt  that  private  banking  is 
a  common  law  right. 

It  is,  however,  said  in  argument,  that  if  private  banking  i.s 
not  expressl)'  prohibited  by  the  constitution  of  this  State,  yet 
as  the  State  has  reserved  to  itself  the  privilege  of  banking,  eith- 
er alone,  or  in  coHnection  with  individual  citizens,  it  is,  therefore, 
against  the  policy  of  the  State  to  permit  theexercise  of  this  right 
in  any  other  mote. 

It  may  be  true,  that  as  the  State  has  engaged  in  the  business 
of  banking,  it  is  good  policy  to  exclude  from  competition,  pri- 
vate  bankers,  but  this  the  Legislature  can  alone  declare.  A  great 
many  considerations  must  enter  in  to  the  solution  of  that  ques- 
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tion,  which  the  legislative  department,  is  alone  competent  to 
determine. 

This  will  be  evident  when  we  consider,  that  what  would  be 
for  the  interest  of  the  Slate  in  such  a  case,  or  in  other  words, 
what  course  sound  policy  would  dictate,  must  always  be  a  ques- 
tion of  expediency,  depending  on  the  extent  to  which  the  State 
might  think  it  proper,  to  engage  in  the  business  of  banking,  and 
a  variety  of  other  facts,  varying  at  different  times  and  fluctuating 
and  uncertain  in  their  character.  It  is  too  obvious,  therefore. 
to  require  further  iiluslralion  or  argument,  that  the  judicial  tribu- 
nals, whose  province  it  is  to  pronounce  on  fixed  and  settled  rules 
of  action,  have  no  power  to  determine  such  questions. 

Issue  having  been  taken  on  the  plea  after  the  demurrer  was 
overruled,  the  same  questions  of  law  which  have  been  here  dis- 
cussed, together  with  some  others,  were  again  presented  on,  mo- 
tion to  charge  the  jury.  The  views  here  taken  of  the  law  ari- 
sing on  the  demurrer  to  the  plea,  apply  also  to  the  charges  of  the 
court,  and  as  the  question  on  the  demurrer  to  the  plea  covers 
the  whole  ground,  it  is  not  necessary  to  express  any  opinion  on 
other  questions  of  law  nrade  in  the  case. 

As,  therefore,  there  was  no  statute  of  this  State,  prohibiting 
private  banking,  in  force  at  the  time  of  the  purchase  of  the  bill 
in  question,  by  the  *' Real  Estate  Banking  Company  of  South 
Alabama,"  the  judgment  of  the  court  should  have  been  for  the 
plaintiff'  in  error,  on  the  demurrer  to  the  plea;  and  for  that  error, 
the  judgment  must  be  reversed  and  the  cause  remanded. 
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Hill  v.  The  State  op  Alabama. 

1.  The  constitution  imposes  on  the  executive,  the  duty  of  filling  any  vacancy  whiclj 
may  occur  in  the  office  of  sheriff,  subsequent  to  an  election  by  the  people;  from 
this  duty  results  the  necessity  and  authority  to  inquire  if  a  vacancy  exists:  But 
a  commission  issued  in  a  supposed  case  of  vacancy  gives  only  a  prima  facie  right 
to  exercise  the  office,  which  ceases  when  it  is  judicially  ascertained  that  the  office 
was  not  vacant. 

2.  The  executive  is  the  department  of  the  government,  through  which  its  officers 
are  made  known  to  each  other,  and  to  the  people,  in  the  absence  of  a  judicial  in- 
vestigation. But  the  giving  of  a  commission  to  one  who  has  no  right  to  an  office, 
will  not  destroy  the  title  of  him  who  has  the  legal  claim  :  its  only  effect  is,  to  oust 
him  of  his  franchise  in  the  office  until  his  title  to  it,  shall  be  judicially  determined. 

3.  The  act  of  1824,  fAikin's  Dig.  100)  which  directs  the  judge  of  the  county  court 
to  certify  when  a  clerk,  sheriff,  or  other  county  officer,  has  been  absent  from  the 
county  of  his  residence,  for  the  term  of  four  months,  does  not  confer  judicial  pow- 
ers on  the  judge  ;  nor  does  it  authorize  him  to  declare  the  office  of  the  absentee 
vacant.  It  only  provides  a  convenient  mode  by  which  the  executive  or  other  ap- 
pointing power,  shall  be  informed  of  a  fact,  which,  if  true,  causes  the  particular 
office  to  become  vacant. 

4.  An  order,  made  by  the  judge  of  the  county  court,  declaring  the  office  of  sheriff 
vacant,  for  the  reason  that  the  slieriff  has  been  absent  from  the  county  of  his  resi- 
dence for  four  months,  is  wholly  unauthorized,  extrajudicial,  and  entitled  to  no 
consideration  whatever,  as  a  judgment  or  inquisition  of  office.  It  is  entirely  void, 
and  therefore,  is  not  the  subject  of  revision,  either  by  certiorari,  or  by  writ  of 
error. 

Writ  of  error  to  the  Circuit  Court  of  Wilcox  County. 

THIS  cause  had  its  origin  in  the  following  order,  made  by  the 
judge  of  the  county  court  of  Wilcox  count}*: 

*'  Order,  by  the  judge  of  the  county  court,  in  vacation,  April 
11th,  1840. 

"Complaint  having  been  made  to  the  judge  of  the  county 
court,  that  Jonathan  M.  Hill,  sheriffof  Wilcox  county,  has  been 
absent  for  the  space  of  four  months  and  upwards;  and  the  court 
having  had  the  said  Jonathan  iM.  Hill  called  to  come  into  court, 
and  he  failed  to  appear  when  called.     The  court  then  proceeded 
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to  take  testimony  to  the  fact  of  his  absence,  and  the  testimony  of 
several  respectable  witnesses  having  gone  to  show  the  fact  of  his 
having  vacated  his  office,  by  operation  of  the  statute  in  such  case 
made  and  provided,  by  reason  of  his  absence:  it  is  therefore, 
considered  by  the  court,  that  the  said  Jonathan  M.  Hill,  sheriff 
of  Wilcox  county,  lias  forfeited  his  office,  and  that  the  same  be, 
and  the  same  is,  hereby  declared  to  be  vacated.'* 

Hill,  on  the  13lh  April,  1S40,  sued  out  a  writ  of  error,  returna- 
ble to  the  circuit  court  of  Wilcox  county,  and  thereon  assigned 
as  error,  the  judgment  of  the  judge  of  the  county  court  above  re- 
cited. The  circuit  court  dismissed  the  writ  of  error;  Hill  pray- 
ed an  appeal  to  this  court,  which  was  allowed,  and  a  bond  given 
to  secure  costs,  &c. 

Proctor,  with  whom  was  Peck,  for  the  plaintifi  in  error, 
argued, 

1st,  That  this  was  a  proceeding  to  deprive  Hill  of  his  office, 
and  therefore,  the  case  was  of  such  a  description  as  to  warrant  the 
the  writ  of  error. 

2d.  If  the  judgment  could  be  inquired  into,  it  was  manifestly 
erroneous,  and  not  warranted  by  law.  (Commonwealth  v.  Judges 
of  the  Common  Pleas,  3  Binney  276:  3  Black.  Comm.  396: 
Aikin'sDig.  266  §6:  Clison  v.  Sholwell,  12  John.  627:  Calla- 
han V.  The  Stale,  2  Stewart  and  Porter  381:  2  Bac.  ab.  456: 
Rex  V.  Sampson,  1  Strange  45:  4  Black.  Comm.  283:  6  Jacob. 
Law  Diet.  122:  Queen  v.  Layton,  2  Salk.  451:  3  Bac.  ab.  260: 
Const,  of  Ala.  Art.  1,  §  10,  28,  29:  3  Jacob.  Law  Diet.  451: 
Pope  et  ah  v.  Stout,  1  Stewt.  377:  Aik.  Dig.  100:  Bennet  v. 
Ward,  3  Caines  259:  Peck  v.  Holcomb,  3  Porter  333:  6  Bac. 
ab.  390,  383,  384:  Livingston  v.  Steam  Boat  Tallapoosa,  9  Por- 
ter 111,  Const,  of  Ala.  Art.  5,  §  2. 

The  Attorney  General,  with  whom  was  LapsItEY,  contra. 

GOLDTHWAITE,  J.— This  cause  has  been  argued,  as 
one  of  much  importance;  and  it  would  certainly  be  such,  if  the 
principles  were  involved  which  have  been  so  ably  di^eussed. 
But  we  think  they  do  not  arise,  and  a  brief  examination  will  suf- 
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fice  to  present  the   views  of  the   court,  as   to  those   which  are 
supposed  to  govern  the  case  as  shown  on  the  record. 

1.  The  constitution  imposes  on  the  the  executive,  the  duly  of 
filling  any  vacancy,  which  may  occur  in  the  oiEce  of  sheriff  sub- 
sequent to  an  election  by  the  people.  There  is  no  general  law 
directing  the  manner  by  which  the  fact  of  a  vacancy  is  to  be  ascer- 
tained; hence,  results  a  necessity  and  authority  for  the  executive, 
to  inquire  into  and  decide  on  the  fact  or  facts,  from  which  a  vacan- 
cy is  to  be  inferred.  Theoffice  must  be  filled  whenever  a  vacancy 
occurs;  and  as  no  means  have  been  provided  by  law,  by  which, 
to  determine  when  a  vacancy  exists,  it  would  follow  that  an  of- 
fice must  remain  vacant,  unless  the  executive  should  decide.  In 
most  cases  of  vacancy,  the  fact  is  admitted,  or  is  notoiious;  as  in 
the  case  of  resignation  or  death.  In  some  cases  it  might  be 
doubtful;  as  in  the  case  of  the  acceptanceof  an  incompatible  office; 
or  by  a  wilful  abandonment  of  the  office;  or  by  absconding  from 
the  State.  In  all  these  cases,  it  might  be  the  duty  of  the  execu- 
tive to  determine  on  the  facts  presented;  that  the  office  was  va- 
cant; yet,  it  would  not  follow,  that  this  determination  would  be 
final  or  conclusive,  on  the  rights  of  the  incumbent.  If  a  success- 
ful imposition  of  a  forged  resignation,  was  practised  on  the  exe- 
cutive, or  he  was  deceived  by  a  false  riimor  of  the  death  of  the 
incumbent,  no  one  could  properly  contend  that  the  office  would 
be  vacated.  Consequences  might  ensue  which  would  be  embar- 
rassing; but  not  more  so  in  these,  than  in  other  cases  of  mistake. 

2.  The  executive  is  the  department  of  the  government 
through  which  its  officers  are  made  known  to  each  other,  and  to 
the  people,  in  the  absence  of  a  judicial  inve&tigdtion.  Wiien  a 
commission  issues  on  a  supposed  vacanc)',  it  is  entitled  to  respect 
from  every  one,  because  it  is  the  act  of  the  proper  department, 
zu<\  prima  facie  gives  a  right  to  exercise  the  office;  but,  as  the 
vacancy  is  the  only  matter  which  can  authorize  the  commmis- 
sion,  its  whole  virtue  is  at  an  end,  when  it  is  judicially  ascertain- 
ed that  the  office  was  not  vacant.  Although  the  commission  of 
the  executive  is  entitled  to  this  respect,  yet  if  given  to  one  who 
has,  in  fact,   no  right  to  an  office,   it  does  not  destroy  Ih-e   legal 
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title  of  the  incumbent,  any  more  than  the  eniry,  by  one  who  dis- 
possesses another  of  his  freehold,  would  destroy  the  legal  title  of 
the  latter.  He  vn^y  be  compelled  to  resort  to  a  court  of  law  to 
regain  his  possession,  but  his  right  is  the  same  as  before  (he 
ouster.  So,  in  the  case  of  commissions  for  the  same  office,  to 
different  individuals,  the  legitimaie  claimant  may  for  a  time  be 
ousted  of  the  franchise  which  he  is  entitled  to;  but  his  title  is  no 
way  impaired,  though  he  may  be  forced  to  an  action  for  the  re- 
covery of  the  office.  The  old  writ  of  assize  may  be  obsolete,  but 
an  equally  and  perhaps  more  efficient  remedy,  is  to  be  found  in 
an  information  in  the  nature  of  a  quo  warranto. 

We  will  now  examine  the  statute  on  which  this  proceeding  is 
supposed  to  be  founded. 

3.  It  is  entitled  "an  act  for  the  better  regulating  the  public 
officers  in  the  several  counties  of  this  State."  Its  first  section  de- 
clares *«  that  if  any  clerk,  sheriff,  or  other  county  officer,  shall 
absent  himself  from  the  county  of  his  residence,  for  the  term  of 
four  months,  the  office  he  may  hold  shall  be  vacated." 

The  second  section  then  directs  "  that  if  any  of  the  vacancies 
above  contemplated,  shall  occur,  it  is  hereby  made  the  duty  of 
the  judge  of  the  county  court,  of  the  county  in  which  such  vacan- 
cy may  occur,  if  within  his  knowledge,  immediately  to  certify 
ihe  same,  under  his  hand  and  seal,  to  the  person,  officer  or  tri- 
bunal, appointed  by  law  to  fill  the  same,  and  if  complaint  shall 
at  any  time  be  made  to  him,  of  any  such  vacancy,  it  is  hereby 
made  the  duty  of  the  said  judge,  to  inquire  into  the  same,  and  if 
found  true,  to  certify  as  above." 

The  concluding  section  provides  "that  when  any  such  certifi- 
cate shall  be  made,  the  proper  person,  officer  or  tribunal,  shall 
immediately  proceed  to  fill  such  vacancy." 

It  is  obvious  the  executive  cannot  be  present  in  every  county 
in  the  State,  to  ascertain  the  facts  from  which  a  vacancy  in  the 
office  of  sheriff  may  be  inferred;  and  the  sarrie  remark  will  ap- 
ply to  any  other  officer  or  tribunal,  to  whom,  or  which,  the 
power  of  appointment  is  confided.  In  the  absence  of  any  regu- 
lation by  lavv',  we  have  already  shewn  that  the  appointing  power 
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must  determine  whether  a  vacancy  exists,  and  the  statute,  in  our 
opinion,  has  no  other  efTect  than  to  provide  a  convenient  mode 
to  furnish  the  necessary  information  in  one  particular  case  of  va- 
vancy,  which  is  declared  to  exist,  whenever  the  incumbent  of  a 
county  office  has  been  absent  for  the  period  of  four  months. 

There  are  many  reasons  wiiich  seem  to  be  coucUjsive  to  show, 
that  the  statute  was  never  intended  to  confer  judicial  powers.  In 
one  event,  the  certificate  is  to  be  given  on  the  mere  knowledge 
of  the  judge  of  the  count}-  court:  in  the  other,  the  inquiry  is  to 
be  made  by  him,  and  if  he  ascertains  the  fact  to  be  true,  he  is 
then  to  certify.  In  either  case,  the  statute  contemplates  immedi- 
ate action,  which  indeed,  is  essentiall}'  necessary  for  the  public 
welfare;  for,  if  the  investigation  was  subjected  to  the  details  of  a 
judicial  inquiry,  in  most  cases  the  office  would  become  vacant, 
by  the  expiration  of  its  legal  term  before  the  inquiry  could 
be  terminated.  Again,  it  is  not  easy  to  conceive  that  any  Le- 
gislature would  confide  a  power  with  the  judge  of  the  county 
court  equivalent  to  a  power  of  removal  from  office,  if  the  inves- 
tigation directed  by  the  statute  is  to  be  considered  a  final,  or  bind- 
ing adjudication,  of  the  right  cf  the  individual  to  the  office  held 
by  him.  If  such  powers  were  intended  to  be  conferred,  and 
such  a  construction  was  given  to  the  statute,  it  is  far  from  being 
clear  that  the  first  section  would  be  constitutional.  Indeed,  to 
give  any  effect,  even  to  the  second  section,  with  such  a  construc- 
tion, the  judge  of  the  county  court  must  be  supplied  with  pro- 
cess to  bring  the  delinquent  officer  before  him,  or  with  authority 
to  proceeed  in  his  absence,  with  a  jury  to  try  the  facts  if  dispu- 
ted, and  with  some  officer  to  summon  the  witnesses  for,  as  well 
as  against  the  accused.  None  of  this  necessary,  and  for  the 
most  part,  indispensable  machinery,  is  given  by  the  statute,  and 
we  cannot  but  suppose  that  it  would  have  been  provided,  if  the 
object  had  been  to  fix  and  ascertain  the  fact  of  vacancy  by  a  judi- 
cial inquiry. 

In  the  case  of  Peck  v.  Holcomb,  (3  Porter  329)  the  judge  of 
the  county  court  was  authorized  by  the  statute  then  examined, 
to  declare  the  office  of  the  tax  collector  vacant.     A  similar  pove- 
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er  in  relation  to  sheriffs  is  given  by  the  act  of  1822:  (Aikin's 
Digest  387,  sec.  14;  388  sec.  4.)  In  these  cases,  the  several 
statutes  provide  that  the  office  may  be  declared  vacant,  if  the  in- 
cumbent refuses  to  give  the  bonds  required  by  law.  It  is  clear, 
under  these  statutes,  the  inquiry  and  judginent  is  a  judicial  act, 
and  of  course,  the  subject  of  revision. 

Our  conclusion  is,  that  the  inquiry  directed  to  be  made  by  the 
judge  of  the  county  court,  under  the  act  of  1824,  is  not  a  judicial 
investigation;  that  it  does  in  no  manner  affect  the  rights  of  the 
incumbent,  further  than  to  inform  the  executive  of  a  supposed 
vacancy;  and  that  its  sole  object  is  to  advertise  the  appointing 
power  of  the  existenceof  a  fact,  which  the  law  declares  to  create 
a  vacancy,  if  true;  which  fact  might  otherwise  remain  unknown, 
and  the  office  continue  vacant,  to  the  manifest  injury  of  the  peo- 
ple of  the  county. 

4.  From  this  it  results,  that  the  order  of  the  judge  of  the  coun- 
ty court,  declaring  the  office  vacant,  was  wholly  unauthorized, 
extra-judicial,  and  entitled  to  no  consideration  whatever,  as  a 
judgment  or  inquisition  of  office.  Being  of  this  character,  it  has 
no  more  effect,  than  the  unauthorized  act  of  one  not  clothed  with 
office;  but  is  entirely  void,  and  therefore,  is  not  the  subject  of  re- 
vision, either  by  certiorari  or  by  writ  of  error.  The  sheriff  can- 
not be  prejudiced  by  this  act,  further  than  the  statute  authorizes 
the  judge  to  certify  to  the  Governor,  the  fact  of  a  vacancy.  The 
judgment  is  a  mere  nullity,  and  therefore,  it  is  unnecessary  to 
avoid  it  by  the  judgment  of  a  superior  tribunal. 

The  circuit  court  decided  correctly,  when  it  dismissed  the  writ 
oferrorj  and  its  judgment  is  affirmed. 
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1.  Semble.  The  payment  of  a  promissory  note  or  bill,  will  not  destroy  its  nego- 
tiability when  made  by  the  last  indorser ;  or  when  made  by  a  prior  indorser,  if 
the  subsequent  indorsements  are  struck  out,  before  it  is  again  negotiated. 

2.  Where  a  note  is  put  in  circulation  by  fraud,  the  holder  in  such  case  is  bound  to 
show  himself  a  bona  fide  possessor,  and  if  he  fail  to  do  so,  it  will  be  a  question 
for  the  jury,  whether  his  possession  is  not  mala  fide. 

3.  Where  the  maker  of  a  promissory  note  becomes  the  proprietor  of  it  in.  the  regu. 
lar  course  of  trade,  (after  it  had  been  in  circulation)  it  is  extinguished  ipso  facto. 

4.  If  the  maker  of  a  promissory  note,  carries  it  to  a  bank  to  get  it  discounted  on 
his  own  account,  with  the  name  of  a  third  person  indorsed  thereon  ;  the  trans- 
ac'ion  on  its  face,  shows  that  it  is  a  mere  accommodation  indorsement,  or  the 
note  would  not  be  in  the  hands  of  the  maker. 

5.  The  appointment  of  an  attorney  by  writing,  "  with  full  power  and  authority, 
for  me,  and  in  mv  name,  to  draw,  or  to  indorse  promissory  notes,  to  accept,  draw, 
or  indorse  bills  of  exchange,"  does  not  authorize  the  attorney  to  draw,  or  in- 
dorse  notes  for  the  mere  accommodation  of  third  persons. 

THIS  was  a  preceding  by  notice  under  (he  statute,  commenc- 
ed by  the  defendant  against  the  plaintiff  in  error,  in  the  county 
court  of  Mobile. 

An  issue  being  made  up  and  submitted  to  the  jury,  the  plain- 
tiff below  to  maintain  the  same,  offered  in  evidence  a  promissory 
note  of  the  following  tenor: 
"S5,000.  Mobile,  February  24th,  1837. 

Sixty  days  after  date,  I  promise  to  pay  to  the  order  of  James 
B.  Wallace,  five  thousand  dollars,  for  value  received,  negotiable 
and  payable  at  the  Branch  of  the  Bank  of  the  State  of  Alabama 
at  Mobile.  (Signed.)  W.   W^^LLACE. 

Indorsed: — James  B.  Wallace, 

Per  John  Gallagher." 

It  was  also  proved,  that  this  note  was  offered  to  the  Branch 
Bank  for  discount,  by  W.  Wallace  the  maker  thereof,  who  also 
was  the  last  indorser  thereon — that  it  was  discounted  on  the  27th 
of  February,  1837,  and  the  proceeds  passed  to  his  credit — and 
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that  the  note  was  protested  at  maturity  for  nonpayment,  and  due 
notice  given  thereof  to  the  defendant. 

It  was  further  shown  that  the  name  of  the  defendant  was  in- 
dorsed by  John  Gallagher,  under  a  power  of  attorney  duly  exe- 
cuted, and  acknowledged  on  the  10th  day  of  January,  1837 — 
which  so  far  as  it  confers  power,  and  is  now  necessary  to  be 
recited,  is  as  follows:  '•  Know  all  men  by  these  presents,  that  1, 
James  B.  Wallace,  have  nominated,  constituted,  and  appointed, 
and  by  these  presents  do  nominate,  constitute,  and  appoint  John 
Gallagher,  my  true  and  lawful  attorney,  with  full  power  and 
authority  for  me,  and  in  my  name,  to  draw,  or  to  indorse  promis- 
sory notes,  to  accept,  draw  or  indorse  bills  of  exchange,  and  to 
sign  any  check,  or  checks,  order,  or  orders,  for  any  money  or 
effects  which  I  now  have,  or  hereafter  may  have  deposited  in  the 
Branch  of  the  Bank  of  the  Stale  of  Alabama,  at  Mobile,  with 
power  also,  an  attorney  or  attorney's  for  the  purpose  aforesaid, 
to  make  and  substitute,  &c." 

It  was  also  in  proof,  that  the  defendant  and  W.  Wallace  "  were 
relations,  and  that  there  had  been  an  advertisement  of  a  partner- 
ship between  them,  in  the  Mobile  papers,  to  go  into  the  com- 
mission business  at  New  Orleans — and  that  drafts  had  been  drawn 
upon  such  a  firm,  as  described  in  the  papers,  composed  of  the 
said  Wallace's  and  one  Smith.  But  no  evidence  was  produced, 
that  said  defendant  had  assented  or  dissented  to  the  publication, 
or  even  did  any  act  as  a  member  of  the  firm.  It  was  further  in 
proof,  that  John  Gallagher  was  principal  clerk  in  the  house  of 
W.  Wallace." 

Upon  this  evidence,  the  defendants  counsel  moved  the  court 
to  instruct  the  jury,  that  if  they  believed  the  note  in  suit,  was 
made  by  W.  Wallace,  and  indorsed  by  John  Gallagher,  as  the 
attorney  of  James  B.  Wallace,  to  W.  Wallace  in  the  course  of 
business  between  them,  such  indorsement,  operated  an  extin- 
guishment of  the  debt,  and  the  bank  in  virtue  of  the  subsequent 
indorsement  by  W.  Wallace,  could  not  recover  of  the  defendant* 
This  charge  was  refused  by  the  court,  under  an  impression  that 
the  evidence  did  not  authorize  it. 
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The  counsel  for  the  defendant  further  moved  the  court,  to 
charge  the  jury,  that  if  they  believed,  that  the  note  was  for  the 
benefit  and  accommodation  of  W.  Wallace,  and  the  note  was 
offered  to  the  bank  by  him,  and  the  proceeds  passed  to  his  cred- 
it by  the  bank,  to  enable  the  b^nk  io  recover  it,  vvas  bound  to 
prove  that  the  defendant  authorized  Gallagher  to  sign  his  name 
as  a  surety, or  for  the  accommodation  of  W.  Wallace.  That  the 
legal  construction  of  the  power  of  attorney  did  not  so  authorize 
him,  and  without  further  proof  of  authority,  the  jury  ought  to 
find  for  the  defendant.  This  charge  was  also  refused;  and  the 
court  charged  the  jury,  that  by  the  construction  of  the  power  of 
attorney,  John  Gallagher  was  authorized  to  indorse  the  note  for 
the  accommodation  of  the  maker."  Whereupon,  the  defen- 
dant excepted  to  the  refusal  to  charge,  and  the  charge  given;  and 
his  bill  of  exceptions  was  signed,  sealed,  and  certified  to  this 
court. 

The  jury  having  found  a  verdict  for  the  plaintiff  below,  and 
judgment  being  rendered  thereupon,  the  defendant  prosecutes  his 
writ  of  error,  &c. 

The  case  was  submitted  upon  briefs  by  J.  A.  Campbell,  for 
the  plaintiff,  and  J.  Gavle,  for  the  defendant. 

For  the  plaintiff  it  was  insisted,  that  if  the  maker  of  a  note 
becomes  its  proprietor  after  it  has  been  put  in  circulation,  the 
debt  is  ipso  facto  extinguished,  and  any  person  taking  it  with  a 
notice  of  the  fact,  even  before  maturity,  will  not  be  allowed  to 
charge  the  indorser.  In  this  case,  W.  Wallace  was  both  the 
maker  and  indorser,  and  the  defendant  in  error  was  bound  to 
take  notice. 

The  note  being  made  by  an  agent,  was  itself  a  circumstance, 
sufficient  to  have  put  the  defendant  upon  inquiry  as  to  the  extent 
of  the  agent's  authority.  (1  Litt.  Rep.  290;  11  Johns.  Rep. 
12S;   12  Johns.  Rep.  160. 

Again — where  a  note  is  put  in  circulation  by  the  maker,  the 
inference  is,  that  it  vvas  an  accommodation  note,  and  a  party  re- 
ceiving it,  is  bound  to  know  whether  the  maker  is  authorized  to 
negotiate  it.     (Stall  v.  The  Catskill  Bank,  lb  Wendell  Rep.) 
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The  power  of  attorney  did  not  authorize  Gallagher  to  use  the 
name  of  the  plaintiff  in  error,  as  an  indorser  for  the  accommo- 
dation of  a  third  person.  13  Mass.  Rep.  178;  IS  Johns.  363; 
14  Eng.  Com.  Law  43;  1  Taunt.  Rep.  363;  7  Eng.  Com.  Law 
Rep.  66;  St.  John  v.  Redmond,  9  Porter's  Rep.  428;  1  Stewt. 
Rep.  526.  See  also,  Kingsley  et  al.  v.  The  Bank  of  the  State 
of  Tennessee,  3  Yerger's  Rep.  107. 

For  the  defendant,  it  was  contended  that  the  note  was  really 
indorsed  by  the  plaintiff  to  the  bank,  and  that  the  name  of  W. 
Wallace  was  indorsed  in  conformity  to  its  rules,  for  the  purpose 
of  showing  for  whose  benefit  the  discount  was  made. 

The  evidence  shows  that  it  was  not  a  business  note,  but  was 
made  to  enable  the  parties  to  raise  money  by  its  negotiation. 
The  first  point  made  by  the  plaintiff's  counsel  does  not  arise 

It  was  left  to  the  jury  to  determine,  whether  the  power  of 
attorney  was  not  made  expressly  for  the  purpose  of  enabling  W. 
Wallace  to  use  the  name  of  the  plaintiff,  in  the  course  of  his  bu- 
siness at  Mobile,  and  also  to  be  used  for  the  benefit  of  the  firm  at 
New  Orleans. 

The  fact  that  Gallagher  was  the  principal  clerk  of  W.  Wal- 
lace, goes  to  show  that  the  power  of  attorney  was  made  to  en- 
able him  to  use  the  name  of  the  plaintiff  whenever  it  might  be- 
conr.e  necessary. 

COLLIER,  C.  J. — It  has  been  held  that  the  payment  of  a 
promissory  note  or  bill,  even  by  the  payee  who  had  indorsed  if, 
destroyed  its  negotiable  quality.  Blake  v.  Sewell,  3  Mass.  Rep. 
556.  But  this  decision  has  been  overruled  by  the  court  that 
pronounced  it.  which  after  examining  its  own  adjudications, 
and  the  leading  English  cases,  say,  the  doctrine  that  a  "  negotia- 
ble note  once  paid,  cannot  afterwards  be  transferred,  is  restrain- 
ed to  cases  where  by  such  transfer,  some  party  to  the  bill  or 
note  might  be  prejudiced  or  troubled  with  a  suit,  who  ought  to 
be  discharged.  As  for  instance,  if  there  be  several  indorsers* 
none  shall  be  allowed  to  transfer  but  the  last;  because  if  the  note 
is  taken  up  by  any  prior  indorser^  and  again  put  in  circulation 
by  him,  the  subsequent  indorsers  may  be  exposed  to  a  suit  by 
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the  new  assignee.  But  vvhere  no  such  consequence  will  follow 
an  assignment  by  the  party  taking  up  the  bill,  it  is  lawful,  and 
the  assignee  may  maintain  an  action  upon  it,  in  his  own  name." 
17  Mass.  Rep.  620,  Guild  v.  Eager  and  another.  The  rule  as 
thus  qualified,  is  entirely  reasonable,  and  has  been  so  often  af- 
firmed, that  we  hesitate  not  to  give  to  it  our  own  assent.  On 
this  point  see  also  Bolyton  v.  Greene,  8  Mass.  Rep.  465;  Robert- 
son &  Co.  V.  Williams,  5  Mumf.    Rep.  3Sl. 

In  Meade  v.  Small,  2  Greenl.  Rep.  212,  the  court  say,  that 
many  cases  shew  that  payment  has  the  effect  to  destroy  the  ne- 
gotiable quality  of  a  bill  or  note,  yet  the  principle  must  be  re- 
ceived with  the  limitation,  that  payment  will  not  destroy  such 
negotiability  when  made  by  the  last  indorser,  or  when  made  by 
a  prior  indorser,  if  the  subsequent  indorsements  are  struck  out 
before  it  is  again  negotiated.  To  the  same  effect  are  Havens 
V.  Huntington,  1  Cowens'  Rep.  387;  Merrimack  Bank  v.  Par- 
ker et  al.  7  Pick.  Rep.  88,  Burbridge  v.  Manners,  3  Camp. 
Rep.  194j  Callow  v.  Lawrence,  3  Maule  &  Selw.  Rep.  95; 
Beck  V.  Robley,  1  H.  Bla..  Rep.  89. 

Where  a  note  is  put  in  circulation  by  fraud,  the  holder  in 
such  case  is  bound  to  show  himself  a  bona  fide  possessor,  and 
if  he  fail  to  do  this,  it  will  be  a  question  for  the  jury  whether 
his  possession  is  not  mala  fide.  Woodhull  v.  Holmes,  10  John. 
Rep.  231.  See  also  (irant  v.  Vaughan,  3  Burr  Rep.  1516;  Pea- 
cock V.  Rhodes,  Doug.  Rep.  533;  Solomons  v.  The  Bank  of 
England  13  East.  Rep,  134,  n;  Conroy  v.  Warren,  3  Johns. 
Cases  259.  And  in  Wardell  v.  Howell,  9  Wend.  Rep.  170,  it 
was  decided  that  where  a  note  has  been  fraudulently  put  in  cir- 
culation by  the  maker,  or  his  agent,  the  holder  could  not  recover 
upon  it,  against  an  accommodation  indorser  without  showing 
that  he  received  it  in  good  faith,  in  the  ordinary  course  of  trade, 
and  paid  for  it  a  valuable  consideration.  To  the  same  point  see 
Skelding  &  Haight  v.  Warren,  15  Johns.  Rep.  270;  Brown  v. 
Taber,  5  Wend.  Rep.  566;  Vallett  v.  Parker,  6  Wend.  Rep. 
615.  It  is  unnecesary  to  inquire  what  is  to  be  understood  by 
the  "  ordinary  course  of  trade,"  since  in  the  case  presented  by 
72 
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the  bill  of  exceptions,  there  is  no  room  for  controversy  on  the 
point.  The  cases  cited  will,  however,  show  what  is  meant  by  it. 
If  William  Wallace  became  the  proprietor  of  the  note  in  the 
regular  course  of  trade,  after  it  has  become  a  valid  security  for 
money  in  the  hands  of  the  payee,  it  was  ipso  facto  extinguished; 
inasmuch  as  it  would  have  answered  the  purpose  of  its  creation, 
and  the  right  to  receive  pertained  to,  and  the  obligation  to  pay 
was  incumbent  upon,  the  maker,  and  consequently  could  not 
have  been  made  available.  But  there  is  no  proof  that  the  plain- 
tifi'  in  error  was  at  any  time  the  owner  of  the  note,  except  that 
which  is  furnished  by  his  being  the  payee  and  first  indorser; 
this  might  be  satisfactory  under  some  circumstances,  but  it  can- 
not avail  in  the  case  before  us.  In  Stall  v.  The  Calskill  Bank 
18,  Wend.  Rep.  47S,  the  Chancellor  of  Mew  York  in  delivering 
an  opinion  in  which  the  court  of  errors  concurred,  remarks  that 
if  the  maker  of  a  note  carries  it  to  a  bank,  to  get  it  discounted 
on  his  own  account,  with  the  name  of  a  third  person  indorsed 
thereon,  the  transaction  on  its  face,  shows  that  it  is  a  mere  ac- 
commodation indorsement,  or  the  note  would  not  be  in  the 
hands  of  the  maker.  There  is  no  proof  tending  to  show  that 
the  note  was  fraudulently  put  in  circulation  b}'.  the  maker,  and 
the  defendant  in  error  could  not  therefore  have  been  requir- 
ed to  show  a  bona  fide  possession.  The  mere  fact  of  the  plain- 
tiflfs  indorsement,  and  the  subsequent  possession  of  the  note  by 
the  maker  we  have  seen,  does  not  warrant  the  inference  that  the 
indorsement  was  made  in  the  "ordinary  course  of  trade,"  but 
rather  that  it  was  for  accommodation  merely;  and  the  charge 
asked  of  the  court  being  founded  upon  the  supposition  that  the 
indorsement  was  for  value,  was  consequently  unauthorized  by 
the  evidence.  Whether  the  possession  by  the  maker  of  any  as- 
signable or  negotiable  security,  after  its  maturity,  would  not  be 
presumptive  evidence  that  it  was  paid,  so  as  to  prevent  him  from 
transferring  it  to  the  prejudice  of  a  surety,  or  indorser,  we  need 
not  consider,  since,  in  the  case  at  bar,  the  note  was  discounted 
by  the  bank,  before  it  was  due,  and  only  three  days  after  it  was 
made.     See  Merrimack  iBank  v.  Parker  et  al.,  7  Pick.  Rep.  88. 
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2.  It  is  sai(]  that  letters  of  attorney  ought  to  receive  a  strict  in- 
terpretation; the  authority  never  being  extended  beyond  that 
which  is  given  in  terms,  or  is  necessary  and  usual  for  executing  it 
with  effect.  Paley  on  Agency,  189,  '90,  ed.  3  Story's  Agency, 
58,  et post,  and  cases  cited  in  both. 

The  power  conferred  upon  Galhgher,  so  far  as  it  is  material 
to  the  present  case,  is  for  the  "plaintiff  and  in  his  name  to 
draw  or  indorse  promissory  notes,  ^-c.  It  is  very  clear 
that  there  is  no  express  delegation  of  authority  to  the  attorney 
to  draw  or  indorse  notes  for  the  mere  accommodation  of  third 
persons;  such  notes,  though  they  might  be  drawn  or  indorsed 
in  his  name,  certainly  would  not  be  for  the  principal  himself. 
Gallagher's  right  to  make  and  negotiate  paper  was  not  unlimited, 
but  was  to  be  restricted  to  a  transaction  in  which  the  plaintiff,  at 
least  had  the  semblance  of  interest.  The  evidence  in  regard  to 
the  formation  of  a  co-partnership  between  the  plaintiff,  W.  Wal- 
lace and  Smith,  for  the  transaction  of  a  commission  business  in 
the  city  of  New  Orleans,  should  not  have  influenced  the  court 
in  construing  the  letter  of  attorney.  Whether  that  evidence 
tended  to  prove  that  the  note  was  indorsed  in  order  to  raise  mo- 
ney by  its  negotiation  for  the  benefit  of  the  plaintiff,  was  a  ques- 
tion referable  to  the  jury  under  the  sanction  of  the  court. 

If  the  power  conferred  upon  Gallagher,  did  not  in  terms  au- 
thorize him  to  use  the  name  of  the  plaintiff  for  the  accommoda- 
tion of  others,  it  cannot  be  pretended  that  such  an  authority  is 
incidental  to  that  which  is  expressed.  The  general  intention  of 
the  plaintiff  as  indicated  by  ths  letter  of  attorney,  was,  that  Gal- 
lagher should  transact  the  business  which  it  particularizes,  for 
him.,  and  in  his  name.  And  this  intent  can  only  be  upheld 
by  limiting  the  authority  of  the  attorney,  to  cases  in  which  he 
acts  on  account  of  his  principal. 

The  defendant  has  no  right  to  complain,  that  the  plaintiff  by 
constituting  an  attorney  with  power  to  indorse  paper,  has  in- 
duced the  Bank  to  give  credit  to  an  unauthorized  indorsement, 
thus  made.  The  letter  of  attorney  was  deposited  in  bank, 
where  it  might  have  been  inspected  by  the  directory.     But  if  it 
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had  been  otherwise,  the  indorsement  appears  in  totidem  verbis 
to  have  been  made  by  procuration;  and  the  law  is  well  settled 
that  a  person  dealing  with  a  S|)ecial  agent,  is  bound  to  know  the 
extept  of  his  power.  Story's  Agency  20,  21,115,  116,  117; 
Paley's  Agency,  201  '2,  3d  ed.  and  cases  cited  in  both. 

The  interpretation  we  have  given  to  the  letter  of  attorney,  is 
defensible  not  only  upon  principles  of  reason,  but  rests  upon  the 
most  respectable  authority.  In  Atwood  v.  Munnings,  7  B.  & 
Cresw.  Rep.  278,  the  principal  gave  a  written  power  to  a  person 
*'  for  him  and  on  his  behalf,  to  pay  and  accept  such  bill  or  bills 
of  exchange,  as  should  be  drawn  or  charged  on  him  by  his 
agents  or  correspondents,  as  occasion  should  require;  and  gener- 
ally to  do,  negotiate,  and  transact  the  affairs  and  business  of  him 
(the  principal,)  during  his  absence,  as  fully  and  effectually  as  if 
he  we."e  present,  and  acting  therein."  It  was  held  that  the  lan- 
guage employed,  conferred  an  authority  to  accept  bills  for  the 
principal,  and  npun  his  individual  account,  and  did  not  extend 
to  authorize  the  acceptance  of  bills  drawn  upon  a  partnership,  of 
which  he  was  a  member. 

And  in  Kingsley  et  al.  v.  The  Bank  of  the  State  of  Tennessee, 
3  Yerger'j  Rep.  107,  it  appears  that  Nichols  gave  a  power  of  attor- 
ney to  Fletcher  in  these  words,  "  in  my  name  and  behalf  to  sign 
and  indorse  notes  payable  and  negotiable  at  the  Branch  Bank, 
&c.,  as  well  for  discount  as  collection,  and  to  check  for  all  money 
Vi^hich  may  be  deposited  therein  to  my  credit,  from  time  to  time, 
until  this  authority  is  revoked."  It  was  held  this  did  not 
authorize  Fleclher  to  make  an  original  indorsement  for  the  ac- 
commodation of  a  third  person.  The  terms  in  which  the  power 
was  granted  in  this  case,  are  very  similar  to  those  in  the  case  at 
bar.  See  also  Decarrey  v.  Gill,  1  Mood  &  Malk  Rep.  450,  With- 
ington  V.  Herring,  5  Bing.  Rep,  442. 

As  no  evidence  was  offered  in  aid  of  the  power,  we  do  not 
feel  that  we  can  with  propriety  inquire  whether  any,  or  what 
auxiliary  evidence  would  be  admissible.  The  view  we  have 
taken  is  decisive  of  both  the  points  raised,  and  we  have  only  to 
add  that  the  judgment  of  the  county  court  must  be  reversed,  and 
the  case  remanded. 
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Stringfellovv  &  Hobson  v.  Mariott. 

1.  A  witness  was  called  by  the  defendant  to  prove  notice  by  the  plaintiff,  of  the  un. 
soundness  of  a  slave — Held,  that  he  could  not  state  what  he  had  told  the  plain, 
tiff's  agent  the  slave  had  said  of  her  unsoundness. 

2.  An  agent  is  a  competent  witness  for  his  principal. 

3.  A  warranty  in  the  following  words:  Received  of  J.  S.  one  note  of  hand  for 
twelve  hundred  dollars  in  full,  for  the  purchase  of  a  negro  girl,  aged  twenty-two 
years.  I  warrant  the  said  negro  sound,  in  body  and  mind.  I  also  warrant  the 
right  and  title  unto  the  said  J.  S.  his  heirs  and  assigns,  forever. 

(Signed)  S.  R.  MARIOTT, 

For  B.  MARIOTT. 
is  the  warranty  of  B.  M.,  the  principal. 

I 
Error,  to  the  Circuit  Court  of  Greene  County. 

ASSUMPSIT  on  a  promissory  note,  by  the  defendant  in  er- 
ror, against  the  plaintiffs  in  error. 

Pleas:  non  assumpsit,  fraud  and  deceit,  in  the  sale  of  the  slave, 
which  was  the  consideration  of  the  note  and  payment.  Judg- 
ment for  the  plaintiff  below. 

The  case  is  presented  here  by  a  bill  of  exceptions,  which 
shows  that  the  plaintiffs  in  error  proved  that  the  note  sued  on, 
was  given  on  the  purchase  of  a  slave,  by  Stringfellovv,  sold  to 
him^  by  S.  Mariott,  as  the  agent  of  the  defendant  in  error,  who 
executed  the  following  receipt  or  bill  of  sale:  Received  of 
James  M.  Stringfellow,  a  note  of  hand  lor  twelve  hundred  dol- 
lars, in  full  for  the  purchase  of  a  negro  girl,  Violet,  twenty-two 
years  old.  I  warrant  the'said  negro  to  be  sound  in  body  and 
mind:  and  1  also  warrant  the  right  and  title  unto  the  said  James 
M.  Stringfellow,  his  heirs  and  assigns,  forever. 

S.  R.  MARIOTT, 

For  BEN  J.  MARIOTT. 

Nov.  17th,  1S36. 
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And  for  the  purpose  of  proving  that  the  warranty  of  soundness 
of  the  slave,  was  false  and  fraudulent,  having  previously  intro- 
duced other  evidence  tending  to  show  that  the  slave  was  un- 
sound at  the  time  of  the  sale,  the  plaintiffs  in  error  introduced  a 
witness  and  offered  to  prove  by  him,  that  before  the  sale  of  the 
slave  to  the  plaintiffs  in  error,  the  defendant  in  error  by  his 
agent,  sold  the  said  slave  to  the  wiiness;  that  the  witness  kept 
her  about  four  days,  and  then  returned  her  to  the  agent,  S.  R. 
Mariott,  and  then  informed  him  that  the  said  slave,  said  she  was 
unsound,  and  that  he  did  not  wish  to  keep  her.  This  evidence, 
so  far  as  it  related  to  the  declarations  of  the  slave,  was  excluded 
from  the  jury,  on  motion  of  the  counsel  for  the  defendant  in 
error. 

The  defendant  then  introduced  the  said  S.  R.  Mariott,  and 
offered  to  prove  by  him,  that  at  the  time  of  the  sale  of  the  slave 
to  the  plaintiffs  in  error,  she  was  sound;  which  was  objected  to 
by  the  plaintiffs  in  error,  on  the  ground  that  the  witness  was  per- 
sonally bound  to  the  plaintiffs  in  error  by  the  warranty,  and  lia- 
ble for  a  breach  thereof;  but  the  court  overruled  the  objection, 
and  permitted  the  witness  to  testify.  To  all  which  the  defen- 
dant below  excepted,  and  now  assigns  for  error,  the  several 
opinions  of  the  court  as  set  out  in  the  bill  of  exceptions. 

Erwin,  for  the  plaintiffs  in  error,  cited — 1  Starkie  on  Evi- 
dence 14,  15,  16,  17;  and  Skinner  v.  Gunn,  9  Porter  305. 

Jones,  for  defendant  in  error,  cited  1  Starkie  Evidence  40,  41 ; 
1  East  142;  Martin  v.  Dortch,  1  Stewart  479. 

ORMOND,  J.— The  counsel  for  the  plaintiffs  in  error,  con- 
cedes that  the  declarations  of  the  slave  would  not  be  admissible 
to  prove  that  she  was  unsound,  but  he  insists  that  they  should 
have  been  received  to  prove  the  scie?iter  on  the  part  of  the  ven- 
dor, evidence  haying  previously  been  given  of  the  unsoundness 
of  the  slave,  and  thus  rr/ake  out  the  defence  of  fraud. 

The  return  of  the  negro  by  Plorton  the  witness,  who  had  pur- 
chased her  previously  to  the  plaintiffs  in  error,  to  (he  defendant's 
agent,  was  a  fact  which  was  evidence  of  the  notice  to  the  agent, 
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of  the  unsoundness  of  the  slave,  as  it  was  at  least  sufficient  to 
put  him  on  inquiry,  and  if  the  slave  was,  in  fact,  unsound,  the 
principol  would  have  been  affected  by  such  notice  to  his  agent; 
but  the  motives  or  reasons  which  influenced  him,  in  returning 
the  negro,  on  the  allegation  of  unsoundness,  were  not  evidence; 
for  whether  they  were  well  or  ill  founded,  would  not  alter  the 
fact  of  the  return  for  the  alledged  cause,  the  reasons  or  motives, 
then  were  wholly  immaterial  and  properly  rejected. 

Suppose  that  instead  of  relying  on  the  declarations  of  the  slave, 
as  to  her  unsoundness,  the  witness  had  called  in  a  j)hysician,  who, 
after  an  examination,  had  pronounced  her  diseased;  it  is  most 
certain  that  this  fact  could  not  have  been  given  in  evidence  by 
another  for  any  purpose,  it  v^'ould  be  hearsay  testimony — the  de- 
clarations of  the  slave,  who  could  not  have  testified  herself,  can- 
not stand  OR  higher  ground. 

We  understand  from  the  bill  of  exceptions,  that  the  witness 
W'as  permitted  to  testify  to  the  fact  of  the  return  of  the  slave  to 
the  agent,  on  the  allegation  of  unsoundness,  and  was  only  pre- 
cluded from  stating  the  source  of  his  information  or  belief — the 
declaration  of  the  slave — in  this,  there  was  no  error. 

The  objection  to  the  introduction  of  tlie  agent,  as  a  witness  for 
the  plaintiff  below,  is  founded  on  his  supposed  interest  in  the 
event  of  the  cause.  It  is  not  denied,  that  an  agent  may  be  a 
witness  for  his  principal,  but  it  is  alledged  that  he  gave  his  own 
warranty  in  this  case,  and  did  not  warrant  in  the  name  of  his 
principal. 

Without  stopping  to  inquire  whether,  even  on  that  hypothesis, 
he  would  be  interested,  an  examination  of  the  warranty  will 
show  that  the  position  is  not  tenable. 

It  is  in  these  words: — "  Received  of  James  M.  Stringfellow, 
one  note  of  hand,  for  twelve  hundred  dollars  in  full,  for  the  pur- 
chase of  a  negro  girl  Violet,  aged  twenty-two  years.  I  warrant 
the  said  negro  sound  in  body  and  mind.  I  also  warrant  the  right 
and  title  unto  the  said  James  M.  Stringfellow,  his  heirs  and  as- 
signs, forever,  17lh  November,  1S36. 

S.  R.  MARIOTT, 

For  BEN  J.  MARIOTT." 
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It  is  certainly  true  that,  to  bind  the  principal  it  must  appear 
with  sufficient  certainty  that  the  agent  intended  to  bind  him,  and 
although  anciently,  great  strictness  was  required,  it  is  now  con- 
sidered sufficient  that  it  appear  to  be  in  the  name  of  the  princi- 
pal, and  the  form  employed  as  C.  D.,  by  A.  B.  his  attorney,  or 
A.  B.  for  C.  D.  is  immaterial.  [Wilks  v.  Bach.  2  East  142.] 
This  is  also  the  doctrine  of  the  case  of  Skinner  v.  Gunn,  9  Por- 
ter 305,  although  in  that  case  we  held  that  the  principal  was  not 
bound,  upon  the  ground  that  it  was  clear,  the  agent  did  not  in- 
tend to  bind  his  principal.  The  case  of  Martin  v.  Dortch,  1 
Stewart,  479,  referred  to  and  approved  in  the  case  of  Skinner  v. 
Gunn,  is  in  principle,  precisely  like  the  present  case. 

There  is  no  error  in  the  judgment  of  the  court  below,  and  it 
is  therefore  affirmed. 


Hill  &  Proctor  v.  White. 

1.  A  motion  to  quash  the  proceedings,  for  a  defect  in  the  summons  of  the  justice 
of  the  peace,  will  not  be  entertained,  when  the  case  is  before  a  superior  court  on 
an  appeal. 

2.  A  witness  can  have  several  actions  on  several  certificates  for  his  attendance, 
and  it  is  no  defence  to  a  suit  on  such  a  certificate,  that  a  former  recovery  haa 
been  had  in  another  suit  by  the  same  pIaintifli*on  another  certificate. 

3.  When  a  witness  has  proved  his  attendance  within  five  days  after  the  determi. 
nation  of  the  suit  in  which  he  was  subpoenaed,  and  has  secured  the  proper  cer- 
tificate from  the  clerk;  his  right  of  action  is  complete  against  the  party  who 
subpoenaed  him,  and  he  is  not  obliged  to  delay  his  suit  to  wait  the  result  of  an 
execution  against  the  unsuccessful  party. 

Writ  of  error  to  the  Circuit  Court  of  Wilcox  County. 

White  sued  Hill  before  a  justice  of  the  peace,  and,  after  judg- 
ment, the  latter  appealed  to  the  circuit  court  where  the  judgment 
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was  affirmed,  and  rendered  against  Hill  and  also  against  Proctor, 
his  security  in  the  appeal  bond. 

The  summons  was  issued  on  the  30th  May,  returnable,  the  6th 
July.  The  suit  is  for  a  small  sum  of  money,  due  on  a  certificate 
of  the  plaintiffs'  attendance  on  the  defendant's  subpoena  as  witness, 
in  the  circuit  court,  in  a  suit  against  Collins  &l  Co.  It  appeared 
that  a  former  suit  had  been  instituted,  by  the  plaintiff  against  the 
defendant  on  another  certificate,  and  that  both  certificates  would 
not  exceed  fifty  dollars.  This  was  shown  by  a  plea  of  a  former 
recovery,  but  as  the  suit  is  for  less  than  twenty  dollars,  no  repli- 
cation was  filed,  or  is  necessary.  It  was  likewise  shown,  that  no 
execution  had  been  issued  against  Collins  &  Co.,  for  the  costs  of 
the  action,  in  which  the  witness  was  subpoenaed,  and  in  which 
they  were  the  unsuccessful  party.  The  circuit  court  refused  io 
quash  the  proceedings  of  the  justice  and  overruled  the  defence; 
the  same  questions  are  raised  in  this  court  on  the  assignments  of 
error. 

Proctor,  for  the  plaintiff  in  error. 
Peck,  contra. 

GOLDTHWAITE,  J.— 1.  The  circuit  court  rery  properly 
refused  to  quash  the  proceedings  of  the  justice  of  the  peace,  be- 
cause the  summons  was  returnable  more  than  thirty  days  after  it 
was  issued.  If  this  was  an  irregularity  in  the  justice  of  the 
peace,  it  is  not  available  to  the  defendant,  after  appeal.  The 
statute  regulating  appeals  from  justices  of  the  peace,  provides  that 
no  defect  in  the  summons,  warrant,  or  other  proceedings,  before 
the  justice,  shall  be  noticed  in  the  appellate  court. 

2.  This  action  is  not  like  a  demand  for  an  unliquidated  account, 
so  as  to  be  within  the  influence  of  the  decision  in  the  case  of 
De  Sylva  v.  Henry,  (3  Porter  132.)  It  is  more  like  an  action 
on  a  specialty,  or  promissory  note,  as  the  demand  is  ascertained 
and  fixed  by  law.  The  party  is  entitled  to  institute  as  many 
suits  as  he  has  certificates;  although  the  courts,  on  application, 
might  consolidate  in  the  same  manner,  as  in  suits  on  specialties, 

or  promissory  notes.     To  authorize  the  defence  of  a  former  re- 
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covery,  it  should  have  been  ehown  th&t  the  former  suit  was  for 
the  same  identical  certificate;  and  it  was  not  sufficient  to  show 
that  one  suit  could  have  covered  both  certificates. 

3.  It  was  not  the  duly  of  the  witness  to  leave  his  certificate 
with  the  clerk  of  the  circuit  court,  to  be  taxed  in  the  bill  of  costs 
against  Collins  &  Co.,  nor  was  he  bound  to  await  the  reUirn  of 
an  execution  against  them;  after  proving  his  certificate  within 
five  days  from  the  term  of  the  court  when  the  suit  against  Col- 
lins &  Co.  was  determined,  and  receiving  his  certificate,  his  right 
of  action  against  the  defendant  was  complete.  (Aikins'  Digest, 
453,  P.  P.  1837,  p.  26.) 

Let  the  judgment  be  affirmed. 


McRae  et  al.  v.  The  Bank  op  Columbus— McRae  et  aL  v. 
The  Insurance  Bank  of  Columbus. 

1.  The  record  contained  a  judgment  by  confession,  certified  by  the  clerk  of  the 
county  court;  but  did  not  show  the  nature  of  the  proceeding,  and  in  what  court  it 
was  had — Held,  that  the  record  was  too  imperfect  to  enable  an  appellate  court 
to  proceed  understandingly,  upon  the  assignment  of  errors;  and  the  case  will  be 
dismissed,  unless  the  plaintiff  will  undertake  to  perfect  the  record  by  a  certiorari. 

2.  A  letter  stating  that  a  judgment  was  affirmed  at  a  previous  term  of  the  supreme 
court,  does  not  authorize  the  dismissal  of  a  writ  of  error  subsequently  sued  out,  or 
proceedings  against  the  clerk  of  the  inferior  court,  for  issuing  the  writ. 

3.  Where  a  writ  of  error  issues  after  a  judgment  of  affirmance,  the  defendant's 
counsel  may  take  a  rule  upon  the  plaintiff  to  show  cause  why  the  same  should 
not  be  dismissed. 

4.  A  writ  of  error  sued  out  after  an  affirmance,  though  the  plaintiff  in  error  enters 
into  bond  with  sureties,  is  a  nullity;  and  the  plaintiff  is  entitled  to  an  execution 
upon  his  judgment,  while  the  same  is  pending. 

THE  records  submitted  to  us  in  these  cases  contain  the  entry 
of  a  judgment  by  confession  in  each,  and  are  in  all  respects  pre- 
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cisely  similar,  except  as  to  their  respective  sums,  and  the  name  of 
plaintiff.  They  are  as  follows:  <'  And  now  at  this  day,  came 
said  parties;  and  said  defendants  confessed  all  the  allegations  in 
said  suggestion  contained,  and  that  said  money  in  said  sugges- 
tion mentioned,  could  have  been  made  as  in  said  suggestion  is 
alledged,  and  said  defendants  confessed  judgment  in  favor  of  said 
plaintiff,  for  the  sum,"  &c.  Then  follows  a  certificate  in  these 
words:  ^^l,  Samuel  N.  Brown,  clerk  of  the  county  court  of 
Barbour,  do  hereby  certify  that  the  above  and  foregoing,  is  a  true 
and  correct  transcript  of  all  the  proceedings  in  the  above  cause, 
remaining  in  iny  office.  Given  under  my  hand  and  private  seal, 
(having  no  seal  of  office)  this  29th  day  of  May,  1840. 

SAMUEL  N.   BROWN,  [l.  s.]  " 

J.  D.  Phelan,  for  the  plaintiff. 
Peck,  for  the  defendant. 

COLLIER,  C.  J. — It  is  clear  that  these  papers  though  certi- 
fied to  be  "correct  transcripts  of  all  the  proceedings"  in  these 
causes  remaining  in  the  county  court  of  Barbour,  are  too  im- 
perfect, to  enable  this  court  to  act  understandingly.  The  na- 
ture of  the  proceeding  below,  and  the  court  in  which  it  was  had, 
do  not  appear  by  any  thing  before  us,  but  is  left  to  be  inten- 
ded. If  there  is  no  suggestion  remaining  of  record  in  the  coun- 
ty court,  there  is  enough  there  to  inform  us  at  what  term  of  the 
court  the  proceeding  was  had. 

The  plaintiffs  in  error,  if  they  think  proper,  can  take  writs  of 
certiorari,  to  perfect  the  records,  otherwise  the  cases  will  be 
dismissed. 

The  counsel  for  the  defendant  in  error  has  laid  before  us  a  let- 
ter from  a  respectable  source,  stating  the  judgments  in  these 
cases  were  affirmed  on  certificates  at  ihe  last  term  of  this  court, 
and  has  moved  to  dismiss  them,  and  has  suggested  to  us  the  pro- 
priety of  vindicating  the  authority  of  the  court,  by  punishing  the 
clerk  of  the  county  court  for  issuing  writs  of  error,  after  being 
advised  of  the  judgments  of  affirmance.  If  the  proper  evidence 
ivas  before  us,  we  could  make  such  orders,  as  justice  and  the  laws 
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require:  but  we  cannot  take  the  letter  as  the  basis,  for  a  proceed- 
ing against  the  clerk,  however  reprehensible  his  conduct  may  be. 

If  the  defendant's  counsel  desire  it,  an  order  will  be  made  up- 
on the  plaintiffs,  to  show  cause  why  the  writs  of  error  in  these 
cases  should  not  be  dismissed,  on  the  ground  that  the  judgments 
were  affirmed  at  the  last  term.  We  have  but  little  doubt,  but 
the  suggestion  on  which  the  motion  to  dismiss  is  made,  is  foun- 
ded in  truth;  yet  it  would,  in  general,  be  hazardous  to  take  such 
a  step,  until  the  opposite  party  had  an  opportunity  of  being  heard. 
This  course  of  proceeding  can  subject  the  defendants  to  but  little 
inconvenience;  for,  if  the  judgments  have  been  affirmed,  the 
writs  of  error  now  pending  are  mere  nullities;  and  the  clerk 
may  be  compelled  lo  issue  executions,  as  if  they  had  never  been 
sued  out. 

That  the  clerk  of  the  county  court  of  Barbour,  may  be  advised 
of  his  duty  in  the  premises,  the  clerk  of  this  court,  will  transmit 
to  him  a  copy  of  this  opinion. 


Hounshell  v.  Phares. 

1.  When  an  attachment  is  sued  out,  under  the  act  of  December,  1837,  "  to  explain 
and  amend  the  law  in  relation  to  attachments,"  as  auxiliary  to  a  suit  then  exist, 
ing,  it  is  not  necessary  to  alledge  in  the  attachment,  the  existence  of  a  previous 
suit. 

2.  If  an  attempt  were  made  to  set  up  such  an  attachment,  as  an  original  suit,  it 
could  be  defeated  by  plea  in  abatement. 

Writ  of  error  to  the  Circuit  Court  of  Cherokee  County. 

THE  facts  of  the  case  sufficiently  appear  in   the  opinion  of 
the  court. 

J.  Cochran,  for  plaintiff  in  error. 
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ORMOND,  J. — This  suit  was  originally  commenced  in  the 
court  below,  by  the  plaintiff  in  error,  by  petition  and  sum- 
mons. An  attachment  was  afterwards  sued  out  by  the  plain- 
tiff, on  the  ground  that  the  defendant  was  "  about  to  remove  out 
of  the  State."  The  attachment  was  quashed  on  motion  of  the 
defendant  on  the  ground  as  is  stated  in  the  motion  "  of  errors 
on  its  face." 

On  examination  of  the  affidavit,  bond  and  attachment  it  ap- 
pears to  be  regular,  but  it  is  stated  by  counsel,  that  the  attach- 
ment was  quashed,  because  there  was  no  reference  in  it  to  the 
existing  suit. 

The  authority  to  issue  an  attachment  after  the  commencement 
of  a  suit  in  the  ordinary  mode,  is  given  by  the  eighth  section 
of  the  act,  to  explain  and  amend  the  laws  in  relation  to  attach- 
ments, passed  December,  1S37,  which  attachment,  the  act  says, 
*'  shall  be  returnable  to  the  court  in  which  suit  had  originally 
been  commenced  as  aforesaid,  which  said  attachment  shall  be 
issued,  executed,  and  returned  as  near  as  may  be,  in  the  same 
manner  as  original  attachments,  and  the  said  affidavit,  bond  and 
attachment,  when  returned  shall  be  filed  with  the  papers  in  the 
original  cause,  and  shall  constitute  a  part  thereof,  and  the  plain- 
tiff in  said  suit,  may  proceed  to  judgment  as  in  other  cases; 
and  the  original  suit  shall  not  be  delayed." 

The  act  does  not  require  affidavit  to  be  made  of  the  existing 
suit.  Such  a  requisition  would  have  been  without  any  object, 
and  entirely  unnecessary,  as  it  would  be  matter  of  record. 

The  proceedings  in  the  attachment  connects  itself  with  the 
previous  suit  by  the  parties  and  the  matter  in  controversy,  in 
the  same  mode  that  the  affidavit  in  an  original  attachment  is  re_ 
cognized  as  part  of  the  proceedings  in  the  cause.  The  attach- 
ment in  this  case,  being  merely  auxiliary  to  the  existing  suit, 
if  it  were  attempted  to  set  it  up  as  an  original  suit,  it  could  be 
defeated  by  plea  in  abatement. 

Let  the  judgment,  quashing  the  attachment,  be  reversed,  and 
♦  Uo  «M,.co  ..o.,,on,i«M  fo-  further  proceedings. 
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Stone  v.  Stone  for  the  use  of  Underwood. 

1.  A  creditor,  who  is  secured  by  the  provisions  of  a  trust  deed,  is  not  a  competent 
witness  to  support  the  deed  in  a  suit  between  the  trustee  and  an  execution 
creditor. 

2.  It  is  the  duty  of  him  who  excepts,  to  show  such  a  state  of  facts  before  the  jury, 
that  injury  to  his  rights,  most  probably  resulted  from  the  erroneous  action  of 
the  court  ;  and  if  the  exception  is  so  uncertain  as  to  leave  this  doubtful,  an  ap- 
pellate court  ought  not  to  reverse. 

3.  A  claimant,  of  property  levied  on,  is  not  permitted  to  show  the  payment  of  the 
execution  levied  on  the  property  claimed,  as  this  is  no  part  of  the  issue  between 
the  parties. 

Writ  of  error  to  the  Circuit  Court  of  Autauga  County. 

AN  issue  was  made,  (under  the  statute)  to  determine  the  right 
to  certain  property  levied  on  as  the  goods  of  one  Elias  Over- 
street,  at  the  suit  of  Thomas  Stone,  for  the  use  of  Benjamin 
Underwood,  and  claimed  by  William  T.  Stone. 

The  claimant  offered  one  Newton  as  a  witness.  It  appeared 
that  the  claim  arose  under  a  conveyance  to  the  claimant,  in  trust, 
to  secure  certain  creditors  therein  mentioned,  among  whom  was 
the  firm  of  Brodnax  &  Newton,  of  which  firm  the  witness  was 
a  partner.  The  plaintifTobjected  to  Newton,  as  incompetent  and 
was  sustained  by  the  court. 

The  claimant  then  introduced  Overstreet,  who  on  his  direct 
examination,  denied  owing  any  thing  to  Brodnax  &  Newton,  at 
the  time  when  the  trust  deed  was  executed;  but  he  admitted  that 
he  had  had  transactions  with  them,  by  sending  his  cotton  to  them 
and  by  their  acceptance  of  bills  drawn  by  him,  before  the  execu- 
tion of  the  trust  deed.  The  claimant  then  asked  this  witness,  if 
Brodnax  &  Newton  had  not  paid  his  order  for  eighty -seven 
dollars,  to  Seaman  &  Shackleford?  The  plainlifl'  objected  to  this 
question  and  the  court  decided  that  the  claimant  might  be  allow- 
ed to  examine  the  witness  as  to  the  payment  of  the  draft,   but 
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not  as  to  the  amount  of  it,  unless  it  was  produced,  its  loss  estab- 
lished, or  it  being  made  to  appear,  that  it  was  in  the  possession  of 
the  adverse  party,  and  that  notice  had  been  given  to  him  to  pro- 
duce it  at  the  trial. 

Evidence  was  offered  tending  to  show  a  satisfaction  of  the 
debt,  by  payment  previous  to  the  levy,  and  therefore  the  claim- 
ant moved  the  court,  to  exclude  tiie  execution  from  the  jury,  but 
the  court  overruled  the  motion. 

The  claimant  excepted  to  the  decision  of  the  circuit  court  on 
all  these  points,  and  assigns  the  same  as  error. 

Dargan,  for  the  plaintiff  in  error,  made  the  following  points: 

1.  Newton  was  a  competent  witness;  nothing  being  shown 
from  which  the  insolvency  of  Overstreet  could  be  inferred.  A 
creditor  of  a  decedant'd  estate,  is  a  competent  witness  for  the 
administrator  in  a  suit  by  the  latter,  and  the  same  principle 
seems  to  govern  this  case.  Yaurt  v.  Martin,  (3  S.  &  R.  427;) 
Carter  v.  Pierce,  (1  D.  &  E.  93;)  Dunois  v.  Davies,  (1  M.&M. 
345;)  2  Wms.  on  Ex'rs.  (1160,  1165.) 

2.  Overstreet  ought  to  have  been  allowed  to  state  the  amount 
of  the  draft.  The  question  is  not  within  the  rule  which  excludes 
oral  evidence  of  a  fact  better  shown  by  a  written  instrument. 

3.  The  execution  having  been  discharged  by  payment,  ought 
to  have  been  excluded. 

Clark,  contra,  cited  and  relied  on  the  following  authorities: 

1.  2  Starkie  on  Ev.  747;  Bank  of  Alabama  v.  McDade,  (4 
Porter  251.) 

2.  Rinaldi  v.  Rives,  (1  Stew.  173;)  Cloud  v.  Patterson  (ib. 
394;)  Mordecai  v.  Beal,  (8  Por.  529.) 

3.  Betlis  v.  Taylor,  8  Por.  564.) 

GOLDTHWAITE,  J.— 1.  The  witness,  Newton,  was  called 
to  support  the  title  of  the  claimant  to  the  trust  property,  convej'- 
ed  that  certain  debts  might  be  provided  for;  and  among  them  is 
one  due  to  a  firm  of  which  the  witness  was  a  partner.  This,  is 
not  like  the  case  of  a  creditor  of  a  decedent's  estate,  who  is  called 
as  a  witness  to  support  a  suit  by  the  administrator,  because  the 
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interest  of  the  creditor  is  uncertain,  whether  the  estate  is  solvent 
or  otherwise;  but  here,  a  specific  appropriation  is  made,  of  at 
least  a  portion  of  the  debtor's  estate  to  which  the  witness  is  en- 
titled to  resort,  if  the  deed  is  valid,  to  the  exclusion  of  all  who 
are  not  preferred  in  the  same  manner  as  himself.  Illustration  is 
however,  unnecessary,  because  the  question  is  concluded  by  the 
decision  of  the  court  in  the  case  of  the  Bank  of  the  State  of  Ala- 
bama V.  McDade,  (4  For.  252,)  which  settles,  that  a  person  oc- 
cupying this  relation  is  not  a  competent  witness. 

2.  The  second  exception  taken  in  the  circuit  court,  is  too  vague 
and  indeterminate  to  authorize  a  reversal,  even  if  we  were  satis- 
fied that  the  court  erred.  It  is  the  duty  of  a  party  complaining  of 
error,  to  shov»  such  a  state  of  facts  before  the  jury,  that  injury 
to  his  rights  most  probably  resulted  from  the  erroneous  action  of 
the  court;  and  if  the  exception  is  so  uncertain  as  to  leave  this 
doubtful,  an  appellate  court  ought  never  to  reverse. 

The  position  assumed  by  the  circuit  court  is  not  necessarily 
erroneous,  although  it  might  be  under  peculiar  circumstances. 
The  witness  Overstreet,  was  probably  offered,  to  show  his  indebt- 
edness to  Brodnax  &  Newton,  but  having  unexpectedly  denied 
being  indebted,  he  is  then  asked  the  question,  which  was  object- 
ed to;  the  answer  to  this  question  would  lead  to  no  conclusion, 
without  other  evidence,  for  if  such  an  order  was  drawn,  the  legal 
presumption  would  be,  that  it  was  drawn  against  funds;  if  it 
was  intended  to  show  by  the  answer,  that  Overstreet  was  a  debtor, 
by  means  of  this  order,  then  it  was  not  proper  to  give  evidence 
of  it,  unless  its  absence  was  properly  accounted  for.  In  this 
view  the  action  of  the  court  would  have  been  entirely  correct. 
On  the  other  hand,  if  the  question  was  asked,  in  order  that  the 
answer  might  show  (he  witness  to  have  been  mistaken  when  he 
made  the  denial  of  indebtedness,  it  would  be  proper  and  subject 
to  no  just  exception.  In  the  condition  in  which  this  point  is  left 
by  the  bill  of  exceptions,  too  much  is  necessary  to  be  inferred, 
and  too  little  is  stated  to  warrant  the  conclusion  that  the  eourt 
erred  in  this  particular. 

3.  The  only  remaining  point  raised  on  the  record  is  within 
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the  principle  settled  in  Beltis  v.  Taylor  (8  Por.  564,)  in  which  it 
was  held,  that  a  claimant  is  not  permitted  to  question  the  validity 
of  the  judgment,  or  the  regularity  of  the  execution  under  which 
the  property  is  sought  to  be  condemned,  as  those  inquiries  are 
foreign  to  the  issue  between  the  parties.  A  payment  is  as  en- 
tirely without  the  issue  as  any  other  matter  which  can  be  con* 
ceived.     Judgment  affirmed. 


Hallett  and  Walker  v.  O'BrteN'. 

i.  A  man's  voluntarj'  affidavit,  is  evidence  against  him,  as  an  admission  of  tn« 
facts  stated  therein. 

2.  The  deposition  which  is  taken  and  read  by  a  party  on  one  trial,  is  evidence  when 
used  by  lo  the  opposite  party  on  a  subsequent  trial  of  the  same  cause.  But  it  will 
hot  conclude  the  party  against  whom  it  is  offered,  and  he  may  show  by  the  wit- 
ness giving  the  deposition,  that  he  was  mistaken  in  the  facts  it  narrates  ;  and  per- 
haps may  prove  by  other  evidence,  the  truth  in  regard  to  the  facts  deposed  to. 

3.  Semble — That  letters  or  other  writings  which  have  been  used  on  one  trial  by  one 
party,  may  be  read  as  evidence  on  a  subsequent  trial  of  the  cause  by  the  opposite 
party  ;  on  the  ground  that  he  who  first  offered  them,  had  admitted  their  contents 
to  be  true. 

4.  The  mere  filing  of  a  deposition  does  not  license  the  party  against  whom  it  was 
taken,  to  read  it  as  an  admission  to  the  jury  ;  and  it  can  only  be  used  if  it  be  legal 
evidence  in  itself. 

THE  defendant  in  error  declared  against  the  plaintiff's  in  thcs 
county  court  of  Mobile^  for  work  and   labour  done,    for  goods, 
wares  and  merchandise  sold  and  delivered,  for  money  lent  and 
74 
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advanced,  paid,  laid  out  and  expended,  for  money  had  and 
received,  and  on  an  account  stated. 

The  record  informs  us  that  the  case  was  tried  on  an  issue  of 
fact,  and  that  a  verdict  was  thereupon  rendered,  but  it  no  where 
appears  what  the  pleas  were. 

On  the  trial  the  presiding  judge  sealed  a  bill  of  exception?, 
which  is  as  follows,  "after  the  plaintiffs  evidence  was  closed, 
the  defendants  offered  in  their  behalf,  William  Kitchen,  a  wit- 
ness who  was  sworn  and  examined,  and  gave  his  evidence  to  the 
jury.  The  plaintiff  then  offered  to  read  as  evidence,  an  affidavit 
made  by  said  Kitchen,  with  a  diagram  attached,  which  is  hereto 
annexed,  the  affidavit  having  been  filed  at  a  previous  term,  on 
an  application  made  for  a  new  trial.  The  defendants  called  upon 
the  plaintiffs  counsel,  to  state  l?\e  object  for  which  it  was  offered; 
to  which  he  replied  it  was  as  evidence  in  the  cause — the  defend- 
ants objected  to  it  as  evidence,  unless  it  was  to  impeach  the  cre- 
dibility of  said  Kitchen  as  a  witness:  the  plaintiffs  counsel  dis- 
claimed the  intention  to  impeach  the  witness,  and  insisted  on 
his  right  to  read  the  deposition  as  evidence  generally — which 
was  objected  to,  but  the  court  overruled  the  objection,  and  the 
paper  was  read  to  the  jur)',  with  the  diagram  as  evidence  in  the 
cause  geneially— to  which  the  defendants  excepted,  and  pray  this 
to  be  sealed  as  a  bill  of  exceptions,  which  is  done  accordingly," 
&c. 

It  is  not  expressly  stated  in  the  record,  at  whose  instance  the 
affidavit  of  Kitchen  was  filed  on  the  application  for  a  new  trial, 
though  the  matter  of  it  is  such  as  leaves  no  doubt,  that  if,  by 
cither  party,  it  must  have  been  the  plaintiffs  in  error.  It  is  in 
regard  to  the  filling  up  of  a  water  lot  in  the  city  of  Mobile,  by 
the  defendant,  and  details  conversations  between  him  and  the 
plaintiffs'  testator,  tending  to  show  that  the  testator  had  agreed 
with  another  person  to  fill  up  the  lot,  and  had  fully  paid  him  for 
the  same,  and  that,  that  other  person  had  agreed  with  the  defend- 
ant to  do  the  work.  The  diagram  attached,  is  calculated  to  show 
the  locality  of  the  lot,  the  work  done,  and  the  work  agreed  to  be 
done. 
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A  vercict  and  judgment  having  been  rendered  in  favor  of  the 
plainlifT,  a  writ  of  error  has  been  5ued  to  this  court,  in  order  to 
revise  the  same. 

Stewart,  for  the  plaintiff. 
J.  A  Campbell,  contra. 

COLLIER,  C.  J.— By  rule  XXII  for  the  regulation  of  prac- 
tice in  the  circuit  and  county  courts,  it  is  provided  that  <<  Rea- 
sons in  arrest  of  judgment,  and  reasons  for  a  new  trial,  and  the 
affidavits  in  support  thereof,  if  an^  are  relied  on,  shall  be  tiled 
with  the  clerk,  and  notice  thereof  be  given  to  the  adverse  party 
one  day  before  the  argument.  If  the  cause  is  tried  on  the  last 
day  of  the  term,  the  notice  shall  be  given  when  the  motion  is 
entered.  The  party  making  such  motion,  is  entitled  to  the  open- 
ing and  conclusion  of  the  argument,"  &c.  [I  Stewart's  Rep. 
616  ] 

The  filing  of  an  affidavit,  and  the  reading  and  relying  on  it 
before  the  court  on  an  application  for  a  new  trial,  are  not  the 
same  thing,  but  are  distinct  steps  under  the  rule — the  one  pre- 
ceding the  other.  We  are  informed  by  the  bill  of  exceptions, 
that  the  affidavit  of  Kitchens  was  filed,  but  it  is  entirely  silent  as 
to  the  fact,  whether  it  was  seen  by  the  court,  or  in  an}'  manner 
influenced  its  judgment  in  deciding  upon  the  motion.  Now  it 
may  be,  and  doubtless  is  true,  that  Kitchen's  affidavit  was  filed, 
yet  it  by  no  means  follows,  that  it  was  relied  on  before  the  court, 
or  that  the  court  did  not  grant  a  new  trial,  under  the  conviction 
that  the  verdict  of  the  jury  was  unauthorized  by  the  evidence 
before  them. 

We  must  then  consider  the  question  presented  by  the  bill  of 
exceptions,  upon  the  hypothesis  that  the  proof  to  the  county 
court,  went  only  so  far  as  to  sliow  that  the  affidavit  was  filed;  and 
in  this  view,  we  are  to  inquire  whether  it  could  be  read  by  the 
defendant  in  error  as  an  admission  of  the  plaintiffs. 

A  man's  voluntary  affidavit  is  evidence  against  him,  as  an  ad- 
mission of  the  facts  stated  in  it,  (I  Saund.  on  Pi.  and  Ev.  41.) 
So  is  the  deposition  of  a  witness  which   is  taken  and  read  by  a 
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party  on  one  trial,  evidence  of  the  facts  it  contains,  when  used  by 
the  opposite  party,  on  a  subsequent  trial  of  the  same  cause.  Such 
evidence,  as  an  admission,  cannot  conclude  the  party  against 
whom  it  is  offered,  but  he  may  show  by  the  witness  giving  the 
deposition,  wherein  he  was  mistaken,  and  may  perhaps  show, 
by  other  competent  evidence,  the  truth  in  regard  to  the  facts 
deposed  to.  And  it  has  been  held  that  letters  or  other  wri- 
tings, which  have  been  used  on  one  trial,  by  one  party, 
may  be  read  as  evidence  on  a  subsequent  trial  of  the  cause, 
by  the  opposite  parly,  on  the  ground  that  he  who  first  offer- 
ed them,  had  admitted  their  contents  to  be  true.  In  con- 
sidering this  doctiine  in  Maclay's  lessee  v.  Work  f  /  fl/;  (1  Serg't. 
and  Rawle's  Rep.  194.)  the  supreme  court  of  Pennsylvania,  say 
that  they  can  •«  see  no  reason  why  the  affirmation  of  a  fact  in  a 
judicial  proceeding,  should  not  also  be  evidence  of  such  fact, 
against  the  party  affirming  its  existence.  An  allegation  of  a  par- 
ticular fact  is  an  express  admission  of  its  existence,  for  we  can- 
not suppose  the  party  would  have  insisted  on  it,  unless  under  a 
belief  that  what  he  alledged  was  true;  and  if  he  acted  wiih  bad 
faith,  he  ought  to  take  the  consequences."  And  in  Hovey  v. 
Hovey,  (9  Mass.  Rep.  216,)  it  was  held  that  one  party  cannot 
use  as  evidence  his  own  deposition,  which  had  been  taken  in  an- 
other action  by  the  party  against  whom  it  is  proposed  to  read  it; 
for  it  cannot  be  inferred,  from  his  procuring  it,  that  he  thereby 
admits  its  truth.  This  case  is  cited  to  show  ihat  the  mere  taking 
and  filing  an  affidavit,  does  not  amount  to  an  affirmation  of  its 
truth,  but  in  order  to  give  to  it  this  effect,  it  should  have  been 
used  as  evidence  by  tlie  party  taking  it-,  and  even  in  that  particular 
case,  it  would  not  have  been  evidence:  (Martin  v.  Root;  17 
Mass.  Rep.  222.) 

So  it  has  been  adjudged  that  the  case  prepared  after  the  trial, 
as  the  ground  of  a  motion  for  a  new  trial,  or  a  bill  of  exceptions, 
which  embodies  facts,  is  not  evidence  on  an  after  trial  of  the 
same  cause.  The  latter  might  be  used  to  discredit  a  witness 
used  on  the  second  trial:  (Etting  v.  ScotI;  2  Johns.  Rep.  157; 
Harrison's  devisees   v.    liaker;    .'j    Litt.    Rep.    250:  Bailor  v. 
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Smilher's;  I  Monroe's  Rep.  6.)  But  it  has  been  questioned 
whether  such  evidence  is  admissible,  even  to  discredit  a  witness; 
or  whether  it  should  not  be  regarded  as  insufficient  for  any  pur- 
pose, unless  tho  admission  of  some  fact  contained  in  it,  be  made 
the  condition  of  a  new  trial:  (3  vol.  of  Cowan's  Phil.  Ev.  182 — 
197.) 

Our  conclusion  on  the  point  is,  that  where  a  paper  or  deposi- 
tion is  read  as  evidence  to  the  jury,  the  party  using  it  thus,  ad- 
mits it  to  be  proper  evidence;  and  it  may  be  used  on  a  subse- 
quent trial  of  the  same  cause,  by  the  opposite  party;  but  the 
mere  filing  of  a  deposition,  does  not  license  the  party  against 
whom  it  was  taken,  to  read  it  as  an  admission  to  the  jury;  and  it 
can  only  be  used  if  it  be  legal  evidence  in  itself.  The  party 
taking  the  deposition,  may  have  discovered  that  It  was  inadmis- 
sible for  him,  or  that  the  facts  it  proved,  were  unfavorable  to  his 
interest,  or  were  in  themselves,  false.  Under  such  circumstan- 
ces, he  could  not,  injustice,  be  charged  with  having  made  an  ad- 
mission of  its  truth. 

In  the  case  before  us,  as  it  is  unnecessary,  we  do  not  decide 
whether,  or  how  far,  affidavits  used  to  obtain  a  new  trial,  are  ad- 
missible as  evidence  on  a  subsequent  trial  of  the  same  cause.  But 
we  are  satisfied  that  affidavits  merely  filed  for  that  purpose,  but 
which  are  not  laid  before  the  court  to  influence  its  decision,  are 
clearly  inadmissible  as  evidence  generally,  and  can  only  be  used 
for  the  purpose  of  discrediting  the  witness;  the  more  especially, 
where  the  affiant  appears  in  court,  and  submits  to  an  examination 
as  a  witness. 

This  view  is  decisive  to  show  that  the  county  court  erred  in 
the  matter  excepted  to;  its  judgment  is  consequently  reversed, 
and  the  case  remanded. 
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1.  A  writ  to  which  the  sheriff  is  a  party,  should  be  directed  to  tlio  coroner,  and 
since  the  passage  of  the  act  of  1839,  a  writ  to  which  the  sheriff  is  a  party,  direct- 
ed to  any  sheriff  of  the  State,  although  executed  by  the  coroner,  is  irregular  and 
may  be  abated  on  the  plea  of  the  defendant. 

2.  A  refusal  by  the  court  to  quash  such  a  writ  is  not  error. 

Error  to  the  Circuit  Court  of  Pickens  County. 

Peck  and  Clark,  for  plaintiff  in  error. 
Wm.  Cochran,  contra. 

ORMOND  J. — Tlie  writ  in  tiiis  case  which  was  sued  out  by 
the  defendant  against  the  plaintiff  in  error,  describes  the  defen- 
dant as  sheriff  of  the  county  of  Pickens ^  and  is  directed  "  to 
any  sheriff  of  the  State  of  Alabama."  This  writ  was  executed 
by  one  Eli  O'Neal,  who  describes  himself  as  coroner. 

The  defendant  below,  moved  to  quash  the  writ  because  it  was 
directed  to  the  sheriff,  which  motion  the  court  refused,  and  on 
nil  dicil  rendered  judgment  for  the  plaintiff  below. 

There  can  be  no  doubt  the  writ  in  this  case  was  irregularly 
issued,  the  sheriff  being  a  party  to  the  suit,  it  should  have  been 
directed  to  the  coroner.  The  act  of  1836,  directing  all  original 
mesne  and  final  process  to  be  directed  to  any  sheriff  of  the  State, 
will  not  authorize  such  a  direction  as  the  present.  The  object 
of  that  act  was  to  enable  any  sheriff  in  whose  county  the  defen- 
dant might  be  found,  to  execute  the  process — provided  the  sher- 
iff of  the  county,  could  have  executed  it  in  the  county  to  which 
it  was  returnable.  There  was  an  omission  in  the  act  as  to  writs 
to  be  executed  by  the  coroner,  which  was  afterwards  provided 
for  by  the  act  of  1S39,  entitled  *'  an  act  to  regulate  judicial  pro- 
ceedings," by  requiring  all  process  issued  to  the  coroner  to  be 
directed  to  any  «'  coroner  of  the  State." 
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This  writ  was  in  fact  executed  by  the  coroner,  but  that  will 
not  cure  liie  defect,  if  the  irregularity  is  sought  to  be  redressed  in 
the  proper  mode;  but  it  is  our  opinion,  that  the  objection  could 
not  be  made  by  motion  to  quash  the  writ,  for  that  cause,  or  at 
least  that  a  refusal  to  quash,  cannot  be  raised  on  error,  as  a  mode 
is  pointed  out  by  an  act  of  the  Legislature,  by  which  the  defen- 
dant may  avail  himself  of  the  objection. 

The  act  is  to  be  found  in  Aikin's  Digest,  162,  and  provides 
that  writs  issuing  in  any  other  mode  than  that  pointed  out  by  the 
statute,  "  may  be  abated  on  the  plea  of  the  defendant."  In  the 
case  of  Nabors  v.  Nabors,  2  Porter  162;  this  court  held  that 
may,  as  used  in  the  statute,  means  must.  The  court  say,  "  the 
statute  has  not  declared  such  a  writ  void;  it  contemplates  the 
possibility  of  errors  in  the  acts  of  the  clerk,  and  provides  a  rem- 
edy by  which  the  defendant  shall  be  permitted  to  avail  himself 
of  the  defect,  and  get  the  benefit  of  the  delay."  The  case  of 
Jordan  v.  Bell,  8  Porter  53,  is  similar  in  principle,  and  decided 
on  the  authority  of  that  case. 

We  consider  this  case  in  principle  like  those,  and  settled  by 
the  decisions  there  made.  The  defect  is  a  mere  irregularity,  not 
reaching  the  merits  of  the  question,  and  there  can  be  no  doubt 
that  the  ends  of  justice  will  be  accomplished  by  requiring  a  strict 
compliance  with  the  statute. 

Let  the  judgment  be  affirmed. 
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Crawford   v.  CreAgM. 

I  It  is  not  error  for  a  court  to  refuse  to  dismiss  an  action,  because  the  indorsement 
on  the  writ  does  not  show  the  title  of  a  promissory  note  sued  on,  to  be  in  the  plain- 
tiff. 

2.  If  the  county  court  direct  a  jury  of  by-standers  to  be  summoned  for  the  trial  of 
a  cause,  and  this  course  is  not  excepted  to,  the  irregularity,  if  it  is  one,  is  no  cause 
of  revefsal. 

Writ  of  Error  to  the  County  Court  of  Washington  County. 

ACTION  of  assumpsit.  The  cause  of  action,  indorsed  on 
the  writ,  is  staled  to  be  a  promissory  note,  payable  to  P.  T. 
Harris  or  order;  but  no  assignment  of  the  note  or  any  other 
matter  is  set  out,  to  show  any  title  to  the  note,  in  the  plaintiff. 
At  the  return  of  the  writ  within  the  three  first  days  of  the  term, 
the  defendant  entered  in  the  rule  book  of  the  court  this  motion, 
•<  the  said  defendant  moves  the  court  to  dismiss  the  said  action, 
because  the  indorsement  on  the  writ  does  not  show  any  cause  of 
action  in  the  said  plaintiflf. 

WM.  CRAWFORD,"  for  himself. 

This  motion  was  entered  as  before  stated,  at  the  return  term, 
which  was  in  July,  1S38,  and  the  plaintiff  filed  his  declaration 
on  the  34th  day  of  October,  1838,  in  which  he  describes  the 
note  as  having  been  indorsed  to  him  by  the  payee.  At  the  July 
term  1839,  the  court  overruled  the  motion  entered  on  the  rule 
book,  at  July  term  1838.  The  defendant  then  pleaded  non  as- 
sumpsit, and  thereupon  the  court  ordered  a  jury^to  be  summonei 
from  the  by-standers,  who  were  returned  by  the  sheriff,  accord- 
ing to  that  order.  The  jury  thus  organized,  found  a  verdict  for 
the  plaintiff,  on  which  judgment  was  rendered. 

The  errors  assigned  are — 

1.  That  the  county  court  erred  in  overruling  the  motion  Ic 
dismiss  the  action. 

2.  In  ordering  a  jury  to  be  summoned  from  the  by-slanders. 
Crawford,  pro  se,  submitted  a  written  argument,  in  which 

he  endeavors  to  sustain  both  assignments  of  crror^  and  cites  us  to 
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the  1st  point,  Howell  v.  Hallett,  Minor  102;  Tankersly  v.  Rich- 
ardson, 2  Stew.  130;  Aikin's  Digest  278,  S.  12.     2d  point  Aik- 
in's  Digest  298,  S,  24;  lb.  S.  26,  and  the  titles  of  these  acts. 
Lyon,  contra — cited  Johnson  v.  Perry,  4  S.  &  P.  45. 

GOLDTHWAITE,  J  — 1.  The  cases  of  Johnson  v.  Perry, 
4  S.  &  P.  45;  Wharton  v.  Franks, 9  Porter,  233;  and  Maverick 
v.Dufiee,  supra,  are  decisions  of  this  court,  on  the  same  princi- 
ple that  is  involved  in  the  first  assignment  of  error,  and  would 
be  conclusive  against  it,  even  if  the  motion,  which  was  entered 
on  the  rule  book  of  the  circuit  court,  had  been  made  at  that  time 
to  the  court  and  then  overruled. 

2.  The  second  assignment  has  been  argued  with  great  force, 
and  the  peculiar  organization  of  the  county  court,  hds  been 
very  fully  investigated,  to  show  that  it  does  not  possess  the 
power  to  summon  a  jury  of  by-standers.  If  this  conclusion 
was  arrived  at,  the  cause  of  the  plaintiff  in  error  would  not  be 
advanced,  because  we  must  consider  the  irregularity,  if  it  is  one, 
as  waived,  by  not  having  been  excepted  to  in  the  county  court. 
The  party  was  present  when  the  jury  was  directed  to  be  sum- 
moned, and  made  no  challenge,  either  to  the  array  or  to  the  polls, 
for  this  cause.  The  verdict,  if  one  had  been  rendered  for  the 
defendant,  could  not  have  been  set  aside  for  this  reason,  and  would 
have  been  an  effectual  discharge  of  the  cause  of  action,  and  we 
know  of  no  reason  why  it  should  not  be  equally  conclusive 
against  him. 

It  is  perfectly  clear  that  the  county  court  had  jurisdiction  of 
this  action,  and  if  irregularities  or  errors  have  intervened  in  the 
progress  of  the  trial,  and  have  not  been  excepted  to,  the  uniform 
course  of  practice,  is,  to,  consider  them  as  waived.  A  contrary 
course  would  enable  a  party  to  fold  his  hands  and  rest  perfectly 
secure,  if  the  slightest  error  intervened;  when,  if  he  had  objected 
to  the  erroneous  course  about  to  be  pursued,  it  could  have  been 
corrected  or  obviated  by  the  adverse  party. 

There  is,  in  our  opinion,  no  error  shown  in   the  record,   and 

the  judgment  is  affirmed. 
75 
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Douthitt's  Administrator  v.  Douthitt. 

J.  The  administrator  presented  his  accounts  and  vouchers,  against  the  estate  of  his 
intestate,  for  final  settlement  and  allowance,  to  the  Orphans'  court:  whereupon, 
the  court  ordered,  that  publication  be  made  in  some  newspaper,  &c.  notifying  all 
persons  concerned,  that  on,  &c.  "said  accounts  will  be  acted  on,  and  allowed, 
and  the  estate  finally  settled,  and  distribution  thereof,  made  by  the  court" — Held, 
that  the  notice  did  not  conform  to  the  statute,  but  that  it  should  have  informed 
the  persons  interested,  when  the  judge  of  the  Orphans'  court  would  report  the 
account  to  the  court  for  allowance,  that  they  might  file  exceptions  to  the  report, 
if  dissatisfied  with  it. 

2.  It  is  not  competent  for  the  Orphans'  court,  to  charge  an  administrator  with  notes 
and  accounts  in  his  hands,  uncollected,  as  cash;  the  more  especially,  if  neglect  or 
mismanagement  are  not  imputable  to  him. 

THIS  was  a  proceeding  in  the  Orphans'  court  of  Tuscaloosa. 
The  first  entry  found  in  the  transcript,  was  made  on  the  22d 
July,  1839,  and  is  as  follows:  "  This  day,  Herbert  P.  Douthitt, 
adiTiinislratorof  the  estate  of  Janmes  Douthitt,  deceased,  came  in- 
to court,  and  presented  his  accounts  and  vouchers  against  said 
estate,  for  allowance;  which  were  stated  and  examined  by  the 
court.  It  is  therelore  ordered,  by  the  court,  that  publication  be 
made  in  some  newspaper  printed  in  Tuscaloosa,  notifying  all 
persons  concerned,  that  on  Monday  the  16lh  day  of  September 
next,  said  accounts  will  be  acted  on  and  allowed,  and  the  estate 
finally  settled,  and  distribution  thereof  made  by  the  court." 

On  the  1 6th  day  of  September,  the  court  <'  proceeded  to  make 
a  final  settlement  of  the  estate  of  James  Douthitt,  deceased,  with 
H.  P.  Douthitt,  the  administrator  thereof,  which  is  ordered  by 
the  court  to  be  recorded." 

Then  follows  a  statement  of  the  account  of  the  plaintiff  in  er- 
ror, in  which  the  defendant  is  debited  to  the  amount  of  several 
hundred  dollars,  and  his  distributive  share  reduced  pro  tanto. 
Much  the  larger  portion  of  the  estate  remaining  in  the  plaintiff's 
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hands  unadminislered,  consists  of  promissory  notes,  yet  uncollect 
ted,  and  which  so  far  as  the  record  informs,  may  or  may  not  be 
collected. 

Lastly,  comes  the  decree  of  the  court,  which  recites  "  Where- 
as, publication  has  been  made  for  forty  days  previous  to  this 
time,  for  the  administrator  and  others  to  file  their  accounts  and 
vouchers  against  said  estate,  and  I  have  examined  the  same  and 
audited  the  accounts,  and  reported  them  for  a  final  hearing  on 
the  third  Monday  in  September,  it  being  a  regular  term  of  the 
Orphans'  court  of  Tuscaloosa  county,"  &c. 

The  decree  states,  that  the  plaintiff  and  detendant  are  the  only 
heirs  and  distributees  of  the  estate  intestate;  charges  the  plaintiff 
with  the  notes  in  his  hands  uncollected,  as  cash;  and  concludes  as 
follows:  "It  is  therefore  ordered  and  decreed,  that  H.  P.  Douthitt, 
the  administrator,  pay  to  N.  J,  F.  Douthitt,  the  sum  of  two  thou- 
sand and  ninety-four  dollars  and  fifty-six  cents^  his  distributive 
share  of  said  estate;  and  that  execution  issue  accordingly." 

That  the  decree  of  the  Orphans'  court  may  be  re-examined,  a 
Writ  of  error  has  been  sued  to  this  court. 

\Vm.  Cochran,  for  the  plaintiff. 
Peck,  for  the  defendant. 

COLLIER,  C.  J.— It  is  insisted  by  the  plaintiff  that  in  this 
case,  there  is  error  in  the  record — First.  Because  the  proceed- 
ings preparatory  to  the  decree  are  irregular:  Second.  Because 
the  decree  is  unauthorized  by  the  matters  appearing  in  it. 

First.  By  the  21st  section  of  the  act  of  1806,  "concerning 
wills  and  testaments,  the  settlement  of  intestate's  estates, 
and  the  duty  of  executors,  administrators  and  guardians,'* 
(Aikin's  Digest  182)  the  judge  of  the  county  court  is  au- 
thorized and  required  to  take,  receive  and  audit  all  accounts 
of  executors,  administrators,"  &c.;  «' and  after  examining 
and  auditing  such  accounts,  and  causing  them  to  be  properly 
stated,  to  report  the  same  for  allowance  to  the  next  term  of  the 
Orphans'  court,  the  executor,  administrator,"  &c.  giving  at  least 
forty  days  notice  of  his  intention  of  having  such  account  pre- 
sented at  said  court,  for  allowance  at  said  term."     The  notice  is 
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to  be  given  by  written  advertisement,  either  posted  "  in  three  of 
the  most  public  places  in  the  county,"  or  published  in  some 
newspaper  of  the  State  according  as  the  judge  may  direct,  &c. 

By  the  1st  section  of  an  act  of  1822,  "concerning  the  judges 
of  the  county  court,"  it  is  enacted,  that  "  Hereafter,  it  shall  be 
the  duty  of  the  judges  of  the  county  courts,  in  their  respective 
counties,  to  give  the  notice  now  required  by  law  to  be  given  by 
executors,  administrators,  or  guardians,  of  the  term  of  the  said 
court,  at  which  any  executor,  administrator  or  guardian,  may  be 
required  by  said  judge,  to  present  for  allowance,  his  settlement 
or  account  current,  made  as  prescribed  by  law,  in  vacation."  (Aik. 
Dig.  252.) 

The  order  of  the  court,  which  notices  the  presentation  of  the 
accounts  and  vouchers  of  the  administrator,  remarks,  that  they 
*<were  staled  and  examined  by  the  court,"  and  then  orders 
publication  to  be  made,  &c.  ''notifying  all  persons  concerned, 
that  on  Monday,  the  16th  day  of  September  next,  said  account 
will  be  acted  on  and  allowed,  and  the  estate  finally  settled,  and 
distribution  thereof  made  by  the  court."  So  far,  there  is  a  sub- 
stantial compliance  with  the  law;  but  the  recital  in  the  decree  of 
the  court,  shows,  that  the  terms  in  which  the  order  required  pub- 
lication to  be  made,  vi'ere  not  substantially  followed;  and  that  the 
publication  actually  made,  called  upon  the  administrator  and 
others,  to  file  their  vouchers  against  the  estate."  In  the  decree, 
the  judge  also  says  in  reference  to  the  accounts  and  vouchers,  "  I 
have  examined  the  same,  and  audited  the  accounts,  and  reported 
them  for  a  final  hearing,  on  the  third  Monday  in  September,  it 
being  a  regular  term  of  the  Orphans'  court  of  Tuscaloosa  county, 
and  the  examination  of  the  accounts  was  continued  from  day  to 
day,  up  to  the  present  time." 

It  is  clear,  that  the  publication  which  the  decree  informs  us 
was  made,  is  not  such  as  the  law  contemplates.  It  calls  upon  the 
administrator  and  others  to  file  their  accounts  and  vouchers. 
The  administrators  should  have  done  this  previously,  and  the 
judge  have  examined,  audited  and  stated  them;  that  is,  the  judge 
fihould  have  caused  the  account  of  the  administrator,  so  far  as  it 
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seems  to  be  properly  vouched,  to  be  stated  at  length  at>d  in  form, 
that  the  true  condition  of  the  estate  might  be  seen,  at  a  single 
view.  This  being  done,  the  account  would  have  been  open  to 
exception,  in  the  same  manner  that  the  report  of  a  master  in 
chancery  is;  hence,  the  publication  should  give  notice  of  the 
time,  when  the  judge  would  report  the  account  to  the  court  for 
allowance.  And  upon  publication  being  duly  made,  and  no  ex- 
ception taken  or  allowed,  the  account  as  stated,  should  be  allow- 
ed. (Aik.  Dig.  182;  sec.  27:  Portis  v.  Creagh,  executor;  4  Por- 
ter's Rep.  332.) 

Whether  the  examination  and  statement  of  the  administrator's 
accounts,  were  completed  previous  to  the  third  Monday  in  Sep- 
tember, is  left  very  much  in  doubt  by  the  recital  in  the  decree; 
3'et,  as  there  are  other  errors  apparent  in  the  proceedings,  we 
need  not  determine  this  point.  (Legatees  of  Grayson  v.  Horn; 
7  Porter's  Rep.  270.) 

It  was  clearly  irregular,  to  charge  the  administrator  with  the 
notes  remaining  in  his  hands  uncollected,  and  to  authorize  the 
collection  of  the  defendant's  portion  of  them,  as  if  they  had  been 
converted  by  the  plaintiff.  Such  a  decree  is  not  only  opposed  to 
the  law;  but  in  the  absence  of  all  proof  of  neglect  or  mismanage- 
ment, has  not  the  semblance  of  justice  to  sustain  it.  A  question 
precisely  analogous,  arose  in  Dobbs  et  al.  v.  The  Distributees  of 
Cockerham's  estate;  2  Porter's  Rep.  341.  In  that  case  a  pro- 
ceeding was  instituted  before  the  Orphans'  court,  to  ascertain 
whether  four  slaves  not  included  in  the  inventory,  were  the 
property  of  the  intestate  at  the  time  of  his  death,  and  subject  to 
distribution.  The  slaves  were  determined  to  constitute  a  part 
of  the  intestate's  estate:  whereupon,  their  value  was  assessed  by 
a  jury,  and  a  desree  rendered  by  the  court,  against  the  adminis- 
trator for  the  same.  In  considering  this  point  in  the  case,  the 
court  say,  "We  think  the  court  did  err,  in  charging  the  admin- 
istrators with  the  value  of  the  four  slaves,  as  found  by  the  jury, 
and  in  making  distribution  in  cash.  Qy  the  verdict,  the  negroes 
were  found  subject  to  distribution;  and  should  have  been  divi- 
ded among  the  distributees,  or,  if  that  could  not  be  done,  they 
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should  have  been  ordered  to  be  sold  at  public  auction,  under  the 
first  section  of  the  act  of  1S20."  This  case  is  conclusive  to 
show,  that  the  notes  nnaking  a  part  of  the  intestate's  estate,  should 
not  have  been  regarded  as  cosh.  For  the  error  in  so  considering, 
them;  as  also,  for  the  irrregularity  in  the  publication,  the  decree 
of  the  Orphans'  court  is  reversed,  and  the  case  remanded. 


Judson  v.  Emanuel,  ei  at. 

1.  Where  a  bill  for  a  foreclosure,  alledges  the  existence  of  the  notes  and  mortgage/ 
their  execution  may  be  pTO\ed^viva  voce  at  the  hearing,  and  a  recital  in  the  de- 
cree, that  such  proof  was  made,  will  be  sufficient  without  setting  out  the  evi- 
dence. 

2.  In  a  bill  to  foreclose  a  mortgage,  it  is  necessary  that  all  incumbrancers,  prior, 
and  subsequent,  should  be  parties;  but  if  process  is  served  on  them,  and  they 
fail  to  appear  and  answer,  the  complainant  may  proceed  to  foreclose  the  mort- 
gage. 

Error  to  the  first  district  Southern  Chancery  division,  sitting 
at  Mobile. 

This  was  a  bill  in  chancer}'  filed  by  Jonathan  Emanuel,  to 
foreclose  a  mortgage  on  certain  lands  described  in  the  bill,  exe- 
cuted by  the  plaintifi"  in  error  to  him,  and  one  Bloodgood.  The 
bill  charges  that  the  plaintiff  in  error,  was  indebted  to  the  com- 
plainant and  Bloodgood,  in  the  sum  of  seventeen  thousand,  one 
hundred  dollars,  secured  by  six  promissory  notes  as  follows, 
dated  1st  May,  1835: 

One  for  two  thousand  six  hundred  and  seventy-five  dollars, 
payable  to  Emanuel,  due  1st  May,  1836;  one  for  two  thousand 
six  hundred  and  seventy-five  dollars,  payable  to  J.  Bloodgood, 
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due  1st  May,  1S36;  one  for  two  thousand  eight  hundred  and 
fifty,  dollars,  payable  to  Emanuel,  due  1st  May,  1837;  one  for 
two  thousand  eight  hundred  and  fifty  dollars,  payable  to  Blood- 
good,  due  1st  May,  1S"7:  one  for  three  thousand  and  twenty-five 
dollars,  payable  to  Emanuel,  due  1st  May,  183S;  one  for  three 
thousand  and  twenty-five  dollars,  payable  to  Bloodgood,  due  1st 
May,  1833. 

The  bill  charges  that  the  third,  and  fifth,  of  the  notes  payable 
to  Emanuel  was  not  paid;  that  Bloodgood  pretends  to,or  claims  an 
interest  in  the  premises  by  virtue  of  the  mortgage,  and  prays 
that  he  be  made  a  party  defendant  to  the  bill  with  Judson,  and 
be  compelled  to  answer,  &c. 

The  bill  prays  an  account,  and  that  the  defendants  be  barred 
and  foreclosed  of  their  equity  of  redemption. 

The  subpoenaes  were  returned  executed,  on  both  of  the  defen- 
dants, and  they  failing  to  appear  and  answer,  a  decree ^ro  con- 
fesso  was  taken  against  them,  after  which  is  the  following  entry: 

A  decree /?ro  confesso  having  been  entered  in  this  case  for 
want  of  an  answer,  the  complainant  came  on  this  day,  and  pro- 
duced to  the  court  his  original  mortgage  and  notes,  which  are 
jiroven  and  referred  with  the  bill,  to  the  master,  to  report  the 
amount  due,  who  reported  the  sum  o(  six  thousand  eight  hun- 
dred and  forty-five  and  ninety-seven  one  hundredth  dollars, 
and  no  objection  being  made  to  the  report,  it  was  confirmed. 
The  court  decreed  "that  the  defendant  pay  that  sum,  with  in- 
terest from  the  date  of  the  decree  within  sixty  days,  and  in 
default  thereof,  that  then  the  master  sell  the  premises  described 
in  the  complainants  bill  and  mortgage,  at  public  auction  in  front 
of  the  court  house  of  the  county,  or  so  much  thereof,  as  may  be 
necessary  to  satisfy  the  said  debt,  &c. ,  on  the  same  conditions 
and  in  the  same  manner,  as  sheriffs  sell  under  execution;  that  he 
give  public  notice  of  said  sale  by  publication  in  a  newspaper 
published  in  the  city  of  Mobile,  once  a  week  for  thirty  days;  that 
he  pay  the  costs  of  suit,  and  complainants  demand  out  of  said 
sale,  and  the  residue,  if  any,  bring  into  court;  and  that  the 
master  report  what  he  shall  have  done  in  the  premises,  to  the 
next  term  of  this  court." 
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From  this  decree  Judson  prosecutes  this  writ  of  error  to  this 
court,  and  now  assigns  for  error, 

1.  That  the  court  did  not  sit,  and  was  not  held  at  a  term  pre- 
scribed by  law,  but  al  a  different  term. 

2.  There  is  no  evidence  to  support  the  decree. 

3.  That  the  assignment  of  John  Bloodgood  the  mortgagee,  is 
not  shown,  and  that  he  is  not  a  party  to  the  cause. 

4.  That  several  notes  embraced  in  the  mortgage  are  not  ac- 
counted for. 

5.  That  the  whole  decree  is  erroneous,  uncertain ^  and  void. 

Campbell,  for  plaintiff  in  error,  insisted  that  the  mortgage 
should  have  formed  a  part  of  the  evidence  in  the  cause.  (2 
Johns.  Ch.  Rep.  481;  2  H.  &  M.  129;  2  Madd.  426;  4th  Hen. 
&  Mun,  441.) 

The  exhibit  should  have  been  attached  to  the  bill;  a  copy 
appended  to  the  bill  cannot  be  proved  as  an  exhibit.  (3  Bibb 
199;   3  Marshall  171.) 

In  courts  of  chancery  all  matters  of  evidence  appear  in  the  re- 
cord, recitals  are  not  taken  for  facts,  but  the  evidence  of  the 
facts  are  required  to  be  spread  out  in  the  record.  If  a  deed  is 
shown,  whicli  on  its  face,  appears  to  be  a  copy,  exception  may 
be  taken  in  the  appellate  court;  a  fortiori,  \\\q  want  of  a  deed: 
(9  Cranch.  122;  6  Johns.  543.)  In  the  bill,  the  existence  of 
other  note?,  and  of  another  interest  in  the  debt  was  shewn.  An 
answer,  therefore,  was  not  necessary,  as  it  was  all  shewn  by  the 
bill;  and  the  order  of  reference,  should  have  included  an  inqui- 
ry, into  all  the  interests  specified  in  the  bill. 

The  master  is  the  proper  person  to  whom 'to  refer  matters  of 
account,  and  the  reference  should  have  been  as  broad  as  the  al- 
legations of  the  bill.  (Hopkins'  Rep.  277:  3  Johns.  591.) 

The  master's  report  is  good  for  nothing,  beyond  the  order  of 
reference.  In  this  case,  the  order  of  reference  was  to  calculate 
the  amount  due. 

Stewart,  contra. 
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ORMOND,  J.— -In  the  case  of  Levert  et  al.  v.  Redwood,  (9 
Porter  79,)  the  same  objection  which  is  now  urged  as  to  the 
proof  of  the  mortgage  and  notes,  viva  voce  before  the  chancel- 
lor, and  the  absence  of  the  proof  from  the  record,  was  made;  and 
the  court  held,  that  oral  testimony  might  be  received  at  the  hear- 
ing, to  prove  written  instruments,  or  other  documentary  evi- 
dence. The  court  say,  *'  the  power  to  admit  viva  voce  evidence 
being  shown,  it  must  follow  as  a  necessary  consequence,  that  the 
chancellor  must  also  have  thai  of  stating  what  the  evidence 
is,  and  it  would  be  wholly  unnecessary  for  him  to  pursue 
the  precise  statements  of  the  witnesses,  as  such  a  course 
would  frequently  encumber  the  record,  with  much  immaterial 
and  superfluous  matter.  The  objection  in  the  present  case,  is, 
that  the  mortgage  and  notes  are  not  set  out  in  hxc  verba.  The 
chancellor  states,  that  the  mortgage  and  notes  were  produced  and 
proved  in  open  court.  It  would  be  a  most  unreasonable  infer- 
ence to  draw  from  this  statement,  that  they  were  other,  or  variant, 
from  those  described  in  the  bill;  and  even  in  a  contested  suit,  we 
should  deem  this  statement  sufficient,  when  referring  to  the 
identical  papers,  which  were  the  foundation  of  a  suit." 

The  case  just  cited  on  this  point,  is  identical  in  all  respects 
with  this;  and  as  we  are  entirely  satisfied  with  the  decision  there 
made  it  is  decisive  of  this  question. 

It  is  further  insisted,  that  as  it  is  shown  by  the  bill,  that  Blood- 
good  had  also  an  interest  in  the  debt,  that  notwithstanding  he 
has  not  answered,  yet  as  it  appears  by  the  bill,  it  should  have 
been  referred  to  the  master  to  state  an  account. 

When  a  bill  is  exhibited  to  foreclose  a  mortgage,  all  incum- 
brancers, prior  as  well  as  subsequent,  must  be  made  parties  to  the 
bill,  otherwise  they  will  not  be  barred  by  the  foreclosure  and  sale 
of  the  premises.  Haynes  and  others  v.  Beach  and  others,  (3 
Johns.  Chan.  Rep.  459.)  In  this  case,  Bloodgood  was  made  a 
party  to  the  bill,  and  process  served  on  him,  but  he  failed  to 
appear  and  answer,  and  it  is  now  insisted,  that  the  decree  is  er- 
roneous in  not  assertaining  the  amount  due  Bloodgood  on  the 
mortgage,  thereby  exposing  the  mortgagor  to  another  suit  at  the 
76 
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instance  of  Bloodgood.  If  this  result  should  follow,  it  will  not 
be  the  fault  of  the  complainant,  he  has  done  all  in  his  power  to 
settle  the  litigation  in  one  suit,  and  cannot  be  deprived  of  his 
right  to  obtain  a  decree  for  his  debt,  by  the  refusal,  or  neglect  of 
another,  whose  debt  indeed,  for  any  thing  that  appears  to  the 
contrary,  may  be  paid. 

.  For  the  error  first  assigned,  that  the  decree  was  made  at  a  time 
when  the  court  had  no  power  to  sit,  the  decree  must  be  reversed 
and  the  cause  remanded,  on  the  authority  of  the  case  of  Cullum 
V.  Casey,  at  the  present  term. 


Fletcher  v.  Weisman. 

1.  Where  the  bill  of  exceptions  states  two  points  as  having  been  made  in  the  circuit 
court,  both  of  which  were  overruled,  and  thereupon  the  defendant  excepted  to  the 
decision  of  the  court.  This  is  a  sufficient  exception  as  to  each  of  the  points 
overruled, 

2,  The  admission  by  the  adverse  party,  that  a  letter  corresponded  with  a  written 
contract  which  had  been  entered  into  by  the  parties,  will  not  authorize  the  letter 
to  be  read  in  evidence,  to  prove  the  contract,  without  accounting  satisfactorily  for 
the  omission  to  produce  the  written  instrument,  of  which  the  letter  is  at  best,  only 
a  copy. 

Writ  of  error  to  the  Circuit  Court  of  Perry  County. 

ACTION  of  assumpsit  for  the  use  and  occupation  of  land. 
Pleas — non  assumpsit,  payment  and  set-off;  verdict  and  judg- 
ment for  the  plaintiff. 

At  the  trial  a  bill  of  exceptions  was  taken  by  the  defendant, 
which  states,  "  that  a  witness  was  introduced  by  the  plaintiff, 
who  said  the  land  was  rented  from  one  A.  J.  Cady  by  the  de- 
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fendant,  for  the  year  1837,  under  a  written  contract.  This  wit- 
ness also  said,  that  he  had  seen  the  contract,  but  did  not  know 
where  it  was  at  the  time,  when  the  trial  was  had;  he  believed  it 
was  in  the  possession  of  Cady,  or  the  defendant  when  he  last 
heard  of  it;  that  he  had  received  a  letter  from  Cady,  stating  what 
the  terms  of  the  contract  were;  this  letter  he  presented  to  the 
defendant  and  asked  him  if  what  was  stated  in  it,  corresponded 
with  the  written  contract.  The  defendant  admitted  that  it  did. 
This  letter  was  introduced  in  evidence.  To  all  which  evidence 
the  defendant  objected,  from  the  time  when  the  witness  stated 
the  contract  was  in  writing,  alledging  that  the  contract  con- 
tained other  provisions  than  the  rate  at  which  the  land  was 
rented.  The  objection  was  overruled  by  the  circuit  court. 
It  was  also  proved,  by  the  plaintiff's  witnesses,  that  there  had 
been  a  controversy  between  Weisman  the  plaintiff  and  Cady^  as 
to  the  title  to  the  land,  or  as  to  which  of  them  it  belonged;  that 
Fletcher  had  agreed  to  pay  the  rent  for  the  year  1S37,  to  the 
one  to  whom  the  land  should  be  determined  to  belong,  accord- 
ing to  the  contract  between  himself  and  Cady;  that  Cady  and 
Weisman  finally  agreed  that  the  land  belonged  to  the  latter;  and 
that  Fletcher  rented  it  from  him  for  the  year  1S3S.  To  all  this 
evidence  the  defendant  objected,  and  moved  the  circuit  court  to 
exclude  it  from  the  jury,  on  the  ground  that  the  written  contract 
between  them  and  Cady,  for  the  rent  of  the  land  for  the  year 
1S37,  was  not  produced,  or  its  absence  in  any  way  accounted  for; 
which  was  overruled  and  the  evidence  allowed  to  go  to  the  jury: 
and  thereupon  the  defendant  excepted  to  the  decision  of  the 
court." 

Errors  are  assigned  on  the  points  covered  by  the  exceptions. 

Phelan,  for  the  plaintiflf  in  error,  insisted  there  was  error, 
in  admitting  parol  evidence  when  the  written  contract  was  not 
produced,  or  its  absence  accounted  for. 

Peck,  for  the  defendant  in  error,  stated  as  a  preliminary  ob- 
jection to  entering  on  the  main  question,  that  the  admission  of 
the  secondary  evidence  was  not  excepted  to. 

He  considered  the  bill  of  exceptions  as  ohjecling  but  not  as 
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excejjting  to  the  admission  of  the  letter  as  evidence,    and  cited 
The  Bank  of  the  State  of  Alabama  v.  McDade,  4  Porter,  252. 

GOLDTHVVAITE,  J.— The  bill  of  exceptions  presents  two 
distinct  points;  the  first  is  an  objection  to  the  admission  of  the 
evidence  respecting  the  contract  for  the  year  1S37,  given  sub- 
sequently to  the  disclosure,  that  this  contract  was  reduced  to 
writing;  the  second,  is  a  motion  to  exclude  the  entire  evidence 
from  the  jury:  the  evidence  was  admitted  and  the  motion  to  ex- 
clude, overruled.  The  bill  of  exceptions  is  certainly  not  drawn 
with  critical  precision,  but  we  think  it  would  be  hypercritical  to 
assume,  that  the  decision  excepted  to,  was  not  of  both  the  points 
presented. 

2.  We  proceed  then  to  the  examination  of  the  only  matter 
relied  on  by  the  plaintiff  in  error.  It  was  shown  that  a  written 
contract,  was  made  by  Cady,  and  the  defendant  below,  for  the 
rent  of  the  land  for  the  year  1837,  and  this  contract  was  to  enure 
to  the  benefit  of  the  plaintiff,  on  a  certain  event,  which  after- 
wards happened.  The  letter  from  Cady  to  the  witness,  was  ad- 
mitted to  correspond  with  the  written  contract;  but  this  admis- 
sion at  best,  in  our  opinion,  could  have  no  other  effect,  than  to 
establish  the  letter  as  a  copy,  in  substance,  of  the  written  con- 
tract. This  conclusion  entirely  disposes  of  the  case,  for  it  is 
plain,  if  the  letter  was  nothing  more  than  a  copy  of  the  written 
contract  it  ought  not  to  have  been  admitted,  until  the  original 
was  satisfactorily  accounted  for. 

For  this  error  the  judgment  of  the  circuit  court  is  reversed 
and  the  cause  remanded. 


JUNE   TERM,  1840.  605 


James  v.  The  Governor  for  the  use  &,c. 


James  v.  The  Governor  for  the  use  kc. 

1.  In  a  proceeding  by  motion  against  a  tax  collector,  under  the  first  section  of  the 
act  of  1822.  "  For  the  regulation  of  assessors  and  collectors,  so  far  as  it  relates 
to  the  payment  of  money,"  the  measure  of  the  recovery,  is  the  amount  of  the 
county  tax  due  and  unpaid,  together  with  fifteen  per  centum  as  damages  on  the 
amount,  without  interest. 

This  was  a  summary  proceeding  by  motion  in  the  County 
Court  of  Madison,  to  recover  of  the  plaintifl"  in  error,  as  a  tax 
collector  of  that  county,  for  a  failure  to  collect  and  pay  over  the 
county  taxes  for  the  year  eighteen  hundred  and  thirty-six.  The 
court  rendered  a  judgment  against  the  plaintiff  for  the  amount  of 
the  taxes  unaccounted  for,  with  fifteen  per  cent,  damages  and 
interest. 

The  only  question  here  raised,  is  whether  the  judgment  of  the 
county  court,  so  far  as  it  subjects  the  plaintiff  to  the  payment  of 
interest,  is  not  erroneous. 

Hopkins,  for  the  plaintiff. 
McClung,  contra. 

COLLIER,  C.  J. — This  proceeding  is  founded  upon  the  first 
section  of  the  act  of  1S22,  ^'  For  the  regulation  of  assessors  and 
collectors,  so  far  as  it  relates  to  the  payment  of  money."  [Aik. 
Dig.  423.]  That  section  is  in  these  v/ords;  <'  If  any  collector 
of  taxes  in  this  State,  shall  fail  to  collect  and  pay  over  the  coun- 
ty tax,  within  the  time  prescribed  by  law,  it  shall  be  the  duty  of 
the  judge  of  the  county  court,  to  hold  a  special  court  to  try  such 
delinquent  collector:  and  if  it  shall  appear  that  he  has  so  failed 
to  collect  or  pay  over  such  county  tax,  it  shall  be  the  duty  of 
the  judge,  on  motion  of  the  county  treasurer,  to  enter  up  judg- 
ment against  such  collector,  and  his  security  or  securities  in  office, 
for  the  amount  of  said  county  tax  so  due  and  unpaid,  together 
with  fifteen /^er  centum  as  damages  on  the  amount:  Providedf 
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however,  That  ten  days  notice  at  least,  shall  be  given  to  such 
delinquent  collector,  and  his  security  or  securities." 

This  act  is  not  merely  remedial,  but  it  is  penal  in  its  terms. 
The  proceeding  which  it  authorizes,  is  not  to  be  protracted  ac- 
cording to  the  ordinary  course  of  procedure  at  law,  but  the  parly 
supposed  to  be  in  default,  is  subjected  to  a  judgment  upon  ten 
days  notice;  and  that  justice  may  not  be  delayed  in  its  course, 
it  is  made  the  duty  of  the  judge  to  hold  a  special  court  to  try  the 
delinquent.  Such  being  the  character  of  the  statute,  it  must  re- 
ceive a  strict  interpretation,  and  cannot  be  extended  by  construc- 
tion, to  impose  a  greater  liability  than  the  Legislature  have  express- 
ly provided.  Taking  this  rule  as  oar  guide,  we  can  discover  no 
warrant  in  the  act,  for  rendering  a  judgment  against  the  plaintiff 
for  interest,  upon  the  amount  for  which  he  was  in  default.  The 
decisions  of  this  court,  and  the  general  current  of  authority, 
where  the  construction  of  statutes  inflicting  a  penalty,  or  autho- 
rizing a  summar}'  proceeding,  have  been  drawn  in  question,  are 
adverse  to  it,  and  fully  establish  its  incorrectness. 

Had  an  action  been  prosecuted  on  the  bond,  the  measure  of 
the  recovery  would  hare  been  the  amount  of  the  plaintiff's  de- 
fault, with  interest  thereon,  but  the  law  would,  under  no  form 
of  proceeding,  authorize  the  recovery  both  of  interest  and  fifteen 
per  cent,  damages. 

In  \.\\Q  present  case  the  damages  are  not  an  equivalent  for  the 
interest,  but  this  will  not  prove  that  the  statute  is  pot  penal  in  its 
character.  If  the  motion  had  been  made  against  the  plaintiff, 
immediately  after  his  default  occurred,  the  damages  would  have 
operated  as  a  penalty.  The  law  doubtless  contemplates,  that  the 
county  treasurer  will  be  prompt  to  proceed  in  such  case,  and  his 
delay  cannot  change  the  character  of  the  statute. 

It  results  from  what  we  have  said,  that  the  judgment  of  the 
county  court  is  erroneous,  and  it  is  consequently  reversed;  and 
nothing  appearing  in  the  record  to  authorise  the  rendition  of  a 
judgment  here,  the  case  is  remanded. 
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Earbee  v.  Craig. 

1.  It  is  both  the  province  and  the  duty  of  the  court,  to  expound  to  the  jury  all  writ- 
ten instruments  of  evidence,  and  to  state  their  legal  effect,  in  reference  to  other 
testimony  in  the  cause;  and  a  failure  to  do  so  when  requested,  will  be  error. 

Error  to  Sumter  Couniy  Court. 

SUIT  on  a  promissory  note,  commenced  by  attachment,  by 
the  plaintiff  in  error. 

Plea:  that  Charles  Blackman,  who  had  signed  the  name  of  the 
defendant  to  the  note  sued  on,  had  no  authority  for  that  purpose. 
The  jury  found  the  issue  for  the  defendant,  and  judgment  was 
rendered  accordingly. 

From  a  bill  of  exceptions  taken  at  the  trial,  it  appears  that 
the  plaintiff  produced  and  proved,  and  read  to  the  jury,  a  power 
of  attorney  from  the  defendant  in  error  to  Blackman,  as  his  au- 
thority for  signing  the  note,  and  moved  the  court  to  construe  the 
power  of  attorney  to  the  jury,  which  the  court  refused  to  do,  but 
on  the  contrary,  charged  the  jury  that  the  said  Charles  H. 
Blackman,  as  attorney,  could  not  bind  his  principal  by  any  act, 
unless  it  was  strictly  within  the  power  of  attorney,  and  for  the 
purposes  specified  in  the  power  under  which  he  acted;  and  that 
the  said  power  of  attorney  was  evidence  to  the  jury,  from  which 
he  construed  the  power  of  attorney,  and  to  determine  from  the 
language  and  other  evidence  in  the  cause,  whether  the  said 
Charles  H.  Blackman  was,  or  was  not  authorized,  to  sign  the 
name  of  the  said  Burton  Craig,  to  the  said  promissory  note. 
The  court  also  explained  the  difference  between  general  and 
special  powers,  and  left  the  jury  to  construe  the  power  of  at- 
iorney.  To  which  instruction  of  the  court,  and  refusal  to  in- 
struct, the  plaintiff  excepted;  and  now  assigns  for  error. 

Murphy  &  Jones,  for  plaintiff  in  error.  * 
Thornton,  for  defendant  in  error. 
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ORMOND,  J. — The  point  of  law  which  it  appears  was  inten- 
ded to  be  presented  on  the  record  for  revision  in  this  court,  is 
not  as  clearly  described  as  is  desirable  in  all  cases,  to  enable  this 
court  to  pronounce  without  danger  of  mistake,  whether  there  is 
or  not,  error  in  the  record. 

With  some  difficulty,  we  gather  that  there  was  a  controversy 
in  the  court  below^  whether  the  act  done  by  the  agent  in  this 
instance,  was  within  the  scope  of  the  power  conferred  on  him, 
by  the  letter  of  attorney.  From  the  charge,  it  is  clearly  infer- 
able, that  there  was  testimony  in  the  cause  besides  the  power  of 
attorney;  and  we  cannot  understand  otherwise,  than  that  the 
court  was  asked  to  construe  the  power  of  attorney,  m  reference 
to  this  testimony. 

It  is  clearly  both  the  province  and  the  duty  of  the  court,  to 
expound  to  the  jury  all  written  instruments  of  evidence,  and 
state  their  legal  effect.  This,  imperfect  as  the  bill  of  exceptions 
is,  it  appears  the  court  refured  to  do,  and  left  it  to  the  jury  to  de- 
termine "from  the  language  of  the  povver  of  attorney,  and  from 
the  other  evidence,  whether  Blackman  «as,  or  was  not,  authorized 
to  sign  the  name  of  the  defendant,  to  the  note  in  question." 

For  this  error,  the  judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 
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HtJGHES  et  al.  V.  Rhea,  Conner  &  Co. 

1.  A  bond  given  by  the  claimant  of  property  levied  on  by  execution,  pursuant  to 
the  first  section  of  the  act  of  1828,  (Aikin's  Digest,  169)  will  not  warrant  the 
circuit  court,  in  rendering  a  summary  judgment  against  the  claimant's  securities, 
for  the  damages  assessed  on  the  trial,  against  the  claimant,  for  putting  in  the 
claim  for  delay. 

2.  If  the  judgment  rendered  against  the  claimant  for  damages,  for  interposing  a 
delay  claim,  (authorized  to  be  given  by  the  acts  of  1812  and  1821,  Aikin's  Dig. 
167, 168)  cannot  be  collected  by  execution,  the  remedy  of  the  plaintiff  against 
the  claimant's  securities,  is  by  suit  on  the  bond. 

Writ  of  error  to  the  Circuit  Court  of  Shelby  County. 

Hughes  interposed  a  claim  to  certain  slaves  and  horses,  levied 
on  as  the  property  of  one  Bell,  at  the  suit  of  Rhea,  Conner  &  Co.; 
and  gave  the  bond  required  by  the  first  section  of  the  act  of  182S. 
At  the  trial  of  the  claim,  the  jury  found  the  property  subject  to 
the  plaintiflf's  execution,  and  awarded  fifteen  per  centum  dama- 
ges, on  the  amount  of  the  execution,  because  the  claim  was  in- 
terposed for  delay.  The  circuit  court  rendered  judgment  on  the 
verdict  against  Hughes,  for  the  cost  of  the  suit,  and  against 
Hughes  and  aI?o  against  Stanifer  and  King  (who  were  the  secu- 
rities on  the  claim  bond)  for  the  fifteen  per  centum  damages. 

Peck,  for  the  plaintiff  in  error,  insisted  that  the  judgment 
against  the  securities  was  erroneous,  and  that  the  several  statutes 
did  not  authorize  a  judgment  against  them,  without  suit  on  the 
bond.  (Aikin's  Digest,  pp.  167,  168,  169  and  170,  sec.  45,46, 
55  and  57.) 

GOI.DTHVVAITE,  J.— 1.  The  first  enactment  on  thesubject 
of  interposing  claims  to  property  levied  on  by  execution,  is  the 
seventh  section  of  the  act  of  1812,  (Aikin's  Digest,  167.)  This 
provides  "  that  when  property  levied  on  by  the  sheriff,  by  vir- 
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tue  of  an  execution,  is  claimed  by  any  person  not  a  party  to  the 
execution,  such  person  may  make  oath  to  the  property;  and  there- 
upon it  shall  be  the  duty  of  the  sheriff,  to  postpone  the  sale  or 
further  execution  of  the  judgment,  until  the  next  term  of  the  su- 
perior court  of  the  county  in  which  such  execution  is  so  levied; 
and  such  court  shall  require  the  parties  concerned,  to  make  up  an 
issue  under  such  rules  as  they  may  adopt,  so  as  to  try  the  right 
of  property  before  a  jury  of  the  same  term;  and  the  sheriffshali 
make  return  on  the  execution  accordingly;  Provided,  That 
the  person  claiming  such  property,  or  his  attorney,  shall  give 
bond  to  the  sheriff  with  security,  in  a  sum  equal  to  the  amount  of 
the  execution,  conditioned  to  pay  the  plaintiff  all  damages  which 
the  jury,  on  the  trial  of  the  right  of  property,  may  assess  him, 
in  case  it  should  appear  that  such  claim  was  made  for  the  pur- 
pose of  delay;  and  the  jury  shall  have  power  to  give  such  dam- 
ages, not  less  than  ten  per  centum,  as  may  seem  reasonable 
and  just,  to  the  plaintiff  against  the  claimant,  in  case  it  shall  be 
sufBciently  shown  that  such  claim  was  intended  for  delay  only; 
and  it  shall  be  lawful  for  such  jury  to  give  verdict  in  man- 
ner aforesaid,  by  virtue  whereof  judgment  may  be  rendered  up 
and  execution  issued  against  such  claimant."  The  same  section 
further  provides,  **  that  it  shall  be  the  duty  of  the  sheriff  to 
return  the  property  levied  on,  to  the  person  out  of  whose  pos- 
session the  same  was  taken,  upon  such  person  entering  into  bond 
with  security  to  the  plaintiff  in  execution,  in  double  the  amount 
of  the  debt  and  costs,  conditioned  for  the  delivery  of  the 
property  to  the  sheriff,  whenever  the  claim  of  the  j)roperty  so 
taken  shall  be  determined  by  the  court;  and  if  any  person  to 
whom  property  is  so  returned,  shall  neglect  or  refuse  to  deliver 
the  property  to  the  sheriff,  it  shall  be  the  duty  of  the  sheriff  forth- 
with to  return  the  bond  to  the  clerks  office  of  the  superior  court 
which  bond  shall  have  the  force  and  effect  of  a  judgment,  and  ex- 
ecution may  be  awarded  by  the  court,  against  all  or  any  of  the 
obligors  having  ten  days  notice." 

The  law,  with  respect  lo  damages  when  the  claim  is  interpos- 
ed for  delay,  was  changed  by  the  second  section  of  the  act  of 
lS21j  (Aikin's  Digest;  IGS,  sec.   46)  by  this  act  the  jury  is  au- 
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thorized,   in  such  a  case,  to  give  damages  not  exceeding  fifteen 
per  centum. 

It  will  be  seen  that  the  act  recited  does  not  authorize  an^^  judg- 
ment against  the  securities,  either  for  the  costs  or  damages 
assessed  against  ihe  claimant;  and  it  seems  evident  that  no  sum- 
mary mode  of  proceeding  on  the  bond  required  to  be  given  on 
the  making  the  claim,  was  contemplated  by  the  Legislature,  be- 
cause a  different  bond  is  required  to  be  given,  to  secure  the 
fortiicoming  of  the  property,  if  the  claim  should  be  decided 
against  the  claimant,  and  on  this  only  a  summary  remedy  is  giv- 
en, similar  to  that  which  obtains  in  the  case  of  ordinary  delivery 
bonds. 

The  act  of  1S2S,  (Aikin's  Digest,  169,  170,)  repealed  so 
much  of  the  act  of  1S12,  as  required  two  bonds  to  be  given,  and 
provided,  "  that  the  sheriff  should  prepare  a  bond,  whenever 
property  levied  on  by  him,  should  be  claimed  and  aflidavit  made, 
and  good  security  offered  for  the  trial  of  the  right  thereof."  This 
bond  is  to  be  made  payable  to  the  plaintiff  in  execution,  and 
conditioned  lor  the  forthcoming  of  the  property,  if  the  same  be 
found  liable  to  the  execution,  and  for  the  payment  of  such  costs 
and  damages  as  shall  be  recovered  for  putting  in  (he  claim  for 
delay.  This  act,  also  provides,  that  if  the  claimant  shall  fail  to 
deliver  the  property  found  subject  to  the  execution,  to  the  sher- 
iff, it  shall  be  his  duty  to  go  to  the  clerk  and  endorse  such  failure 
on  the  bond,  by  him  returned,  whereupon  such  bond  shall  have 
the  force  of  a  judgment,  and  tlie  clerk  shall  issue  execution 
against  the  claimant  and  his  securities  for  the  value  of  the  pro- 
perty not  delivered,  as  assessed  by  the  jury,  with  interest  from 
the  date  of  the  verdict. 

Although  the  act  of  1S2S,  consolidates  the  two  bonds  pre- 
viously required  by  the  act  of  1S12,  yet,  it  introduces  no  change 
in  the  mode  by  which  the  securities  are  made  chargeable,  if  the 
costs  and  damages  assessed  against  the  claimant,  remian  unpaid. 
The  bond  is  to  have  the  effect  of  a  judgment  only,  in  the  event  of 
a  failure  to  deliver  the  property  found,  subject  to  the  execution; 
and  the  summary  process  of  execution  against  the  securities,  is 
authorized  only  on  this  failure. 
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2.  If  the  judgment  against  the  claimant  for  the  costs  and  dam- 
ages, cannot  be  enforced  by  the  ordinary  process  of  execution,  or 
is  not  paid,  the  bond  can  be  prosecuted  in  the  ordinary  form  by 
Buit,  and  redress  had  against  the  claimant's  securities,  in  this 
manner;  but  a  judgment  against  them,  on  the  verdict  of  the  jury, 
in  the  trial  of  the  right  of  property,  is  not  warranted  by  any  of 
the  statutes  in  force. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  proper 
judgment  directed  to  be  entered  against  the  claimant  only,  for 
the  costs  and  damages. 


The  State  v.  Reid. 


I.  The  act  of  the  1st  of  February,  1839,  "  To  suppress  the  evil  practice  of  carrying 
*  weapons  secretly,"  does  not  either  directly,  or  indirectly  tend  to  divest  the  citizen 
of  the  "  right  to  bear  arms  in  defence  of  himself  and  the  State  ;"  and  is,  there- 
fore  consistent  with  the  23d  section  of  the  1  Art.  of  the  constitution. 

THE  defendant  was  indicted  in  the  Circuit  Court  of  Mont- 
gomery, for  carrying  concealed  about  his  person,  a  certain  species 
of  fire  arms,  called  a  Pistol,  contrary  to  the  form  of  the  statute, 
&c.  To  which  he  pleaded  noi  guilty.  Thereupon  the  case 
was  submitted  to  a  jury,  who  found  the  defendant  guilty,  and 
assessed  a  fine  against  him,  of  fifty  dollars,  for  which  sum  the 
court  rendered  a  judgment,  and  directed  that  he  be  imprisoned 
in  the  common  jail,  for  the  space  erf  six  hours,  and  thereafter, 
until  the  fine  and  costs  were  paid. 

On  the  trial  it  was  proved,  that  the  defendant  carried  conceal- 
ed about  his  person,  a  pistol.  Thatv.'iille  making  a  settlement 
as  sherifi,  he  had  been  attacked  by  an  individual  of  a  dangerous 
and  desperate  character,  who  afterwards  threatened  his  person, 
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and  came  to  his  office  several  limes  to  look  for  him.  It  was  also 
proved,  that  these  threats  were  communicated  to  the  defendant, 
and  the  pistol  brought  to  him  by  a  friend,  who  conceived  his 
life  was  in  danger. 

The  defendant  thereupon  moved  the  court,  to  charge  the  jury, 
that  the  law  on  which  the  indictment  was  founded  was  unconsti- 
tutional, and  that  the  defendant  could  not  be  convicted;  which 
charge  was  refused  by  the  court.  The  defendant  then  moved 
the  court,  to  charge  the  jury,  that  if  they  believed  from  the  evi- 
dence that  the  defendant  carried  the  weapon  concealed,  for  the 
purpose  of  defending  his  person,  and  that  it  was  necessary  to  car- 
ry the  weapon  concealed  for  that  purpose,  then,  they  should  ac- 
quit the  defendant,  which  charge  was  also  refused.  Whereupon 
the  court  charged  the  jury,  that  the  law  upon  which  the  indict- 
ment was  founded,  was  conslilutioual,  and  that  although  the  jury 
might  believe  from  the  evidence,  that  the  defendant  carried  the 
weapon  for  the  defence  of  his  person,  and  although  it  was  neces- 
sary for  his  defence  that  the  weapon  should  be  concealed,  yet 
these  facts  would  only  go  in  mitigation,  and  did  not  constitute  a 
complete  defence.  Which  charge,  as  well  as  the  refusal  to  give 
the  several  charges  asked  for,  were  at  the  request  of  the  defend- 
ant referred  to  this  court  for  its  decision,  as  presenting  novel  and 
difficult  questions  of  law. 

The  defendant  then  moved   in   arrest  of  judgment,   on   the 

ground,  that  the  statute  on  which  the   indictment   was   founded 

was  unconstitutional,  which  motion  was  overruled  by  the  court, 

and  the  question  of  law  thereupon  arising  referred  to  this  court, 

as  novel  and  difficult. 

The  Attorney  General  for  the  State,  argued  that  it  was  com- 
petent for  the  Legislature  to  prohibit  the  wearing  of  concealed 
iveaponSf  that  such  a  law  did  not  conflict  with  the  constitutional 
provision,  which  guarantied  to  the  citizen  the  right  to  bear  arms 
in  the  defence  of  hiinself  and  the  Stale.  That  the  statute  under 
which  the  defendant  was  convicted,  did  not  impair  that  right, 
while  it  proposed  to  discountenance  by  punishment,  a  practice 
which  had  been  greatly  proraotive  of  violence  and  bloodshed. 
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Every  rrian  was  still  left  free  to  carry  arms  openly,  the  only  man- 
ner in  which  they  could  be  used  for  defensive  purposes. 

Mr.  Goldlhtvaite  for  the  defendant,  insisted  that  the  act  of  the 
Legislature  on  which  the  indictment  was  founded,  abridges  the 
right  secured  to  the  citizen  by  the  23d  section  of  the  1st  article  of 
the  constitution.  There  is  no  restriction  on  the  exercise  of  the 
right,  and  as  the  grant  is  in  general  terms,  the  Legislature  can- 
not prescribe  limits  to  it.  [I  Story  on  Con.  407 — 8:  Siurgusv. 
Crowninshield,  4  Wheat.  Kep.  102 — 202:  Bliss  v.  Common- 
wealth, 2  Lilt.  Rep.  90.]  Has  not  a  subsequent  Legislature  (if 
the  statute  in  question  be  constitutional)  the  right  to  prohibit  the 
carrying  of  arms  openly,  and  both  acts  being  in  force,  the  right 
of  carrying  arms  at  all,  would  be  taken  away.  Such  a  slate  of 
things,  all  will  admit,  cannot  exist  without  a  violation  of  the 
constitution. 

The  constitution  of  the  United  States,  provides  that  the  liber- 
ty of  the  press  shall  not  be  abridged.  The  authorities  are  clear 
that  no  previous  restraint  shall  be  imposed  upon  publications. 
[3  Story  on  Con.  736.]  The  party  publishing  is  responsible  for 
the  abuse  of  the  liberty.  [3  Story  on  Con.  742.]  So  in  regard 
to  the  bearing  of  arms,  the  person  making  an  improper  use  of 
them  is  amenable  to  the  laws,  though  he  may  carry  them  in  any 
manner  he  pleases. 

COLLIER,  C.  J. — By  the  first  section  of  the  act,  *<  to  sup- 
press the  evil  practice  of  carrying  weapons  secretly,"  [Acts  of 
1838 — 9.  ]  it  is  enacted,  "  that  if  any  person  shall  carry  concealed 
about  his  person,  any  species  of  fire  arms,  or  any  Bowie  knife, 
Arkansaw  tooth  pick,  or  any  other  knife  of  the  like  kind,  dirk, 
or  any  other  deadly  weapon,  the  person  so  ofiending,  shall  on 
conviction  thereof,  before  any  court  having  competent  jurisdic- 
tion, pay  a  fine  not  less  than  fifty  nor  more  than  five  hundred 
dollars,  to  be  assessed  by  the  jury  trying  the  case;  and 
be  imprisoned  for  a  term  not  exceeding  three  months,  at  the 
discretion  of  the  judge  of  said  court."  Under  this  section  the 
defendant  was  indicted,  and  he  insists  that  it  is  repugnant  to  the 
constitution  of  this  State,  which  declares  that,  "  Every  citizen 


JUNE   TERM,  1840.  615 


The  State  v.  Reid. 


lias  a  right  to  bear  arms,  in  defence  of  himself  and  the  State," 
[23d  sec,  1  Art.  of  the  Con.]  and  is,  therefore,  inoperative  and 
void. 

A  provision  similar  to  that,  with  which  the  statute  in  ques- 
tion is  said  to  come  in  collision,  is  contained  in  the  constitutions 
of  several  of  the  States,  and  was  doubtless  suggested  by  the 
"  Bill  of  liighls^'  of  the  1  W.  and  M.  which  embodies  many 
provisions  in  lavor  of  the  liberty  of  the  subject,  and  is  said  to 
be  for  the  most  part,  in  affirmance  of  the  common  law.  That 
enactment  after  declaring  it  against  law,  to  raise  or  keep  a  stand- 
ing army  in  the  kingdom  in  time  of  peace,  without  the  consent 
of  Parliament,  declares  "  that  the  subjects  which  are  Protestants 
may  have  arnis  for  their  Defence,  suilable  to  their  Conditions  and 
as  allowed  by  law."  [6  vol.  Statutes  of  the  Realm,  143: 
Crabb's  Eng.  Law,  570. J 

The  bill  of  rights  was  doubtless  induced  by  the  high  preroga- 
tive claims  of  the  Stuarts,  even  after  the  restoration  of  Chas. 
the  II.,  but  more  especially  by  the  extraordinary  assumptions  of 
Jas.  the  II.,  by  which  he  attempted  to  assail  the  liberties  and  reli- 
gion of  the  people,  and  to  render  inefficient  the  enactments  of 
Parliament,  by  the  exercise  of  a  dispensing  power. 

The  bill  of  rights,  among  other  things  confirms  the  declara- 
tion of  rights,  to  which  the  Prince  of  Orange  yielded  his  assent 
in  the  presence  of  both  houses  of  Parliament,  upon  ascending 
the  throne.  That  instrument  recited  the  illegal  and  arbitrary 
acts  committed  by  the  late  King,  and  declared  almost  in  the 
terms  of  the  recital,  that  such  acts  were  illegal.  The  evil  which 
was  intended  to  be  remedied  by  the  provision  quoted,  was  a  de- 
nial of  the  right  of  Protestants  to  have  arms  for  their  defence, 
and  not  an  inhibition  to  wear  them  secretly.  Such  being  the 
mischief,  the  remedy  must  be  construed  only  to  extend  so  far 
as  to  effect  its  removal. 

We  have  taken  this  brief  notice  of  the  English  statute,  as  it 
may  serve  to  aid  us  in  the  construction  of  our  constitutional  pro- 
vision, which  secures  to  the  citizen  the  right  to  bear  arms. 

It  was  argued  for  the  defendant  that,  where  the  constitution 
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grants  a  power,  it  must  be  understood  to  grant  it  entire;  and  in 
such  a  case,  it  will  be  incompetent  for  the  Legislatuie  to  enact  a 
Jaw  in  derogation  of  it.  The  constitutional  provision  which  we 
are  to  examine,  cannot  be  considered  as  conferring  either  upon 
the  Legislature,  or  the  people  any  new  or  additional  authority. 
The  constitution  of  a  Slate,  is  an  instrument  of  restraint  and 
limitation  upon  powers  already  plenary,  so  far  as  it  respects  the 
functions  of  government  and  the  objects  of  legislation.  We  are 
then,  to  regard  the  provision  in  question,  as  a  guaranty  to  the 
people  of  the  right  to  bear  arms,  "  in  defence  of  themselves  and 
the  State,"  and  an  inhibition  upon  the  Legislature  to  divest  it 
by  any  enactment. 

The  question  recurs,  does  the  act,  "  To  suppress  the  evil 
practice  of  carrying  weapons  secretly,"  trench  upon  the  consti- 
tutional rights  of  the  citizen.  We  think  not.  The  constitution 
in  declaring  that,  "  Every  citizen  has  the  right  to  bear  arms  in 
defence  of  himself  and  the  State,"  has  neither  expressly  nor  by 
implication,  denied  to  the  Legislature,  the  right  to  enact  laws  in 
regard  to  the  manner  in  which  arms  shall  be  borne.  The  right 
guarantied  to  the  citizen,  is  not  to  bear  arms  upon  all  occasions 
and  in  all  places,  bul  merely  "in  defence  of  himself  and  the 
State."  The  terms  in  which  this  provision  is  phrased  seems  to 
us,  necessarily  to  leave  with  the  Legislature  the  authority  to 
adopt  such  regulations  of  police,  as  may  be  dictated  by  the  safe- 
ty of  the  people  and  the  advancement  of  public  morals.  The 
statute  of  1  fVm.  and  M.  while  it  declares  the  right  of  the 
subject,  it  refers  to  Parliament  to  determine  what  arms  shall  be 
borne  and  how;  while  our  constitution  being  silent  as  to  the  ac- 
tion of  the  Legislature,  does  not  divest  it  of  a  power  over  the 
subject,  which  pertained  to  it  independent  of  an  express  grant. 

We  do  not  desire  to  be  understood  as  maintaining,  that  in  re- 
gulating the  manner  of  bearing  arms,  the  authority  of  the  Le- 
gislature has  no  other  limit  than  its  own  discretion.  A  statute 
which,  under  the  pretence  of  regulating,  amounts  to  a  destruction 
of  the  right,  or  which  requires  arms  to  be  so  borne  as  to  render 
them  wholly  useless  for  the  purpose  of  defence,  would  be  clearly 
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Unconstitutional.  But  a  law  which  is  intended  merely  to  pro- 
mote personal  security,  and  to  put  down  lawless  aggression  and 
violence,  and  to  that  end  inhibits  the  wearing  of  certain  weapons, 
in  such  a  manner  as  is  calculated  to  exert  an  unhappy  influence 
Upon  the  moral  feelings  of  the  wearer,  by  making  him  less  re- 
gardful of  the  personal  security  of  others,  does  not  come  in  col* 
lision  with  the  constitution. 

We  are  aware  that  the  court  of  Appeals  of  Kentucky,  in  Bliss 
V.  Commonwealth,  [2  Litt.  Rep.  90.]  attained  a  conclusioa 
seemingly  the  opposite  of  that  to  which  our  judgments  incline* 
In  that  case,  the  appellant  was  indicted  under  a  statute  which  is  ia 
these  words,  *<  That  any  person  in  this  commonwealth  who 
shall  hereafter  wear  a  pocket  pistol,  dirk,  large  knife,  or  sword 
in  a  cane,  concealed  as  a  weapon,  unless  when  travelling  on  a 
journey,  shall  be  fined  in  any  sum  not  less  than  one  hundred 
dollars;  which  may  be  recovered  in  any  court  having  jurisdiction 
of  like  sums,  by  action  of  debt  or  on  the  presentment  of  a  grand 
jury;  and  a  prosecutor  in  such  presentment  shall  not  be  necessa- 
ry. One  half  of  such  fine  shall  be  to  the  use  of  the  informer, 
and  the  other  to  the  use  of  this  commonwealth."  The  twenty- 
third  section  of  the  tenth  article  of  the  constitution  of  Ken- 
tucky, provides  '*  that  the  right  of  thexitizens  to  bear  arms  in 
defence  of  themselves  and  the  State,  shall  not  be  questioned;" 
and  the  question  before  the  court  was,  did  the  act  of  the  Legis- 
lature impugn  the  right  secured  by  the  constitution. 

The  court  considered  that  the  right  to  bear  arms,  existed  with- 
out any  restriction,  at  the  adoption  of  the  constitution,  and  that 
the  right  of  the  "citizen"  was  as  directly  assailed  by  the  pro- 
visions of  the  statute,  as  though  they  were  forbid  carrying  guns 
on  their  shoulders,  swords  in  scabbards,  or  when  in  conflict  with 
an  enemy  were  not  allowed  the  use  of  bayonets.  "  If  the  act 
be  consistent  with  the  constitution"  say  the  court,  ''  it  cannot 
be  incompatible  with  that  instrument,  for  the  Legislature  by  suc- 
cessive enactments,  to  entirely  cut  oS"  the  exercise  of  the  right 
of  the  citizens  to  bear  arms.  For  in  principle,  there  is  no  differ- 
CRce  between  a  law  prohibing  the  wearing  concealed  arms,  and 
-78 
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a  law  prohibiting  the  wearing  such  as  are  exposed;  and  if  the 
former  be  unconstitutional,  the  latter  must  be  so  likewise. 

*'  We  may  possibly  be  told,  that  though  a  law  of  either  descrip- 
tion may  be  enacted  eonsistently  with  the  constitution,  it  would 
be  incompatible  with  that  instrument,  to  enact  laws  of  both  de- 
scriptions. But  if  either,  when  alone,  be  consistent  with  the 
constitution,  which  it  may  be  asked,  would  be  incompatible  with 
that  instrument,  if  both  were  enacted. 

<*  The  law  first  enacted  would  not  be;  for  as  the  argument 
supposes,  either  may  be  enacted  consistent  with  the  constitution, 
that  which  is  first  enacted  must,  at  the  time  of  enactment,  be 
consistent  with  the  constitution;  and  if  then  consistent,  it  cannot 
become  otherwise  by  any  subsequent  act  of  the  Legislature.  It 
must,  therefore,  be  the  latter  act,  which  the  argument  infers 
would  be  incompatible  with  the  constitution. 

<<  But  suppose  the  order  of  enactment  was  reversed,  and  in- 
stead of  being  the  first,  that  which  was  first,  had  been  the  last; 
the  argument  to  be  consistent  should ^  nevertheless,  insist  on  the 
last  enactment  being  in  conflict  with  the  constitution.  So  that 
the  absurd  consequence  would  thence  follow,  of  making  the 
same  act  of  the  liCgislature,  either  consistent  with  the  constitu- 
tion, or  not  so,  according  as  it  may  precede  or  follow  some  other 
enactment  of  a  different  import.  Besides,  by  insisting  on  the 
previous  act  producing  any  effect  on  the  latter,  the  argument 
implies,  that  the  previous  one  operates  as  a  partial  restraint  on 
the  right  of  the  citizens  to  bear  arms,  and  proceeds  on  the  no- 
tion, that  by  prohibing  the  exercise  of  the  residue  of  right  not 
affected  by  the  first  act,  the  latter  act  comes  in  collision  with  the 
constitution.  But  it  should  not  be  forgotten,  that  it  is  not  only 
a  part  of  the  right  that  is  secured  by  the  constitution;  it  is  the 
right  entire  and  complete,  as  it  existed  at  the  adoption  of  the 
constitution;  and  if  any  portion  of  that  right  be  impaired,  im- 
material how  small  the  part  may  be,  and  immaterial  the  order 
of  time  at  which  it  may  be  done,  it  is  equally  forbidden  by  the 
constitution." 

We  have  thought  it  proper  to  stale  thus  at  length,  the  argu- 
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ment  empioyed  by  the  court,  in  Bliss  v.  Commonwealth,  be- 
cause it  places  in  a  very  strong  point  of  view,  the  objection  to 
the  statute  we  are  called  on  to  examine.  Whether  the  peculiar 
terms  employed  in  the  Kentucky  constitution,  viz:  <' That  the 
right  of  the  citizens  to  bear  arms,  &c.  shall  not  he  qucsiioned^^^ 
influenced  to  any  extent,  the  conclusion  of  the  court,  that  the 
right  could  not  be  regulated,  but  must  remain  as  it  was  at  the 
time  of  its  adoption,  we  are  not  prepared  to  say.  Yet  we  are 
strongly  inclined  to  believe,  that  the  inhibition  to  question  the 
right,  was  regarded  as  more  potent  than  a  mere  affirmative  decla- 
ration, intended  to  secure  it  to  the  citizen;  and  that  while  the 
one  amounted  to  a  denial  of  the  right  to  legislate  on  the  subject, 
the  other  would  tolerate  legislation  to  any  extent  which  did  not 
actually  or  in  its  consequences  destroy  the  right  to  bear  arms. 

But  the  court  say  that  it  is  a  matter  which  will  not  admit  of 
legislative  regulation,  and  in  order  to  test  the  correctness  of  its 
opinion,  supposes  one  Legislature  to  prohibit  the  bearing  arms 
secretly,  and  a  subsequent  Legislature  to  enact  a  law  against 
bearing  them  openly;  and  then  asks  the  question,  whether  the 
first,  or  last  enactment  would  be  unconstitutional.  Under  the 
provision  of  our  constitution,  we  incline  to  the  opinion  that  the 
L'^jgislature  cannot  inhibit  the  citizen  from  bearing  arms  open- 
ly, because  it  authorizes  him  to  bear  them  for  the  purposes  of 
defending  himself  and  the  Slate,  and  it  is  only  when  carried 
openly,  that  they  can  be  efficiently  used  for  defence. 

In  respect  to  the  two  prohibitory  enactments  supposed  by  the 
court  of  Appeals  of  Kentucky,  we  should  be  disposed  to  think, 
if  either  one,  when  standing  alone,  would  be  constitutional,  that 
the  last  would  be  regarded  as  an  expression  of  the  will  of  the 
Legislature  when  enacted,  and  as  it  could  not  operate  in  harmo- 
ny with  the  first,  would  by  implication,  repeal  it.  This  view, 
we  think,  accords  with  the  decision  of  the  supreme  court  of  the 
United  States,  in  Sturges  v.  Crovvninshield,  (4  Wheat.  Rep.  122) 
in  which  the  question  arose,  whether  the  Legislature  of  a  State, 
possessed  the  constitutional  right  to  enact  a  bankrupt  law,  inas- 
much as  the  power  to  establish  a  general  bankrupt  law  was  con- 


620  ALABAMA. 


The  State  v.  Reid. 


ferred  upon  Congress,  by  the  constitution  of  the  United  States. 
The  court  were  of  opinion,  tl^at  the  right  to  adopt  such  a  measure 
pertained  to  the  Legislatures  of  the  States,  previous  to  the  ratifi- 
cation of  the  Federal  constitution,  and  that  the  insertion  in  that 
instrument,  of  an  affirmative  grant  of  power  to  Congress  to  legis- 
late on  the  subject,  did  not  ipso  facto,  divest  the  pre-existent 
right  of  the  States,  until  Congress  had  exercised  the  power  con- 
ferred; but  when  this  was  done,  then  the  local  laws  would  be- 
come inoperative. 

Without  further  noticing  the  case  of  Bliss  v.  Commonwealth, 
it  may  be  proper  to  remark,  that  it  received  the  assent  of  but 
two  of  the  judges  of  the  court  of  appeals,  while  it  was  dissented 
from  by  the  third. 

In  The  State  v.  Mitchell  (3  Blackf.  Rep.  229,)  it  appears  that 
the  defendant  was  indicted  under  a  section  of  a  statute  of  Indiana, 
which  is  as  follows:  "  That  every  person,  not  being  a  traveller, 
who  shall  wear  or  carry  any  dirk,  pistol,  sword  in  a  cane,  or 
other  dangerous  weapon  concealed,  shall  upon  conviction  there- 
of, be  fined  in  any  sum  not  exceeding  one  hundred  dollars." 
(Laws  of  Indiana,  ed.  of  1S31,  p.  192.)  It  was  insisted  that 
this  enactment  was  opposed  to  the  constitution  of  Indiana,  which 
declares  '<  that  the  people  have  a  right  to  bear  arms  for  the  de- 
fence of  themselves  and  (he  State;"  but  the  court  decided  against 
the  objection,  and  held  the  act  to  be  constitutional. 

The  difference  between  the  terms  used  in  the  constitution  of 
Indiana,  and  that  of  our  own  State,  is  so  entirely  immaterial,  that 
it  could  not  possibly  authorize  a  difference  of  construction. 

The  cases  cited,  are  the  onl}'  adjudications  we  have  been  able 
to  find,  in  regard  to  the  right  of  the  people  to  bear  arms;  and 
while  the  one  sustains  the  constitutionality  of  the  enactment  in 
question,  the  other  does  not  disprove  it.  But  let  it  be  conceded 
that  it  is  doubtful,  whether  the  statute  does  not  come  in  collision 
with  the  constitution,  yet  it  is  our  duty  to  maintain  its  validity. 
It  has  received  the  assent  of  the  two  houses  of  the  General  As- 
sembly and  the  Governor,  under  a  solemn  pledge  to  support  the 
constitution;  and  their  opinion  is  at  least,  jjrirna  facie  evidence, 
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that  they  have  not  overstepped  the  limits  of  legislative  compe- 
tency. Before  the  judiciary  can  with  propriety  declare  an  act 
of  the  Legislature  unconstitutional,  a  case  should  be  presented  in 
which  there  is  no  rational  doubt.  (Bank  of  Newbern  v.  Taylor, 
1  Caro.  L.  Repo.  246;  Ex  parte  McCollum  I  Cow.  Rep.  550.) 

It  appears  from  the  case  as  referred  to  this  court,  that  the  de- 
fendant moved  the  circuit  judge  "  to  charge  the  jury,  that  if  they 
believed  from  the  evidence,  that  the  defendant  carried ihe  weapon 
concealed  for  the  purpose  of  defending  his  person,  and  that  it 
was  necessar}'  to  carry  the  weapon  concealed  for  that  purpose, 
then,  they  should  acquit  the  defendant;  which  charge  vvas  also 
refused."  There  was  no  evidence  adduced,  tending  to  show 
that  the  defendant  could  not  have  defended  himself  as  successful- 
ly, by  carrying  ihe  pistol  openly,  as  by  secreting  it  about  his 
person:  it  is  difficult  to  conceive,  how  one  could  be  placed  in 
such  an  attitude,  consistently  with  the  law  which  recognizes  the 
right  of  self  protection.  If  the  emergency  is  pressing,  there 
can  be  no  necessity  for  concealing  the  weapon,  and  if  the  threat- 
ened violence  will  allow  of  it,  the  individual  may  be  arrested 
and  constrained  to  find  sureties  to  keep  the  peace,  or  committed 
to  jail.  The  charge  asked  for,  was  then  upon  an  abstract  point 
of  law. 

In  the  case  at  bar,  the  defendant  needed  no  arms  for  his  pro- 
tection, his  official  authority  furnished  him  an  ample  shield. 
In  this  country  a  sheriR' possesses  all  the  powers,  which  pertained 
to  his  office  at  common  law;  except  so  far  as  they  may  have  been 
divested  by  statute,  or  such  as  are  incompatible  with  the  nature 
of  our  institutions.  He  is  the  keeper  of  the  peace  within  the 
county.  He  may  apprehend,  and  commit  to  prison,  all  persons 
who  break  the  peace,  or  attempt  to  break  it;  and  may  cause  such 
persons  to  be  bound  in  a  recognizance  to  keep  the  peace.  He 
may,  and  is  bound  ex  officio,  to  pursue  and  take  all  traitors,  mur- 
derers, felons,  and  rioters;  he  also  hath  the  custody  and  safe- 
keeping of  the  county  jail;  he  is  to  defend  the  same  against 
rioters,  and  for  this  purpose,  as  well  as  for  taking  rioters  and 
others  breaking  the  peace,  he  may  call  to  his  aid  ihepossc  conu 
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italiis,  or  power  of  the  county,  and  the  citizens  are  bound  to 
obey  his  summons,  upon  pain  of  fine  and  imprisonment.  (I 
Bla.  Com.    343;  Watson's  Shff.  2.) 

We  will  not  undertalie  to  say,  that  if  in  any  case,  it  should 
appear  to  be  indispensable  to  the  riglit  of  defence  that  arms 
should  be  carried  concealed  about  the  person,  the  act  "  to  sup- 
press the  evil  practice  of  carrying  weapons  secretly,"  should  be 
so  construed,  as  to  operate  a  prohibition  in  such  case.  But  in 
the  present  case,  no  such  necessity  seems  to  have  existed;  and 
we  cannot  well  conceive  of  its  existence  under  any  supposable 
circumstances. 

We  have  only  to  add,  that  the  judgment  of  the  circuit  court 
of  Montgomery,  is  affirmed. 


Clemens  v.  Loggins. 

1.  A  vendee  of  land  may  tender  tlie  purchase  money  accordin*  to  his  contract,  and 
demand  title,  and  if  the  vendor  refwse  to  make  title,  he  may  rescind  the  contract. 

2.  But  the  mere  abandonment  of  possession  without  such  tender,  demand  of  title' 
and  refusal,  will  be  no  defence  when  sued  for  the  purchase  money. 

3.  It  is  no  defence  to  an  action  for  the  purchase  money  of  land,  that  the  vendor  has 
no  title,  the  vendee  retaining  the  possession. 

4.  When  the  vendee  is  sued  by  the  assignee  of  the  vendor,  on  a  note  given  for  the 
purchase  money,  he  cannot  prove  by  the  declarations  of  the  vendor,  that  he  had 
no  title  to  the  land,  as  the  vendor  might  have  been  examined  as  a  witness  for 
the  vendee. 

5.  A  promise,  by  the  maker  of  a  note,  to  the  assignee  after  the  sssignmcnt,  that  he 
will  pay  it,  will  not  preclude  him  from  making  any  defence,  which  existed  previ. 
ous  to  notice  of  the  assignment;  such  promise  being  without  consideration. 
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6.  When  the  evidence  in  a  cause  is  conflicting,  the  court  cannot  charge  the  jury, 
that  if  they  believe  the  evidence,  they  must  find  for  the  plaintifls. 

Error  to  the  Circuit  Court  of  Tuscaloosa  County. 

THE  action  was  assumpsit  on  two  promissory  notes,  for  two 
hundred  dollars  each,  made  by  the  defendant  in  error,  to  one 
Obadiah  Cooper,  and  by  him  assigned  to  the  plaintiff  in  error. 

On  the  plea  ofnon  assuitipsit^  the  defendant  had  judgment. 

From  a  bill  of  exceptions  taken  on  the  trial  below,  it  appears 
that  one  Cotton  had  purchased  a  tract  of  land  of  Cooper,  the 
plaintiff's  assignee,  on  credit,  and  received  a  bond  for  tide;  that 
being  unable  to  comply  with  his  contract,  the  defendant  agreed 
to  take  the  bargain  off  his  hands,  and  gave  Cotton  one  hundred 
dollars,  and  executed  three  notes  for  two  hundred  dollars  each, 
payable  the  25lh  December,  1837,  1S38,  and  1S39,  which  being 
handed  to  Cooper,  he  executed  a  bond  conditioned  to  make  title, 
which  by  mistake,  was  filled  up  with  the  name  of  Cotton,  instead 
of  the  defendant.  Cotton's  notes  and  title  bond  were  cancelled; 
and  the  defendant  let  into  possession  of  the  land. 

The  defendant  proved  by  a  witness,  that  some  time  previous 
to  Jenuary,  1S3S,  he  went  wifti  defendant  to  Cooper;  that  de- 
fendant offered  to  pay  him  for  the  land,  if  he,  Cooper,  would 
make  him  title;  that  Cooper  refused,  and  said  he  could  not  make 
title,  because  he  had  none  himself.  To  the  declaration  of  Cooper 
that  he  had  no  title,  the  plaintiff  objected;  but  the  court  over- 
ruled the  objection,  and  the  plaintiff  excepted. 

The  defendant  also  proved,  that  Cooper  had  rented  the  land 
last  year,  to  one  Hendricks,  as  his  own  property. 

The  plaintiff  proved,  that  in  the  summer  of  1S3S,  he  gave  a 
written  notice  to  the  defendant,  that  he  had  purchased  the  said 
notes;  that  defendant  said  the  notes  were  good,  except  that  nine- 
ty or  a  hundred  dollars  on  one  of  them  was  paid.  He  further 
said  he  had  told  the  plaintiff  the  same  thing  a  few  days  before, 
when,  as  witness  recollects,  the  plaintiff  was  inquiring  about  the 
notes,  before  he  bought  them.  Plaintiff  also  proved  by  another 
witness,  that  he,  witness,  had  rented  the  land,  of  defendant,  two 
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years  since,  and  was  to  pay  him  fifi)'  dollars  a  year,  but  had 
never  paid  any  rent,  as  defendant  had  not  required  it  of  him; 
defendant  had  complained  that  he  had  not  put  as  many  rails  on 
the  land  as  he  had  agreed  to  do. 

The  suit  was  brought  on  the  two  notes  first  falling  due,  and  the 
trial  took  place  in  the  court  below,  in  February,  1840. 

Upon  this  testimony,  the  plaintiflf  moved  the  court  to  charge 
the  jury, 

First.  That  if  they  believed,  from  the  evidence,  that  the  notes 
were  given  on  the  purchase  of  the  land  spoken  of,  and  that  a 
bond  was  given  by  Cooper,  the  vendor,  which  by  mistake,  was 
made  to  Cotton  instead  of  the  defendant,  and  was  received  by 
the  defendant,  that  in  equity  the  bond  wrould  enure  to  his  bene- 
fit. And  if  they  believed  the  vendor  had  no  title,  yet  the  plain- 
tiffin  this  case,  is  entitled  to  recover:  and  the  fact,  that  the  ven- 
dor had  no  title,  is  not  a  good  defence  to  this  action,  there  being 
no  fraud.  The  court  charged,  that  in  equity  the  bond  would 
enure  to  the  benefit  of  the  defendant;  but  refused  to  give  the 
remainder  of  the  charge. 

Second.  If  the  jury  believed  the  notes  were  given  on  the  pur- 
chase of  the  land  spoken  of,  and*  that  the  defendant  had  posses- 
sion of  the  land  under  the  purchase,  then  he  cannot  resist  the 
payment  of  the  purchase  money,  there  being  no  fraud  in  the 
case.  This  charge,  the  court  refused,  as  moved  for,  but  said, 
that  if  the  defendant  had  abandoned  the  possession,  he  could  re- 
sist the  payment  of  the  notes. 

Third.  That  if  the  defendant,  after  the  notes  were  assigned 
to  the  plaintiff,  told  the  plaintiff  or  his  agent,  on  being  inquired 
of  about  the  notes,  that  they  were  good,  and  that  he  had  no  de- 
fence to  them,  plaintiff  is  entitled  to  recover;  which  the  court 
refused. 

Fourth.  If  the  jury  believed  the  testimonv  introduced,  they 
must  find  for  the  plaintiff;  which  the  court  also  refused. 

To  the  refusal  of  the  court  to  charge  as  moved  for,  and  to 
the  charges  as  given,  the  plaintiff  excepted,  and  now  assigns  for 
error. 
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Peck,  for  the  plaintiff  in  error,  cited  Christian  v.  Scoft, 
Minor's  Rep.  354:  Garrovv  v.  Hallett,  2  Stewart  449:  Jordan 
V.  Wilson,  3  Stewart  &  Porter  92:  Wiley  v.  White  and  others, 
ibid.  355:  and  Wade  v.  Killough,  ibid.  431:  also,  Young  v. 
Triplet!,  5  Littell's  Rep. 

J.  L.  Martin,  for  defendant  in  error,  cited  Smith  v.  Peltus  et 
al.  1  Stewart  and  Porter  107:  Wade  v.  Killough,  3  Stewart  and 
Porter  434. 

ORMOND,  J. — The  tender  of  the  purchase  money  of  the 
land,  and  demand  of  title,  as  well  as  the  refusal  of  the  vendor  to 
make  title,  were  facts  which  it  was  competent  for  the  defendant 
in  error  to  prove;  but  the  declarations  of  Cooper,  the  vendor  of 
the  land,  and  assignor  of  the  plainiiff,  that  he  had  not  title,  were 
not  evidence  in  this  action,  because  he  was  competent  to  testify 
for  the  defendant  in  the  cause,  as  has  been  repeatedly  held  in  this 
court;  and  therefore,  for  that  cause,  if  no  other  existed,  his 
declarations  could  not  be  given  in  evidence. 

There  was  no  error  in  the  refusal  of  the  court  to  charge,  that 
the  plaintiff,  in  the  absence  of  fraud,  could  recover,  even  if  the 
vendor  had  no  title.  It  is  clear,  from  the  testimony  in  the  cause, 
that  the  contest  in  the  court  below,  was,  whether  there  had  beea 
a  recision  of  the  contract  for  the  sale  of  the  land,  and  a  yieldmg 
of  the  possession  to  Cooper,  the  vendor.  It  is  true,  that  if  the 
defendant  had  remained  in  possession  of  the  land,  it  would  have 
been  unimportant  whether  Cooper  had  title  or  not;  and  the 
charge  asked  for,  can  only  be  supported  on  the  concession  that 
such  was  the  fact.  This  fact  the  jury  alone  could  detern^ine, 
and  the  vice  of  the  proposition  is,  that  it  takes  from  the  jury  the 
consideration  of  this  question. 

Understanding  the  second  charge  to  mean,  that  i\\e possession 
there  spoken  of,  was  a  continuing  possession,  it  should  have 
been  given  by  the  court.  No  principle  is  better  settled,  than 
that  the  vendee  of  land  can  retain  the  possession,  and  refuse 
to  pay  the  purchase  money.  The  qualification  annexed  to  the 
refusal  to  charge,  is  also  erroneous.  A  mere  abandonment  of 
the  possession  is  not,  of  itself,  sufficient  to  rescind  the  contract. 
79 
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A  vendee  of  land,  may  tender  the  purchase  money  according  to 
his  contract,  and  demand  title,  and  if  the  vendor  refuses  to  make 
title,  the  vendee  may  abandon  the  possession  and  thus  rescind 
the  contract;  but,  in  supposing  that  abandonment  of  possession 
was  sufficient,  without  a  demand  of  title  and  refusal  to  make  it, 
the  court  erred.  The  bond  for  title  is  not  set  out  in  the  record, 
and  we  are  therefore  unable  to  saj-,  whether  the  defendant  had  a 
right  to  demand  a  title,  before  the  last  note  fell  due.  (See  Newell 
V.  Turner,  9  Porter4S0:  and  Larkin  v.  The  Bank  of  Montgom- 
ery ibid.  434.) 

The  third  charge  was  correctly  refused,  A  promise  by  the 
maker,  to  pay  the  assignee  of  a  note  after  the  assignment,  being 
without  any  consideration,  will  not  preclude  him  from  availing 
himself  of  any  defence  to  the  note,  which  existed  previous  to  the 
notice  of  the  assignment. 

The  fourth  charge, that  if  the  jury  believed  the  testimony,  they 
must  find  for  the  plaintiff,  was  also  correctly  refused.  Such  a 
charge  would  only  have  been  proper,  in  a  case  where  there  was 
no  conflict  between  the  vvilnessesj  and  the  facts  were  clear,  di- 
rect and  positive. 

In  this  case,  if  some  of  the  defendant's  witnesses  were  be- 
lieved, there  was  a  recision  of  the  contract  by  agreement  of  the 
parties;  as  the  proof,  was  that  Cooper  the  vendor,  after  the  ten- 
der of  the  purchase  money  and  refusal  to  make  title,  was  in  pos- 
session of  the  land,  exercising  ownership  over  it.  There  was 
also  testimony  Introduced  by  the  plaintiff,  which,  if  believed  by 
the  jury,  would  justify  the  conclusion  that  there  was  no  recision 
of  the  contract,  either  by  operation  of  law,  or  by  the  agreement 
of  the  parties.  The  decision  of  the  question  therefore,  could 
only  be  made  by  the  jury,  who  are  alone  competent  to  judge  of 
the  credibility  of  witnesses,  and  the  weight  of  testimony. 

For  the  error  of  the  court,  in  refusing  to  give  the  second  charge, 
as  asked  for,  and  for  the  wrong  qualification  annexed  to  if,  the 
judgment  must  be  reversed,  and  the  cause  remanded  for  further 
proceedings. 
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Adams  and  Boyd  v.  Thb  (iovERNOR. 

1.  In  an  action  on  a  tax  collector's  bond,  when  the  issue  is,  that  the  principal 
obligor  had  assessed,  collected,  and  paid  over  the  taxes,  it  is  competent  for  the 
plaintiff  to  inquire  of  a  witness*  as  to  the  probable  amount  of  the  taxes, — there 
being  no  proof  that  the  tax  collector  had  deposited  any  evidence  of  an  assess, 
nient  in  the  proper  office. 

^Vrit  of  error  to  the  Circuit  Court  of  Macon  County, 

ACTION  of  debt  on  a  penal  bond,  conditioned  that  Adams 
should  faithfully  perform  the  duties  required  of  him,  by  an  act  of 
the  Legislature,  passed  9lh  January,  1836,  in  the  assessing  and 
collecting  of  taxes  for  Macon  county,  during  the  year  183S, 
agreeable  to  the  provisions  of  the  laws  then  in  force.  Plea;  That 
he  did  assess,  collect,  and  pay  over  the  taxes.  Verdict  antj 
judgment  for  the  plaintiff. 

During  the  trial,  and  after  the  plaintiff  had  given  in  evidence 
the  bond  declared  on,  the  defendants  proved  that  Adams  had 
paid  to  the  county  treasurer,  seven  hundred  and  seventy  dollars 
on  account  of  the  taxes  for  1838.  The  plaintiff  then  asked  the 
witness,  (who  was  county  treasurer)  what  was  the  probable 
amount  of  taxes  for  Macon  county  for  the  year  1838?  This 
question  was  objected  toby  the  defendant,  but  was  allowed  by 
the  court.  There  was  no  proof  that  the  tax  collector  had  depos- 
ited any  evidence  of  the  assessment  of  taxes  with  the  county 
clerk,  or  in  his  office.  The  sole  point  presented  by  the  assign- 
ment of  error,  arises  out  of  the  allowance  of  the  question  asked 
the  witness. 

Campbell,  for  the  plaintiff  in  error, 
Bascom,  contra. 
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GOLDTHWAITE,  J.— The  case  presented  by  the  bill  of 
exceptions,  is  exceedingly  naked,  and  we  are  in  douhl  whether 
the  objection  to  the  question  asked  the  witness,  applies  to  the 
propriety  of  making  the  enquiry  after  closing  the  proof;  or,  to 
the  competency  of  an  affirmative  answer  to  ascertain  the  amount 
of  injury  sustained  by  the  county.  We  have  not  the  aid  of  an 
argument  from  the  counsel  for  the  plaintiff  in  error,  and  are 
therefore  left  to  conjecture  the  reasons  on  which  this  case  is 
sought  to  be  reversed. 

If,  as  may  have  boon  the  case  at  the  trial,  the  plaintiff  had 
closed  his  evidence,  it  is  only  necessary  to  remark  that  it  was 
entirely  within  the  discretion  of  ihe  circuit  court,  to  allow  pro- 
per evidence  to  be  given  at  at  any  stage  of  the  proceedings. 

If  the  objection,  as  we  are  inclined  to  believe,'was  taken  in 
its  other  aspect,  it  may  require  a  brief  examination  to  dispose  of 
it.  As  nothing  is  slated  in  the  bill  of  exceptions,  of  the  state  of  the 
evidence  before  the  jury,  we  are  authorized  to  infer  it  was  prov- 
ed or  conceded,  that  no  assessment  of  the  taxes  was  made  by 
Adarns,  the  tax  collector;  and,  in  this  event,  the  most  important 
inquiry  for  the  jury,  would  be  the  quantum  of  injury  sustained 
by  the  county.  If  this  was  the  inquiry,  it  cannot  be  said  that 
any  mode  existed  of  ascertaining,  wiih  certainty,  the  amount  of 
taxes  which  should  have  been  assessed  and  collected.  If  the 
lists  of  previous  years  had  been  produced  they  would  have 
shown  no  facts  from  which  any  more  definite  or  certain  conclu- 
sions could  be  drawn  than  from  testimony  of  v.'itnesi^es;  indeed 
witnesses  would  still  be  necessary  to  inform  the  jury,  whether 
the  tax  paying  population  had  increased  or  diminished.  We  are 
not  informed  what  the  answer  was;  nor  can  we  ascertain  what 
injury,  if  any,  was  done  by  the  examination. 

One  view  of  this  case  will  suffice,  not  only  to  show  that  this 
question  was  legal,  but  that  all  other  quesli'ons  to  any  witness, 
must  at  least,  have  terminated  in  this,  — without  it  was  neces- 
sary to  summon  every  owner  of  land  lying  within  the  county, 
as  well  as  every  resident  inhabitant.  When  any  witness  what- 
ever,  was  called,  it  must  be  conceded  that,  the  first  question 
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would  be — Do  you  know  the  amount  of  the  taxes  of  Macon 
county?  His  answer  would  necessarily  be,  that  he  did  not  know 
with  certainty,  but  from  a  careful  examination  of  the  facts 
within  his  knowledge,  he  believed  Ihey  would probabti/  amount 
to  such  or  such  a  sum.  From  the  very  nature  of  the  subject, 
cerlabity  could  not  be  attained,  and  the  jury  under  any  circum- 
stances, must  have  acted  on  possibilities. 

We  have  thus  shown,  that  under  some  circumstances,  (his 
question  would  not  only  be  proper,  but  the  only  appropriate 
one;  if  rendered  improper  by  any  circumstances  attendant  on 
this  trial,  the  defendants  were  bound  to  show  it;  and  not  having 
done  so,  they  cannot  complain  of  error. 

Let  the  judgtnent  be  affirmed. 


Hall  v.  Cook's  Administkator. 

1.  Where  the  defendant  proves  a  set-off  to  a  greater  amount  than  the  demand  sued 
on,  the  statiiie  of  sets-off  will  not  allow  the  plaintiff  to  rebut  the  defendant's 
proof,  by  showing  that  the  latter  is  indebted  to  him  in  a  large  sum,  which  is  not 
in  suit. 

THE  defendant  in  error,  as  the  administrator  of  Jesse  W. 
Norwood,  deceased,  declared  against  the  plainliflT  in  the  Circuit 
Court  of  Wilcox,  on  a  promissory  note  or  due  bill. 

The  case  was  tried  on  an  issue  upon  the  pleas  of  non  assumpsit, 
set-off  and  payment. 

On  the  trial,  a  bill  of  exceptions  was  taken  by  the  plaintiff  in 
error,  to  the  ruling  of  the  presiding  judge.  The  defendant  in 
error  having  shown  a  due  bill  for  two  hundred  dollars,  made  by 
the  plaintiff  to  his  intestate,  the  plaintiff  then  proved  a  greater 
amount  of  sets-off  than  the  claim  sued  on:  whereupon  the  de- 
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fendant  in  error,  offered  a  witness  to  prove,  that  the  plaintiff"  ac- 
knowledged that  he  had  received  two  hundred  dollars,  other 
than  that  sued  for,  of  the  intestate,  for  which  he  had  given  no 
note  or  other  security.  To  the  admission  of  thii  evidence,  the 
plaintiff*  in  error  objected,  but  his  objection  was  overruled  and 
the  evidence  given  to  the  jury;  thereupon  he  excepted,  &c. 

Verdict  and  judgment  being  rendered  against  the  defendant 
below,  he  has  prosecuted  a  writ  of  error  to  this  court. 

Proctor,   for  the  plaintiff". 
J.   B.   Clabk,  contra. 

COLLIER,  C.  J. — The  only  question  here  raised  is,  did  the 
circuit  court  err  in  receiving  the  evidence  objected  to  by  the 
plaintiff"  in  error.  The  right  to  prove  a  set-off  at  the  trial  of  a 
cause,  and  thus  diminish  or  defeat  a  recovery,  did  not  exist  at  the 
common  law,  but  was  given  by  statute.  [iMontague  on  set-oflf 
5 — 15:  Chandler  v.  Drew,  2  N.  H.  Rep.  469.]  For  the  purpose 
then,  of  ascertaining  the  extent  to  which  this  right  is  allowed,  re- 
ference must  be  had  to  the  statute  itself.  Our  Legislative  acts 
upon  the  subject,  have  all  been  embodied  into  one,  and  provide 
that,  "  In  all  cases,  where  there  are  or  shall  be  mutual  debts  sub- 
sisting between  the  plaintiff  and  defendant,  or  if  either  party 
sue  or  be  sued,  as  executor  or  administrator,  where  there  are 
mutual  debts  subsisting  between  the  testator  or  intestate  and 
either  party,  one  debt  may  be  set  against  the  other,  either  by 
being  pleaded  in  bar,  or  given  in  evidence  on  the  general  issue, 
or  notice  given  of  the  particular  sum  intended  to  be  set-off,  and 
on  what  account  the  same  is  due,  notwithstanding  such  debts 
may  be  deemed  in  law  to  be  of  a  different  nature."  The  act 
then  directs  the  manner  in  which  a  debt,  secured  by  a  penally, 
shall  be  pleaded,  the  judgment  to  be  rendered  where  the  plaintiffs 
demand  is  partially,  fully,  or  more  than  paid. 

Though  the  statute  of  set-off'  is  a  beneficial  enactment  and 
should  be  liberally  expounded,  so  as  to  advance  justice  and  pre- 
vent circuity  of  action.  [Tuttle  v.  Beebcc,  S  Johns.  Rep.  156.] 
Yet,  we  think  it  loo  restricted  in  its  term  to  allow  the  plaintiff 
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to  avail  himself  of  a  sel  off  againsl  the  set  off  either  pleaded  or 
given  in  evidence  by  the  defendant.  It  seems  to  contemplate 
nothing  of  the  kind — but  to  afford  to  the  defendant  a  defence 
against  the  cause  of  action  set  out  in  the  declaration,  which  the 
common  law  did  not  tolerate.  The  plaintiff  is  permitted  to 
show  that  the  set-off  is  not  admissible,  or  that  it  is  a  debt  which 
he  is  not  bound  by  the  law  to  pay — but  beyond  this  he  cannot 
go  in  his  replication  or  proof.      [3  Starkie's  Ev.  1317.] 

If  an  application  were  made  to  a  court  to  set-off  demands 
against  each  other^  which  have  passed  into  judgment,  in  such 
case  it  would  be  competent  for  a  plaintiff  to  resist  the  application 
by  showing  that  he  had  another  demand  against  the  defendant. 
[Glaister  v.  Ilorner,  8  T.  R.  69.']  But  a  motion  to  effect  a  set- 
off in  such  a  case,  is  not  ex  debitojustitix,  but  ex  gratia  curiie 
and  the  court  proceeds  according  to  equity  and  good  conscience 
to  do  substantial  justice  between  the  parties.  [Simpson  v.  Hart, 
14  Johns.  Rep.  63:  Davidson  v.  Geoghogan,  3  Bibb's  Rep. 
233.]  The  practice  does  not  rest  upon  any  statute,  but  upon  the 
general  jurisdiction  of  courts  over  suitors.  [Chandler  v.  Drew, 
2  N.  H.  Rep.  4G9  ] 

The  judge  of  the  circuit  court  erred  in  admitting  the  evidence 
to  rebut  the  set-off  of  the  plaintiff  in  error.  The  judgment  is 
consequently  reversed  and  the  case  remanded. 
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Parker  ei  al.  v.  Haggerty. 

1.  In  trespass  to  try  titles,  the  declaration  alledged,  that  the  plaintifTwas  in  posses- 
sion, on  the  1st  of  January,  of  the  premises,  and  that  the  defendant  entered  with 
force  and  arms,  on  the  2d  day  of  January — Held,  that  it  was  a  sufficient  aver- 
ment of  possession  at  the  time  of  the  eviction. 

2.  Where  a  commission  was  issued  by  the  clerk,  under  the  authority  conferred  by 
the  first  section  of  the  act,  authorizing  testimony  to  be  taken  by  deposition,  and 
he  omitted  to  state  what  notice  should  be  given  of  the  time  and  place  of  taking 
the  deposition,-^Held,  that  the  deposition  could  be  read,  if  the  court  was  satis- 
fied by  proof,  that  the  notice  actually  given  was  sufficient. 

3.  A  witness  cannot  answer  "  that  S.  was  tenant  under  P.  who  was  claimant;" 
but  must  state  the  facts  which  constitute  the  relation  of  landlord  and  tenant. 

Error  to  the  Circuit  Court  of  Montgomery. 

THE  defendant  in  error  brought  this  action  to  try  titles  to  a 
lot  of  land  in  the  town  of  VVetumpka,  and  obtained  judgment. 

The  declaration  alledges  <'that  heretofore,  to-wit:  on  the  1st 
January,  1839,  he  was  seized  in  his  demesne  as  of  fee,  of  a  lot 
of  land  in  the  town  of  VVetumpka,  and  that  the  defendants  after- 
wards, to-wit:  on  the  2d  day  of  the  month  and  year  aforesaid, 
with  force  and  arms,  entered  upon  the  said  premises,  and  dispos- 
sessed the  plaintiff,"  &c.  &c. 

To  this  declaration  there  was  a  demurrer,  which  the  court 
overruled. 

The  follawing  facts  appear  from  a  bill  of  exceptions,  taken  at 
the  trial:  The  plaintiff  below  offered  to  read  to  the  jury,  the  de- 
position of  a  witness,  taken  on  account  of  sickness,  which  the 
counsel  for  the  defendants  below  objected  to,  because  it  did  not 
appear  from  the  record,  that  the  clerk  who  issued  the  commis- 
sion to  take  the  deposition,  directed  the  plaintiff  to  give  the  de- 
fendants notice  of  the  time  and  place  of  taking  it.  It  was  how- 
ever, proved,  that  the  plaintiff  gave  the  defendants  five  days 
notice  of  the  time  and  place  of  taking  it,  and  that  the  parties 
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were  in  the  vicinity  of  the  place;  whereupon  the  court  overruled 
the  objection,  and  permitted  the  deposition  to  be  read  to  the  jury; 
to  which  the  defendants  below  excepted. 

The  deposition  being  read,  the  third  interrogatory  and  answer 
were  as  follows  :  *'  Who  was  in  povssession  of  said  lot  on  the 
2Sth  February,  1837?"  Witness  answers  "that  Lauchlin  M. 
Stone  occupied  and  possessed  the  lot  on  that  day,  as  tenant  under 
Ashley  Parker,  who  was  claimant."  To  the  reading  of  this  an- 
swer to  the  jury,  the  defendants  below  objected;  but  the  court 
overruled  the  objection,  and  permitted  the  testimony  to  go  to 
the  jury ;  to  which  the  defendants  excepted. 

The  matters  of  law  arising  out  of  the  bill  of  exceptions,  and 
the  overruling  the  demurrer,  are  now  assigned  tor  error. 

Pryor,  for  the  plaintifl  in  error. 
Dargan,  contra. 

ORMOND,  J.— It  was  sufficient  for  the  plaintiff  below,  to  al^- 
ledge  in  his  declaration,  that  he  was  in  possession  of  the  premi- 
ses sued]  for.  at  the  time  of  the  entry  of  the  defendant,  and 
this  we  think,  is  substantially  alledged.  No  inference  can  rea- 
sonably be  made,  that  between  the  first  and  the  second  of  Janu- 
ary, he  abandoned,  or  lost  the  possession,  and  the  allegation  is 
therefore  sufficiently  certain. 

The  right  to  take  the  deposilions  of  witnesses,  must  be  exer- 
cised in  strict  conformity  with  the  statute.  The  act  requires 
that »'  the  party  praying  such  commission,  shall  give  such  notice 
to  the  adverse  party,  of  the  time  and  place,  when  and  where, 
such  deposition  is  to  be  taken,  as  the  court,  judge,  justice,  or 
clerk,  shall  think  proper,  and  the  adverse  party  may  cross  ex- 
amine," &c.  (See  Aikin's  Digest  126,  sec.  1.)  By  the  previ- 
ous part  of  the  section  first  cited,  the  authority  to  issue  the  com- 
mission, is  given  to  the  <' judge,  justice,  or  clerk,"  before  whom 
the  oath  is  made  preliminary  to  the  issuance  of  the  commission. 
As  therefore,  the  court  is  superadded,  in  the  clause  which  pro- 
vides for  the  notice,  it  appears  to  be  within  the  letter  of  the  law, 
that  in  cases  where  the  clerk,  Jud^ef  or  justice  issuing  the  com- 
80 


634  ALABAMA. 


Parker  el  al.  v.  Haggerty. 


mission,  has  failed  to  state  what  notice  shall  be  given,  that  the 
court  before  \thotn  the  deposition  is  attempted  to  be  used  as  evi- 
dence, shall  have  the  power  of  inquiring  into,  and  determining 
the  sufficiency  of  the  notice  actuail}'  given,  from  a  view  of  all 
the  facts. 

That  there  may  be  causes  in  which  a  deposition  may  be  read, 
where  sufiicient  notice  has  in  fact  been  given,  though  not  requi- 
red by  the  clerk,  is  evident  from  the  case  of  Brahah  v.  Debrell, 
(1  Stew.  Rep,  14)  where  the  clerk  had  not  required  notice  to  be 
given,  but  had  fixed  the  lime  when  the  deposition  vvas  to  be 
taken,  and  notice  was  given  of  the  time  and  place,  on  the  day 
the  commission  issued;  the  court  held,  that  it  was  sufficient. 
We  think  therefore,  th3re  was  no  error  in  permitting  the  de- 
position to  be  read.  But  in  permitting  the  answer  to  the  third 
interrogatory  to  be  read,  the  court  erred.  The  answer,  instead 
of  stating  facts,  states  a  conclusion  of  law  from  facts,  which  the 
witness  knew  himself,  or  had  heard  from  others.  Whether  the 
relation  of  landlord  and  tenant  existed  between  Parker  and 
Stone,  the  jury  could  alone  determine,  under  the  direction  of  the 
court  as  to  the  law  arising  out  of  the  facts.  The  remaining  part 
of  the  answer,  that  Parker  was  the  claimant  of  the  lot,  is  open  to 
the  objection  of  being  either  hearsay  testimony,  or  that  higher 
and  better  evidence  exists  of  the  fact;  in  either  aspect,  it  is  alike 
objectionable. 

For  this  error,  the  judgment  must  be  reversed,  and  the  cause 
remanded. 
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Mason  and  Daniel  v.  Brazier. 

1.  A  party  to  a  suit  cannot  assign  for  error,  the  refusal  'of  the  court  to  sustain  a 
motion,  made  by  one  who  is  not  a  party  to  the  record. 

2.  The  act  of  1822,  (Aikin's  Digest,  272)  is  both  an  enlarging  and  restraining 
statute,  and  therefore  controls  the  acts  of  1807,  sec.  32,  (ib.  173)  and  of  1819, 
sec.  16,  18,  (ib.  1G3,  sec.  22,23,)  on  the  subject  of  motions  against  sheriffs. 

3.  To  support  a  summary  judgment,  under  the  act  of  1822,  (Aikin's  Digest,  272) 
it  must  appear  on  the  record,  that  the  receipt  of  the  money  by  the  sheriff  was 
shown  by  matter  of  record  ;  or  the  fact  of  the  receipt  must  be  found  by  a  jury. 

4.  Under  the  act  of  1826,  (Aikin's  Digest,  174,  sec.  76)  notice  is  necessary  to  be 
given  to  the  sheriff  or  other  officer;  and  he  must  be  a  party  to  the  judgment. 

5.  No  summary  proceedings  can  be  sustained  under  either  of  the  acts  of  1807, 
1819,  1822,  or  1826,  unless  the  sheriff  or  other  officer,  is  a  party  to  the  judg- 
ment. 

Writ  of  error  to  the  Circuit  Court  of  Wilcox  County. 

JUDGMENT  was  rendered  against  Mason  and  Daniel,  as 
securities  of  one  Hill,  sheriff  of  Wilcox  county,  on  the  motion 
of  Brazier,  for  failing  to  pay  over  nnoney  collected  by  the  sheriff 
on  an  execution  issued  at  Brazier's  suit,  against  Thonrias  E.  Ellis, 
J.  M.  Hill  (the  sheriff,)  H.  C.  Fountain,  and  William  C.  Garri- 
son. The  notice  of  the  motion  was  issued  to  Hill,  to  the  defen- 
dants, and  to  several  other  persons  like  the  defendants,  the 
securities  for  Hill,  but  was  served  on  the  defendants  only.  At 
the  return  term,  the  motion  was  entered  against  the  sheriff  and 
all  his  securities;  the  judgment  entry  recites  that  the  parties 
came  by  their  attornies  when,  the  plaintiff  discontinued  his  mo- 
lion  against  the  sheriff,  and  those  of  his  securities  on  whom  the 
notice  was  not  served.  The  existence  of  the  execution,  its  re- 
ceipt by  the  sheriff,  and  his  collection  of  the  money,  are  stated; 
but  it  does  not  appear  that  these  facts  appeared  by  matter  of 
record,  or  by  any  paper  filed  in  the  clerks  office.  No  issue  was 
claimed  by  the  defendants,  or  directed  by  the  court;  and  judg- 
ment was  rendered  for  the  plaintiff  without  the  intervention  of  a 
jury.  It  also  appears,  from  a  bill  of  exceptions  filed  by  one  Pitts 
that  he  appeared  and  moved  to  quash  the  execution   on  which 
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the  money  was  collected,  on  the  ground  that  the  sheriff  was  a 
party  to  the  execution.  This  motion  was  resisted  by  the  defen- 
dants, and  was  overruled. 

The  errors  assigned  in  this  court,  are, 

1st.  The  refusal  to  quash  the  execution. 

2d.  Giving  judgment  without  the  intervention  ofajury,  and 

3d.  Because  no  issue  was  joined  between  the  parties. 

Phelan,  for  the  plaintiff  in  error,  in  support  of  the  second 
assignment,  cited  Aikin's  Digest,  272,  sec.  82. 
Peck,  contra. 

GOLDTHWAITE,  J.— 1.  The  motion,  to  quash  the  execu- 
tion, was  made  by  one  who  is  not  a  party  (o  these  proceedings, 
and  therefore  has  no  appropriate  connexion  with  this  case;  be- 
sides this,  it  was  resisted  by  the  party  who  now  seeks  to  reverse 
thejudgment  for  this  error,  which,  if  it  be  one,  was  committed 
at  his  instance.  This  assignment  cannot  be  sustained,  because 
these  defendants  have  no  interest  in  correcting  errors  committed 
against  one  who  has  no  connexion  with  them. 

The  examination  of  the  other  assignments  requires  a  brief  ex- 
amination of  all  the  statutes  which  authorize  a  summary  pro- 
ceeding against  a  sheriff  and  his  securities. 

The  counsel  for  the  plaintiff  in  error,  has  particularly  called 
our  attention  to  the  first  section  of  the  act  of  1822,  which  he 
asserts  governs  this  case,  and  under  which  it  is  essential  that  the 
receipt  of  the  money  by  the  sheriff,  should  be  first  ascertained 
by  a  jury;  without  which,  thejudgment  is  not  warranted.  This 
section  is  in  these  words:  "Whenever  a  motion  shall  be  made 
against  any  officer  of  any  of  tlxe  courts  of  this  State,,  for  not 
paying  over  money  received  by  him  in  his  official  capacity,  and 
the  receipt  of  the  same  shall  not  appear  by  the  record^  or  by 
any  paper  filed  in  the  clerks  office,  it  shall  be  the  duty  of  the 
court  to  cause  an  issue  to  be  made  up  and  tried  by  the  jury  at- 
tending the  court;  and  in  case  it  shall  be  found  by  the  jury,  that 
the  same  has  been  received  by  the  officer,  against  whom  the 
motion  shall  be  made,  judgment  shall  be  rendered  by  the  court 
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against  the  said  officer  fer  the  principal  interest  and  damages,  as 
are  now  in  such  cases  directed  by  law.  (Aikin's  Digest,  272.) 
The  apparent  necessity  for  this  enactment,  and  its  proper  con- 
struction will  be  best  shown  by  collating  it  with  the  statutes  in 
force  at  the  time.  The  seventy-fourth  section  of  the  act  of  1S07, 
directs,  "  if  any  sheriff,  or  other  officer,  shall  make,  return 
on  any  writ  oi  fieri  facias  or  venditioni  exponas^  that  he  hath 
levied  the  debt,  damages  or  costs,  as  in  such  writ  is  required, 
or  any  part  thereof,  and  shall  not  immediately  pay  the  same  to 
the  party  to  whom  the  same  is  payable,  or  to  his  attorney; 
or  shall  return  upon  any  writ  oi  capais  ad  satisfaciendum,  or 
attachment  for  not  performing  a  decree  in  chancery,  for  pay- 
ment of  an)'  sum  of  money,  that  he  hath  taken  the  body  or  bodies 
of  the  defendant  or  defendants;  and  hath  the  same  ready  to  satisfy 
the  money  in  such  writ  mentioned,  and  shall  have  actually  re- 
ceived such  money  of  the  defendant  or  defendants,  or  have  suf- 
fered him,  her  or  them  to  escape,  with  the  consent  of  such  sheriff, 
under-sheriff,  or  officer,  and  shall  not  immediately  pay  such 
money  to  the  party  to  whom  the  same  is  payable,  or  his  attor- 
ney, then,  and  in  either  of  the  said  cases,  it  shall  be  lawful > 
for  the  creditor,  at  whose  suit  such  writ  o{  fieri  facias,  ven- 
ditioni exponas,  capias  ad  satisfaciendum,  or  attachment 
shall  issue,  upon  a  motion  made  at  the  next  succeeding  court 
from  whence  such  writ  shall  issue  to  demand  judgment  against 
such  sheriff,  officer  or  under-sheriff,  or  securities  of  such  un- 
der-sheriff, for  the  money  mentioned  in  such  writ,  or  so  much 
as  shall  be  returned,  levied  on  such  writs  o^  fieri  facias  or 
venditioni  exponas,  with  interest  thereon,  at  the  rate  of  fifteen 
per  centum,  per  annum,  from  the  return  day  of  the  execution, 
until  the  judgment  shall  be  discharged;  and  such  court  is  hereby 
authorized  and  required  to  give  judgment  accordingly,  and  to 
award  execution  thereon  :  Provided,  such  sheriff  or  officer 
have  ten  days  previous  notice  of  such  motion."  (Aikin's  Dig. 
173.)  This  act  evidently  contemplates  a  return  oi  the  execu- 
tion as  essential  to  authorize  a  motion  against  the  officer,  and  of 
course,  this  return  could  only  appear  by  the  record,  or  by  some 
paper  filed  in  the  clerk's  office. 
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The  sixteenth  section  of  the  act  of  1819,  seems  to  have  been 
intended  to  remedy  one  of  the  omissions  of  the  act  of  1807.  It 
directs,  *<that  it  shall  be  the  duty  of  the  sheriffs  of  the  counties 
throughout  this  State,  respectively,  whenever  any  execution 
shall  be  placed  in  their  hands,  to  proceed  to  levy  the  same,  and 
make  sale  of  the  property  thus  levied  on,  in  such  times  as  by  law 
is  directed;  and  shall  pay  over  the  amount  obtained  by  such 
sale  to  the  party  or  parties  entitled  to  the  same,  on  the  applica- 
tion of  such  party  or  parties,  or  within  ten  days  thereafter,  un- 
der the  penalty  of  forfeiting  six  per  centum  per  month,  for  each 
and  every  month  such  sheriff  shall  fail  to  pay  over  such  money 
collected  as  aforesaid."  (Aikin's  Digest  163,  sec.  22.) 

The  seventeenth  section  of  this  act  is  omitted  in  Aikin's  Di- 
gest, in  consequence  of  a  slight  change  as  to  the  time  of  return- 
ing process;  but  the  corresponding  enactment  is  found  in  page 
279,  sec.  119,  which  was  passed  in  1S21,  an,d  is  in  these  words: 
'<  it  shall  be  the  duty  of  the  sheriffs  in  the  several  counties  in  this 
State,  to  return  all  writs  and  executions  to  the  clerk's  office  from 
which  they  issued,  at  least  three  days  previous  to  the  term  of 
the  court  to  which  they  shall  be  returnable;  and  if  any  sheriff 
shall  fail  to  return  any  writ  or  execution,  according  to  the  pro- 
visions of  this  act,  he  shall  be  liable  to  all  the  penalties  provided 
by  the  laws  now  in  force,  for  failing  to  return  any  writ  or  exe- 
cution to  the  first  day  of  the  term  of  the  court  to  which  they  are 
returnable." 

Having  thus  shown  the  enactment  which  has  taken  the  place 
of  the  17th  section,  we  will  now  transcribe  the  18th;  this  pro- 
vides, *'  that  when  any  sheriff  shall  fail  to  perform  the  duties 
required  of  him  by  this  act,  the  person  or  j)ersons  aggrieved, 
may  move  against  such  delinquent  sheriff  aud  his  securities 
inoffice,  for  the  amount  he  has  failed  to  pay  over  as  aforesaid; 
or  for  failing  to  return  the  execution  in  manner  as  above  di- 
rected, in  the  court  from  which  such  execution  had  issued,  on  giv- 
ing three  days  notice  of  such  motion  to  such  delinquent  sheriff 
or  his  securities  in  office:  Provided,  however,  That  time  may 
be  given  to  such  delinquent  sheriff  to  make  his  defence,  upon 
good  cause  shown  to  the  court  before  whom  such  motion  may 
be  made." 
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It  will  now  be  perceived  that  the  act  of  1819,  went  much  far- 
ther than  that  of  1807,  both  with  respect  to  the  facts  which 
would  authorize  the  mofion,  as  well  as  the  penalty  inflicted.  It 
will  also  be  observed,  that  the  first  authorizes  a  judgment  against 
securities,  only  of  the  under  sheriffs  while  the  latter  permits  it 
to  be  rendered  against  the  sheriff  a7id  his  securities  when  notice 
is  given  to  the  sheriff  or  his  securities.  It  is  certain  that  neith- 
er of  these  acts  make  an  inquiry  before  a  jury,  essential  to  sup- 
port a  judgment  by  the  court;  it  may  be  admitted  that  the  de- 
fendants, in  such  a  motion,  could  not  legally  be  debarred  from  a 
jury  trial  if  they  thought  proper  to  claim  it;  but  it  is  plain  that 
the  court  might  entertain  and  decide  the  motion;  if  no  such  jury 
trial  was  claimed.  Under  this  view,  the  statute  of  1S22,  would 
be  entirely  without  effect,  unless  it  is  construed  a3  a  restraining 
act,  if  the  previous  acts  of  1807  and  1819,  give  the  summary 
rem,edy  when  money  is  made  on  an  execution  without  pro- 
ceeding to  sell  the  defendanVs  property.  We  incline,  howev- 
er, to  the  opinion  that  neither  of  the  previous  acts  extended  thus 
far,  because  the  act  of  1807  contemplates  a  return  of  the  execu- 
tion in  all  cases,  and  the  terms  of  the  act  of  1819,  only  extend 
to  money  obtained  by  sale.  Admitting  this  to  be  the  proper 
construction  of  these  acts,  it  then  seems  clear  that  the  act  of 
1822,  was  intended  to  cover  all  cases  where  money  should  be 
received  by  an  officer  on  an  execution,  while,  at  the  same  time, 
jt  distinctly  pointed  out  those  cases  in  which  the  court  could  ren- 
der the  judgment  of  itself,  in  the  absence  of  the  claim  of  a  jury 
trial,  and  then,  in  which  it  could  only  render  judgment  after  the 
facts  were  ascertained  by  a  verdict.  If  the  receipt  of  the  money 
appeared  by  the  record  or  by  some  paper  filed  in  the  clerk's  of- 
fice, to  use  the  terms  of  the  act,  then  the  court  could  proceed; 
but  in  all  other  cases  the  facts,  from  which  the  breach  of  duty 
was  to  be  inferred,  were  to  be  sustained  by  a  verdict  to  authorize 
a  judgment  under  this  enactment;  and  as  it  thus  both  enlarges 
and  restrains  the  previous  legislation  on  this  subject,  it  must  be 
considered  as  controlling  and  governing  the  acts  of  1807  and 
1819. 
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3.  To  apply  this  statute  to  the  present  case,  it  will  appear  that 
the  summary  jurisdiction  of"  the  circuit  court,  is  not  sustained; 
because  the  fact  of  the  receipt  of  the  money  is  not  shown  by 
any  matter  of  record,  and  there  was  no  verdict  ascertaining  the 
existence  of  the  fact  of  the  money  having  been  received;  one 
or  the  other  of  these  matters  being  made  requisite  by  the  act. 

4.  It  only  remains  to  consider  whether  the  judgment  can  be 
sustained  under  the  act  of  1826.  The  first  section  of  which, 
provides,  ♦' that  whenever  any  clerk,  sheriff  or  coroner  shall 
fail  or  refuse  to  pay  over  any  money  received  or  collected  by 
him,  upon  any  execution,  on  the  application  of  the  plaintiff  or 
plaintiffs,  his,  her  or  their  attorney  or  agent,  it  shall  be  lawful 
for  the  court  to  which  the  said  execution  shall  be  returnable, 
upon  one  day's  notice  beiiag  given  to  said  clerk,  sheriff  or  coro- 
ner, and  on  motion  of  the  plaintiff  or  plaintiffs  in  execution  to 
render  judgment  against  the  clerk,  sheriff,  or  coroner,  thus  fail- 
ing, and  his  security,  or  any  or  either  of  them  for  the  amount 
of  money  thus  received,  together  with  five  per  cent,  upon  the 
amount  of  the  said  execution,  as  damages  for  each  and  every 
month  for  which  the  said  money  shall  have  been  detained,  after 
demand  made;  together  with  costs  of  suit."  [Aik.  Dig.  174  S  76.] 
This,  certainly  is  very  coniprehensive,  and  might  be  considered 
as  entirely  superseding  all  other  enactments  on  this  subject, 
if  it  was  not,  that  the  one  day's  notice  is  required  to  be  given 
to  the  clerk,  sheriff,  or  coroner,  while  the  act  of  1819,  as  before 
shown,  and  the  act  of  1822,  authorizes  a  judgment,  when  three 
days  notice  is  given  to  the  sheriff  or  his  securities.  We  have 
already  held  in  the  case  of,  Duval  v.  Orr  supra,  that  a  judgment 
under  this  statute  cannot  be  supported,  unless  the  sheriff  is  a 
party  to  the  motion,  and  unless  notice  is  given  to  him.  It  there- 
fore follows,  that  this  judgment  cannot  be  supported  under  the 
act  of  1826,  because  no  notice  was  given  to  Hill,  the  sheriff. 

5.  This  disposes  of  the  case  so  far  as  covered  by  the  assign- 
ments of  error,  but  there  is  yet,  one  objection  to  this  judgment, 
to  be  noticed,  which  is  conclusive  against  remanding  the  case. 
Under  none  of  the  statutes  can  proceedings  of  this  summary 
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character  be  supported,  unless  the  sheriff  is  a  party  to  the  judg- 
ment. The  act  of  1S07,  only  authorizes  judgment  against  the 
securities  of  the  under-sheriff;  that  of  1819,  against  the  sheriff 
and  his  securities;  the  act  of  1S22  does  not  enlarge  the  act  of 
1819,  in  this  particular;  and  the  act  of  1826,  only  authorizes  the 
rendition  of  judgment  against  the  sheriff  and  his  securities,  or 
any  one  of  them.  In  this  case  the  notice  was  not  served  on  the 
sheriff,  and  though  he  appeared  by  attorney  the  motion  was 
afterwards  discontinued  as  to  him.  This,  in  effect,  was  a  dis- 
continuance of  the  motion;  and,  as  it  cannot  be  revived  without 
new  proceedings,  it  would  be  useless  to  remand  the  cause. 
Let  the  judgment  be  reversed. 


Riggs,  use,  &c.  v.  McDonald. 

1.  The  plaintiff  offered  in  evidence  a  bill  of  exchange,  dated  the  1st  of  August 
1836,  and  payable  five  months  thereafter;  across  the  face  of  which,  there  was 
written  a  memorandum  as  follows  :  "  Pro.  non  acceptance  21st  September,  1836, 
C.  A.  M." — Held,  that  the  memorandum  was  in  form  a  noting  of  the  bill  for  pro- 
test, and  in  the  absence  of  explanatory  proof,  was  evidence  prima  facie,  that  the 
same  had  been  protested  for  non  acceptance. 

2.  Where  a  bill  is  presented  for  acceptance,  and  acceptance  refused,  to  entitle  the 
holder  to  recover  of  an  indorser  on  a  protest  for  non  payment,  it  is  necessary  to 
prove  that  a  notice  of  non  acceptance  was  duly  sent,  or  delivered  to  him. 

THE  plaintiff  brought  an  action  of  assumpsit  against  the  de- 
fendant in  error  in  the  county  court  of  Greene,  and  declared 
against  him  as  the  indorser  of  a  bill  of  exchange,  dated  the  1st  of 
August,  1S36,  and  payable  five  months  after  date.  On  the  trial, 
the  bill  being  produced,  there  appeared  written  across  its  face,  a 
memorandum  as  follows:  <'  Pro.  non  acceptance,  21st  Septem- 
81 
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ber  1836,  C.  A.  M."  The  plaintifl' proved  a  protest  for  nbn 
payment,  and  due  notice  to  the  defendant.  The  defendant  offer- 
ed no  evidence,  but  moved  the  court,  by  his  counsel,  to  instruct 
the  jurj',  that  if  from  ihe  memorandum  written  across  the  face 
of  the  bill,  they  should  believe  that  the  bill  had  been  presented 
to  the  drawers  thereof  for  acceptance,  at  any  time  before  its  ma- 
turity, and  acceptance  refused,  the  plaintiff  was  bound  to  give  the 
defendant  notice  of  such  non  acceptance,  and  that  if  no  proof 
had  been  given  to  the  jury  of  due  notice  of  that  fact,  the  defend- 
ant was  discharged  from  all  liability  to  pay  the  bill,  and  the  jury 
should  so  find  by  their  verdict.  t/Snd  further,  that  the  jury 
might  consider  the  memoradum  made  on  the  face  of  the  bill,  as 
a  circum.stance  tending  to  prove,  that  it  Iiad  been  presented  be- 
fore maturity,  for  acceptance.  Which  instructions  the  court  re- 
fused to  give,  but  instructed  the  jury,  that  if  any  testimony  had 
been  given,  other  than  the  memoradum  on  the  face  of  the  bill, 
shewing  that  it  had  been  presented  for  acceptance  before  its 
maturity,  and  not  accepted,  the  plaintiff  was  bound  to  prove  due 
notice  thereof  to  the  defendant.  The  court  further  instructed 
the  jury,  that  the  memorandum  across  the  face  of  the  bill  was 
no  part  of  it,  and  could  not  in  the  absence  of  other  proof,  be 
looked  at  or  regarded  by  the  jury,  as  evidence  tending  to  show  a 
presentment  for  acceptance  before  the  maturity  of  the  bill,  and  a 
refusal  by  the  drawees  to  accept. 

A  verdict  and  judgment  was  rendered  against  the  defendant 
in  the  county  court:  from  that  judgment,  he  prosecuted  a  writ 
of  error  lo  the  circuit  court  of  Greene,  where  the  same  was  re- 
versed, and  the  case  remanded  to  the  county  court,  for  further 
proceedings.  To  revise  the  judgment  of  the  circuit  court,  a 
writ  of  error  has  been  prosecuted  lo  this  court;  and  the  questions 
here  raised,  are,  did  the  county  court  err  in  refusing  the  instruc- 
tions moved  by  the  defendant's  counsel,  or  in  those  that  were 
given  to  the  jury. 


Bliss,  for  the  plaintiff. 
Murphy  and  Erwin,  contra. 
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COLLIER,  C.  J. — The  memorandum  written  across  the 
face  of  the  bill,  clearly  indicates  a  presentment  to,  and  a  refusal 
by  the  drawees  to  accept.  When  it  is  proposed  to  protest  a  bill 
for  non  acceptance,  (he  holder  places  it  in  the  hands  of  a  notary, 
who  presents  it  to  the  drawee,  and  demands  acceptance,  and  if 
the  drawee  refuses  to  accept,  the  notary  usually  makes  a  minute 
on  the  bill,  consisting  of  his  initials,  the  month,  the  day  and 
year,  and  the  reason  if  assigned,  for  non  acceptance.  This 
minute  is  usually  termed  noting  the  bill,  and  though  it  is  un- 
known in  the  law^  as  distinguished  from  the  protest,  and  will 
not  in  any  case,  dispense  with  a  protest,  yet  is  a  preliminary 
step  which  has  grown  into  practice.  (Chilty  on  Bills,  Beebee's 
ed.  of  1836,  pp.  362,  '3.) 

True,  no  evidence  of  a  protest  for  non  acceptance  was  intro- 
duced in  the  county  court,  by  the  defendant,  yet  the  memoran- 
dum, on  the  bill,  in  the  absence  of  any  explanation,  furnished 
presumptive  proof  of  a  presentment  to  the  drawees.  It  was  not 
essential  to  the  defence,  that  a  protest  should  have  been  drawn 
up  in  form,  but  it  was  enough  for  the  defendant  to  show  prima 
facie  that  acceptance  had  been  demanded  and  refused,  no  matter 
whether  the  evidence  creating  such  a  presumption  was  offered 
by  the  plaintiff  or  by  himself.  The  presumption  from  the  proof 
being  such  as  we  have  stated,  it  was  incumbent  on  the  plaintiff  to 
remove  it,  by  explanatory  evidence,  or  else  to  have  shown  that 
due  notice  of  the  non  acceptance  was  given  to  the  defendant. 

The  m^emorandum,  it  has  been  remarked,  does  not  appear  to 
have  been  made  by  a  notary.  True,  the  individual  making  it 
does  not  give  to  himself  any  official  designation,  but  as  it  is  in 
form  a  noting  for  protest,  and  the  bill  prima  facie,  has  been  ever 
since  it  was  drawn  in  the  possession  of  the  plairitilf,  or  some 
previous  party,  and  is  now  offered  by  the  plaintiff,  he  must  abide 
the  inference,  that  it  was  presented  for  non  acceptance,  before  its 
maturity,  or  else  explain  away  by  proof,  the  effect  of  the 
memorandum. 

The  question  raised  upon  the  evidence,  is  not  the  common  case 
of  an  addition  to,  or  alteration  of  a  writing;  but  if  it  were  to  be 
decided  by  analogous  priwciples,  the  plainlifi' would  not  perhaps 
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occupy  a  more  favorable  position.  It  has  been  held,  that  if  a 
bill,  note,  or  oih^r  negotiable  security,  appear  upon  the  face,  to 
have  been  altered,  it  is  for  the  holder  to  prove,  and  not  for  the 
defendant  to  disprove,  that  it  was  altered  under  circumstances 
which  will  make  it  still  available.  (Chilty  on  Bills,  Beebee's  ed. 
of  1836,  p.  212,  and  cases  there  cited:  Ibid.  615:  McMichen  r. 
Beauchamp,  2  Miller's  Lou.  Rep.  290.) 

In  Clark  &  Lindsay  v.  Simmons  (4  Porter's  Rep.  14)  it  was 
held,  that  a  credit  endorsed  on  a  note  and  erased,  but  not  so  as 
to  render  it  illegible,  was  evidence  of  a  payment,  unless  it  was 
disproved,  or  its  effect  explained  away  by  testimony.  To  the 
same  effect  is  Benson  v.  Mathews.   (7  Louisiana  Rep.  356.) 

In  the  case  at  bar,  no  proof  having  been  adduced  in  the  county 
court  to  destroy  the  inference  from  the  memorandum  on  the 
bill,  its  judgment  was  rightfully  reversed  by  the  circuit  court: 
•and  the  consequence  is,  that  the  judgment  of  the  circuit  court  is 
here  affirmed. 
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DcTNN,  USE,  &c.  V.  White  and  McCurdy. 

1.  The  payment  of  an  outstanding  incumbrance  by  a  purchaser  of  land,  with  a 
covenant,  either  express  or  implied  from  the  vendors,  against  incumbrances,  can- 
not be  the  subject  of  an  off-set,  in  a  suit  for  the  purchase  money  of  the  land. 

2*  Unliquidated  damages  cannot  be  the  subject  of  an  off-set. 

3.  A  partial  failure  of  consideration,  is  not  a  good  defence  by  a  purchaser  of  land 
in  possession  with  warranty,  when  sued  for  the  purchase  money. 

4.  Knowledge  of  an  existing  incumbrance  on  land  at  the  time  of  the  purchase,  will 
not  prevent  the  vendee,  from- resorting  to  the  same  on  his  covenant,  for  the 
amount  paid  in  discharge  of  the  incumbrance. 

Error  to  the  Circuit  Court  of  Wilcox  County. 

ASSUMPSIT  by  plaintiflf  in  error  against  defendants  in  error. 

Pleas  :  non  assumpsit,  payment,  set-off,  failure  of  considera- 
tion, fraud  and  deceit.     Issue  in  short  by  consent. 

On  the  trial,  the  defendants  proved  that  the  note  sued  on  was 
given  by  them  to  the  plaintiff,  on  the  purchase  of  a  tract  of  land  ; 
that  after  the  purchase,  the  land  was  sold  by  virtue  of  an  execu- 
tion against  the  plaintiff,  on  a  judgment  which  existed  at  the 
time  of  the  purchase  of  the  land  by  the  defendants  from  the 
plaintiffs.  At  the  sale  they  became  the  purchasers  of  the  land. 
It  was  proved  that  at  the  time  of  the  purchase  by  the  defendants 
from  the  plaintiff,  that  they  knew  of  the  judgment  against  the 
plaintiff  under  which  they  purchased  ;  and  also,  that  they  had 
never  been  dispossessed  of  the  land.  Upon  this  evidence,  the 
attorney  for  the  plaintiff,  moved  the  court  to  charge  the  jury 
that  if  the  defendants  knew  of  the  judgment  against  the  plaintiff 
when  they  purchased  the  land,  that  the  plaintiff  was  entitled  to 
recover  the  full  amount  of  the  note  ;  which  the  court  refused, 
and  charged  the  jury,  that  even  if  the  defendants  were  apprized 
of  the  existence  of  the  judgment,  and  of  the  land  being  bound 
by  it,  still  they  could  not  find  a  verdict  for  the  full  amount  of 
the  note,   but  ought  in  their  verdict  to  deduct  the  amount  of 
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the  execution  under  which  the  land  was  sold,   from  the  amount 
of  the  note  given  for  the   purchase  money. 

The  plaintiff  further  moved  the  court  to  charge  the  jury,  that 
the  plaintiff  was  entitled  to  a  verdict  for  the  full  amount  of  the 
note  sued  on,  if  it  had  not  been  shown  in  evidence,  that  the 
land  had  been  recovered  from  the  defendants,  by  an  action  at 
law,  by  some  person  claiming  under  said  sheriff's  sale,  or  that 
that  the  defendants  were  dispossessed  by  course  of  law,  or  other- 
wise, by  reason  of  the  sale  of  the  land  by  the  sheriff.  And  fur- 
ther, that  the  sale  of  the  land  by  the  sheriff  was  not  sufficient 
to  warrant  the  jury  in  making  a  deduction  to  the  amount  of 
the  execution  aforesaid  ;  which  instructions  the  court  refused, 
and  charged  the  jury,  that  if  the  defendants  enjoyed  the  quiet 
possession  of  the  land,  the  plaintiff  ought  to  recover  the  full 
amount  of  the  note  ;  and  that  it  was  not  necessary  to  show  thjt 
a  recovery  had  been  had  against  them,  by  any  one  claiming  the 
land  by  virtue  of  the  sheriff's  sale,  or  that  they  had  been  dis- 
possessed thereof  in  any  manner,  to  warrant  the  jury  in  allow- 
ing the  amount  paid  under  the  sale,  by  virtue  of  said  execu- 
tion. 

The  plaintiff  excepted  to  the  refusal  to  charge,  and  to  the 
charges  given,  and  now  assigns  them  as  error. 

Proctor,  for  plaintiff  in  error. 

ORIVIOND,  J. — There  can  be  no  doubt,  that  a  vendee  of  land 
has  the  right  to  extinguish  out-standing  incumbrances,  and  charge 
the  vendor  with  the  amount  thus  paid  to  perfect  his  title,  if  the 
vendor  has  entered  into  a  covenant  with  him,  that  the  estate  is 
free  from  incumbrance.  Nor  can  this  right  be  impaired,  by  the 
vendees  knowledge  previous  to  the  purchase,  that  such  incum- 
brance existed,  as  he  might  well  suppose,  that  the  vendor  would 
discharge  it. 

We  are  not  informed  in  the  bill  of  exceptions,  whether  any 
conveyance  was  made  to  the  defendant  in  error,  and  if  there 
was,  what  was  its  character;  we  shall,  therefore  assume,  that 
there  was  one  executed,  containing  either  an  express  or  implied 


JUx\E  TERM,  1840.  647 


Dunn,  use,  &c.  v.  White  and  McCurdy. 


covenant,  under  the  statute,  that  the  land  was  free  from  incum- 
brance, as  it  is  not  conceivable  on  any  other  hypothesis,  how 
the  right  to  set  off  or  discount  in  payment,  the  amount  paid  to 
extinguish  the  incumbrance  could  arise  or  come  in  question. 

Assuming  this  to  be  the  true  state  of  tiie  case,  the  allowance 
could  not  be  made  under  the  plea  of  set  off.  Our  statute  allow- 
ing mutual  debts  to  be  set  off",  is  a  substantial  copy  of  the  two 
acts  of  2  and  8  George  II.  on  that  subject.  Under  these  acts  it 
has  been  held,  that  unliquidated  damages  cannot  be  the  subject  of 
an  offset,  although  secured  by  a  bond  with  penalty,  but  can  only 
be  allowed  in  such  cases  where  a  bond  is  given  with  a  penalty, 
for  the  payment  of  a  certain  sum  of  money. 

Now  in  this  case  it  is  most  manifest,  that  the  covenant  against 
incumbrances,  is  for  an  uncertain  and  unliquidated  amount,  and 
therefore,  cannot  be  the  subject  of  a  set-off. 

The  next  question  is,  can  the  sum  paid  in  discharge  of  the 
judgment,  be  allowed  the  defendant,  under  the  plea  of  failure  of 
the  consideration.  We  are  of  opinion  that  it  cannot.  In  the 
case  of  Peden  v.  Moore,  1  Stewart  and  Porter  71,  a  partial  fail- 
ure of  consideration  was  permitted  to  be  proved  in  the  case  of 
a  note  given  for  personal  property,  but  it  was  intimated  that 
where  real  estate  vvas  the  subject  of  the  contract,  the  rule  should 
be  different. 

-  In  Wilson  v.  Jordan,  3  Slewart  and  Porter  72,  the  court  held 
that  it  could  not  be  shown  in  an  action  for  the  purchase  money 
of  land,  that  the  vendor  had  not  title;  there  being  no  eviction, 
and  no  fraud  alledged.  It  is  intimated  in  the  opinion  in  that 
casej  that  no  difference  should  exist  between  sales  of  real  and 
personal  property,  as  to  allowing  the  defence  of  total  or  partial 
failure  of  consideration  to  be  made;  but  the  case  did  not  call  for 
the  expression  of  any  opinion  on  that  point,  and  it  cannot,  there- 
fore, be  regarded  as  authoritative. 

We  do  not  think,  that  on  principle  The  right  to  reduce  the 
amount  agreed  to  be  given  for  the  purchase  of  land,  by  proof  of 
a  partial  or  total  failure  of  the  considerition,  can  be  sustained 
when  the  contract  has  been  executed,  by  deed  with  warranty. 
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Not  only  is  there  a  seeurity  of  a  higher  nature,  the  covenant 
against  incumbrances,  but  it  would  involve  the  juiy  in  the  in- 
vestigation of  matters  either  foreign  to  the  question  before  them, 
or  not  proper  for  their  investigation.  Thus,  if  the  defendant 
seeks  to  reduce  the  amount  of  a  note  given  for  the  purchase  of 
]and,  either  in  whole  or  in  part,  by  proving  that  he  had  paid  off 
an  outstanding  incumbrance,  it  would  certainly  be  open  to  the 
plaintiff  to  show,  that  he.  was  not  bound  to  discharge  the  incum- 
brance, from  some  illegality  in  the  consideration,  or  that  he  had 
himself  discharged  it — such  an  inquiry  might  involve  an  exami- 
nation of  intricate  accounts  between  the  plaintiff  and  the  incum- 
brancer, such  as  a  court  of  equity  could  alone,  with  propriety, 
adjust. 

No  case  like  the  present  has  been  brought  to  the  notice  of  the 
court,  in  which  this  defence  has  been  allowed,  and  we  are  not 
vi^illing  to  establish  such  a  precedent,  although  many  of  the  diffi- 
culties which  we  have  supposed,  do  not  exist  in  this  case;  as  the 
incumbrance  paid  off  by  the  defendant  was  a  judgment  lien  on 
the  land. 

In  Miller  v.  Watson,  5  Cow's  Rep.  195,  the  facts  were,  that 
Watson  had  sold  Millera  tract  of  land  with  warranty;  an  action^of 
ejectment  being  brought  against  Miller  to  recover  the  land,  Wat- 
son admitted  that  the  title  he  had  conveyed  had  failed, — struck 
a  balance  of  what  would  be  due  to  Miller,  and  promised  in  wri- 
ting to  pay  it.  The  action  was  brought  on  this  promise,  and  the 
court  held  it  could  not  be  maintained,  on  the  ground  that  in 
judgment  of  law  it  was  a  promise  to  perform  the  covenant,  which 
was  a  security  of  a  higher  nature,  and  that  the  action  must  be 
founded  on  it.  The  reason  of  this  decision  is  fully  in  point,  for 
the  right  to  reduce  the  recovery  on  a  suit  for  the  purchase  mo- 
ney, by  proof  of  the  payment  of  an  incumbrance,  cannot  stand 
on  higher  ground,  than  the  right  to  bring  an  action  on  an  express 
promise  to  pay  the  sunji  so  paid  by  the  other  party,  ii^  discharge 
of  the  incumbrance. 

In  the  case  of  Bumpass  v.  Flatten  and  others,  I  Jhs.  Ch.  Rep. 
247,  which  was  a  bill  filed  to  vacate  a   bond   and  mortgage,  on 
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the  ground  of  to(al  failure  of  the  consideration,  Chancellor  Kent 
lays  down  the  rule  in  a  court  of  equity  to  be,  that  no  relief  can 
be  had  on  the  ground  of  failure  of  consideration,  when  there  has 
been  no  eviction,  and  that  resort  must  be  had  to  the  covenants 
in  the  deed.  [See  also  5  Littell's  Rep.  2'47.]  Such  has  also 
been  repeatedly  held  to  be  the  rule  at  lavir  in  this  court;  and  it 
would  be  strange  if  a  total  failure  of  the  consideration  Would  not 
avail  without  an  eviction,  that  partial  failure  would  be  a  good  de- 
fence under  the  same  circumstances. 

In  the  case  of  the  sale  of  a  chattel  with  warranty,  the  rule 
has  been  relaxed,  so  as  to  permit  a  total  or  partial  failure  of  the 
consideration,  to  be  given  in  evidence  in  an  action  for  the  pur- 
chase money;  but  so  many  and  such  cogent  objections  exist, 
against  permitting  this  to  be  done  in  the  case  of  the  sale  of  land, 
where  the  contract  is  executed,  that  we  are  unwilling  to  extend 
the  principle  any  further  than  has  already  been  done. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
82 
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].  Where  slaves  are  mortgaged,  and  the  possession  is  delivered  to  the  mortgagee, 
who  retains  them  more  than  six  years  after  the  time  limited  for  their  redemption, 
or  where  no  time  is  limited,  for  more  than  six  years  after  the  pledge,  without  any 
admission  during  that  period,  that  he  holds  them  subject  to  redemption,  this 
lapse  of  time,  in  analogy  to  the  statute  of  limitatioiys,  is  a  bar  to  a  bill  lo  redeem. 

Writ  of  error  to  the  Court  of  Chancery,  for  the  fifth  District 
of  the  Northern  Division. 

THE  bill  was  filed  on  the  7th  day  of  September,  1837,  and 
charges  in  substance,  as  follows: 

The  complainant,  in  the  year ,  was  pressed  with  an  exe- 
cution, and  being  unable  to  raise  the  money,  he  proposed  to  the 
defendant  to  attend  the  sale  of  two  slaves,  which  had  been  levied 
on,  as  the  property  of  the  complainant  to  satisfy  the  execution, 
to  purchase  them  on  his  account,  and  to  permit  him  afterwards 
to  redeem  them.  As  a  compensation  for  the  interest  on  the 
money  to  be  advanced,  the  complainant  was  to  permit  a  negro 
blacksmith  to  work  for  the  defendant  until  the  money  advanced 
should  be  returned.  The  defendant  acquiesced  in  this  proposal, 
attended  the  sherifi'^s  sale,  purchased  the  two  slaves,  a  woman 
and  her  child,  for  three  hundred  and  fifty-one  dollars,  of  which 
he  paid  only  one  hundred  and  thirty-two  dollars  to  the  sheriff, 
this  being  the  amount  of  the  execution,  and  took  the  slaves  into 
his  possession.  The  complainant  gave  the  sheriff  a  receipt  for 
the  residue  of  the  sum  for  which  the  slaves  were  sold.  After  the 
sale,  the  complainant  proposed  to  deliver  the  blacksmith  to  the 
defendant^  according  to  the  previous  agreement,  but  he  prefer- 
red to  retain  the  woman  as  a  cook:  to  this  the  complainant 
assented,  and  the  child  being  quite  young,  accompanied  its 
mother.  No  time  was  limited  for  the  redemption  of  the  slaves, 
and  the  defendant  often  until  1835,  admitted  the  complainant's 
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right  to  redeem.  In  the  spring  of  that  year,  he  was  able  to  re- 
deem them,  and  tendered  the  sum  of  one  hundred  and  thirty-two 
dollars  to  the  defendant,  who  then  denied  the  complainant's  right 
of  redemption.  Two  children  were  born  after  the  slaves  went 
into  the  defendant's  possession.  The  bill  prays  that  the  defend- 
ant may  answer,  and  that  the  complainant  may  be  allowed  to 
redeem,  on  payment  of  the  one  hundred  and  thirty-two  dollars. 

The  answer  denies  many  of  the  formal  allegations  of  the  bill, 
but  admits  that  the  defendant  purchased  the  slaves  at  a  constable's 
sale,  on  the  5lh  day  of  Janury,  1830,  for  the  sum  of  three 
hundred  and  fifty-one  dollars,  of  which  he  paid  at  the  time  of 
purchase,  only  one  hundred  and  thirty-two  dollars:  That  it  was 
agreed  between  the  complainant  and  the  defendant,  that  the 
slaves  should  be  purchased  by  the  latter,  and  the  former  was  to 
have  the  privilege  to  redeem  them  at  any  time  within  two  months. 
This  time  was  afterwards  extended  fifteen  days,  and  the  time 
limited  for  redemption,  expired  in  March,  1S30.  The  defend- 
ant states  that  he  was  garnisheed  as  a  debtor  of  the  complainant, 
and  answered,  relating  all  the  circumstances  attending  the  pur- 
chase of  the  slaves;  that  the  time  for  redemption  had  expired; 
that  he  had  offered  to  pay  the  difierence  between  three  hundred 
and  fifty-one  dollars,  the  sum  bid,  and  one  hundred  and  thirty- 
two  dollars,  the  sum  paid  by  him  to  the  sheriff,  to  the  complain- 
ant, who  would  not  receive  it;  that  the  money  was  held  by  him 
ready  to  be  paid  to  whomsoever  it  belonged.  The  court  before 
which  he  was  summoned,  gave  judgment  against  the  defendant, 
as  a  debtor  of  the  complainant^  and  in  this,  and  similar  garnish- 
ments, he  has  paid  all  of  the  residue  of  the  purchase  money 
except  fifteen  dollars.  The  defendant  admits  the  tender  and  its 
refusal;  insists  on  the  fact,  that  his  purchase  was  bo?iaJide;  that 
the  complainant  had  ho  right  to  redeem  after  the  time  fixed  by 
the  agreement;  and  pluads  the  statute  of  limitations,  in  bar  of  the 
relief  prayed  for. 

Several  witnesses  were  examined,  but  only  one  of  them  states 
a  period  was  fixed  for  the  redemption.  His  impression  is, 
that  three  months  was  to  be  allowed.     The  others  concur  in  the 


652  ALABARIA. 


Humphres  v.  Terrell. 


belief,  that  no  period  was  fixed;  but  tlie  redemption  was  to  be 
made  in  sonie  short  time.  It  is  not  considered  necessary  to  set 
out  the  evidence,  as  in  the  opinion  of  the  court,  the  period  for 
redemption,  if  not  limited  by  the  contract,  does  not  affect  the 
law  of  the  case. 

The  Chancellor  was  of  opinion,  that  the  bill  was  barred  by  the 
statute  of  limitations,  and  directed  that  the  bill  should  be  dis- 
missed at  the  defendant's  costs,  on  the  payment  of  the  sum  ad- 
mitted to  be  due,  as  the  residue  of  the  purchase  money. 

The  complainant  assigns  for  error  that  this  decree  is  errone- 
ous, and  insists  that  he  should  have  been  let  in  to  redeem  the 
slaves. 

Cochran,  for  the  plaintiff  in  error^  argued — 1st.  That  this  was 
a  mortgage.  (Denton  v.  McKinzie,  1  Dessaus  2S9:  Lollard  v. 
Casey,  2  Bibb  459:  Stephenson  v.  Stephenson,  3  Ibid.  15:  Hart 
V.  Ten  Eyck,  2  John.  C.  62:  Hatter  v.  Etenard,  2  Dessaus  570: 
Anonymous  2  Hayw.  26.) 

2d.  It  is  a  strict  trust,  and  therefore  exempt  from  the  operation 
of  the  statute  of  limitations.  (Kane  v.  Bloodgood,  7  John.  C.  90: 
Coster  V.  Murray,  5  ibid.  224.) 

3d.  The  defendant  could  only  hold  adversely,  by  renouncing 
the  character  of  trustee,  which  he  could  do  by  purchasing  the 
pledge,  or  holding  it  adversely.  (Angel  on  Limitations  135, 
136:  Hart  v.  Ten  Eyck,  2  John  C.  62.) 

4th.  The  judgment  against  Terrell,  as  garnishee  was  void, 
therefore,  at  all  events,  the  decree  should  have  been  for  the 
residue  of  the  three  hundred  and  fifty-one  dollars,  unpaid. 

Peck,  for  the  defendant  in  error,  cited  2  Story's  Com.  on 
Equity,  735. 

GOLDTHWAITE,  J.— The  complainant  seeks  to  avoid  the 
plea  of  the  statute  of  limitations,  on  the  ground  that  the  defend- 
ant is  a  mere  trustee,  and  as  such,  unaffected  by  the  lapse  of  time. 
The  only  cases  which  are  not  barred  by  lapse  of  time,  are  those 
which  arise  out  of  trusts,  which  are  peculiarly  and  exckusively 
the  creatures  of  a  court  of  equity.     [Maury's  administrators  v» 
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Mason's  administrators,  S  Porter  211.]  The  condition  of  the 
complainant  here  arises  out  of  his  contract;  equil)'  interposes, 
it  is  true,  for  his  relief  in  one  aspect  of  the  case  and  declares 
that  he  shall  not  be  aflfected  by  the  forfeiture  which  he  has 
agreed  by  his  contract  to  submit  to;  therefore,  it  will  not  permit 
the  defendant  to  avail  himself  of  the  strict  condition  imposed  on 
the  pledge,  but  will  allow  the  complainant  to  redeem  at  any  rea- 
sonable period  of  time.  It  is  equally  true,  however,  that  equity 
will  not  always  listen  to  a  claim  to  redeem.  If  a  mortgagor  or 
pledge  or  lies  by  and  will  make  no  attempt  to  redeem  within  the 
period  within  which,  any  title,  however  good,  will  be  barred  by 
lapse  of  time,  a  court  of  chancery  cannot,  indeed  it  ought  not, 
to  relieve.  This  is  ihe  well  settled  rule  with  respect  to  real 
estate,  and  if  a  mortgagee  hds  been  in  possession  of  the  mortgag- 
ed premises  for  twenty  years,  taking  the  profits  without  any 
account,  or  act  done  by  which  he  admitshimself  to  hold  them  as  a 
qualified  estate,  the  equity  of  redemption,  will  be  presumed  to 
be  extinguished,  or  to  have  been  abandoned  by  the  mortgagor; 
and  a  bill  to  redeem,  will  not  be  entertained  by  a  court  of  equity. 
[See  Powell  en  JNIorf gages  360,  and  cases  there  cited:  Dexter  v. 
Arnold,  1  Sumner  109:  Demarest  v.  Wyn  Koop,  3  John  C.  R. 
134:  Lamar  v.  Jones,  3  Har.  &  McHen.  32S.J 

This  rule  is  adopted  by  courts  of  equity,  not  in  obedience  to 
the  statutes  of  limitation,  but  in  analogy  to  them,  and  from  the 
obvious  necessity  which  exists,  that  some  lapse  of  time  should 
quiet  the  possession.  All  the  reasons  for  the  rule  apply  with  as 
much  force  to  personal  as  to  real  estate,  and  if  it  has  been  con- 
sidered judicious  to  make  a  shorter  period  of  time  applicable,  as 
a  limitation  to  a  suit  for  the  foimer,  it  is  the  duty  of  a  court  of 
equity  to  adapt  its  decisions  to  the  recognized  rules  of  law.  A 
claim  to  personal  estate,  is  barred  at  law  after  the  lapse  of  six 
years,  no  matter,  however  imposing  it  may  be;  and  what  reason 
is  there  that  a  court  of  equity  should  open  its  doors  to  relieve  a 
suitor  who,  under  similar  circumstances  is  banished  from  a  court 
of  law?  We  know  of  none,  and  ii  may  be  added,  that  an  equi- 
table claim  not  resting  on  a  trust,  exclusively  the  creature  of  a 
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court  of  equity,  which  has  not  had  sufficient  merit  to  induce  a 
prosecution  within  six  years,  ought,  after  that  period  to  rest  for- 
ever. 

It  is  supposed,  however,  that  as  no  period  was  fixed  within 
which  this  pledge  was  to  be  redeemed,  by  the  contract  of  the 
parties,  this  circumstance  will  withdraw  the  case  from  the  ana- 
logy of  the  statute.  We  do  not  deem  it  important  to  scrutinize 
the  evidence  on  this  point,  to  see  whether  the  bill  or  answer  is 
sustained,  as  we  consider  it  clear  that  an  indefinite  period  of  time 
cannot  defeat  the  operation  of  a  most  salutary  rule.  It  is  obvious 
if  no  time  is  fixed  for  redemption,  the  complainant  could  redeem 
at  any  time;  if  a  day  is  stipulated  for,  he  cannot  redeem,  nor  is 
the  pledge  forfeited  until  the  day  comes.  In  the  first  case,  if  he 
neglects  to  redeem  within  six  years  from  the  time  of  the  pledge, 
and  his  title  is  not  recognized  within  that  time,  he  must  be  con- 
sidered as  abandoning  it;  in  the  last,  the  same  result  follows, 
from  the  omission  to  redeem  within  six  years,  from  the  day 
fixed. 

If  the  statute  is  a  bar  to  the  right  to  redeem,  it  is  equally  so,  to 
'the  money  demand  for  the  residue  of  the  sum  for  which  the  slaves 
v»rere  sold,  and  therefore,  we  need  not  inquire  whether  the  gar- 
nishee judgments  were  void  or  voidable;  nor  need  we  ascertain 
whether  this  portion  of  the  answer,  is  supported  by  proof.  It 
is  sufficient  that  the  lapse  of  time  is  insisted  on  as  a  defence,  and 
nothing  is  admitted  to  be  due  but  the  small  sum  for  which  a  de- 
cree was  rendered. 

The  decree  of  the  chancellor  is  free  from  error  and  is  affirmed. 
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1.  The  act  of  1811,  which  requires  the  name  of  the  prosecutor  to  be  indorsed  "  on 
all  bills  of  indictment,"  is  merely  directory,  and  the  omission  to  make  such  an 
indorsement,  will  not  affect  the  validity  of  the  indictment. 

2.  An  amendment  in  criminal  proceedings,  which  is  immaterial,  and  does  not  vary 
the  legal  effect  of  the  record,  cannot  be  regarded  as  an  available  objection  to  a 
conviction. 

3.  A  judgment  which  recites  that  the  jury  were  elected,  tried,  and  sworn  to  try  the 
prisoner,  &c.,  who  was  indicted  for  the  crime  of  murder,  and  states  that  the 
prisoner  was  thereupon  arraigned  and  pleaded  "  not  guilty,"  to  the  indictment, 
is  erroneous.     The  plea  of  the  prisoner  should  have  preceded,  the  selection  and 

swearing  of  the  jury. 

4.  It  is  not  permissible  for  a  party  who  expects  an  indictment  will  be  preferred 
against  him,  to  inquire  before  they  are  sworn,  of  each  of  the  members  of  the 
grand  jury  who  are  to  consider  the  same,  whether  any  of  them  "  have  formed 
and  expressed  an  opinion,  as  to  the  guilt  or  innocence  of  the  accused."  If  the 
law  were  otherwise,  the  pannel  might  be  so  far  exhausted  by  the  challenges  of 
different  persons,  as  to  render  it  impossible  to  proceed  with  the  criminal  business 
of  the  term. 

5.  It  is  competent  for  a  party  about  to  be  indicted  to  challenge  a  grand  juror  after 
the  pannel  have  been  sworn,  but  such  challenge  will  (if  allowed,)  only  operate 
an  exclusion  of  the  juror  in  the  particular  case  to  which  it  relates.  But  the  chal- 
lenge of  a  grand  juror  cannot  impose  on  him  the  necessity  of  making  a  disclo- 
sure  of  the  matters  to  which  his  oath  refers. 

THE  prisoner  being  indicted  in  the  circuit  court  of  Dallas, 
for  tiie  murder  of  Richard  Hillburn,  was  tried  on  the  plea  of 
"  not  guilty,"  and  convicted  by  the  verdict  of  a  jury.  There- 
upon he  moved  in  arrest  of  judgment,  and  assigned  the  follow- 
ing causes:  "  1st.  Tliat  the  indictment  has  the  name  of  no 
prosecutor  indorsed  upon  it.  2d.  That  the  record  does  not 
show  that  the  grand  jury  were  selected  as  required  by  law. 
3d,  That  after  the  conviction  of  the  prisoner,  the  court 
permitted  the  record  to  be  amended  in  this — In  the  en- 
try of  the  verdict  of  guilty,  these  words  were  inserted: 
*in   the  absence    of  the  solicitor   of    this   circuit.'       So    as 
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1o  make  the  entry  read,  'This  day  came  John  W.  Lapsley, 
Esq.  solicitor /?ro  tem.^  appointed  bv  the  court  for  the  present 
term,  in  the  absence  of  the  solicitor  of  this  circuit.  &c.  4th.  That 
after  the  indictment  was  found,  the  petit  jury  who  tried  the  pris- 
oner, were  elected,  tried  and  sworn,  (o  try  this  case  before  the 
prisoner  was  arraigned  and  pleaded  to  the  indictment.  5thr 
That  before  the  grand  jury,  who  found  the  bill  of  indictment 
were  sworn,  the  counsel  suggested  to  the  court  that  the  prisoner 
was  confined  in  the  jail  of  said  county  upon  the  said  charge,  and 
it  was  likely  his  case  would  come  before  the  grand  jury  of  the 
term,  and  he  moved  the  court  for  leave  in  his  behalf,  to  purge 
the  grand  jury  about  to  be  sworn,  viz:  that  each  member  of  the 
grand  jury  be  asked  whether  he  had  formed  and  expressed  an 
opinion,  as  to  the  guilt  or  innocence  of  the  accused;  which  mo- 
tion was  overruled  and  entered  on  the  minutes  of  the  court.'  " 
The  reasons  in  arrest  of  judgment  were  overruled,  and  sentence 
of  death  pronounced  against  the  prisoner;  but  the  court  being  of 
opinion  that  the  motion  presented  questions  of  law  both  novel 
and  difficult,  referred  the  same  to  this  court  for  decision. 

Attorney  General,  for  the  State. 
G.  W.  Gayle,  contra. 

COLLIER,  C.  J. — 1.  and  2.  The  counsel  for  the  prisoner 
declined  arguing  the  first  and  second  reasons,  moved  in  arrest 
of  judgment,  but  as  they  have  been  referred  to  this  court  as 
questions  of  novelty  and  difficulty,  it  is  proper  that  they  should 
be  answered.  The  act  of  ISll,  which  enacts  that  "  it  shall  be 
the  duty  of  the  attorne}'  general,  to  mark  on  all  bills  of  indict- 
ment the  name  of  the  prosecutor,'*  has  been  long  regarded  as 
merely  directory  to  the  attorney  general;  and  the  omission  does 
not  at  all  affect  the  validity  ofvthe  indictment. 

The  second  reason  not  being  sustained  by  the  record,  it  could 
only  be  available,  if  at  all,  by  a  plea  in  abatement.  State  v. 
Greenwood,  5  Porter's  Rep.  474. 

3.  It  is  needless  to  inquire  into  the  power  of  the  eourts  to  per- 
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mit  amendments  in  criminal  proceedings,  since  it  is  clear,  that 
the  amendment  here  complained  of,  was  entirely  immaterial) 
its  omission  or  insertion  being  alike  unimportant  to  the  regulari- 
ty of  the  judgment  entry.  The  judgment  was  complete  with- 
out the  amendment — the  terms  used  directly  implied  what  the 
addition  expressly  asserted. 

4.  The  judgment  discovers  that  the  prisoner  being  brought  to 
the  bar,  admitted  that  he  had  been  served  with  a  copy  of  th6 
indictment,  and  a  list  of  the  jury  who  were  to  try  him  two  en- 
tire days  previously,  "and  thereupon  came  a  jury,  to  wit:  ' 

&c.  (setting  out  their  names  at  length)  Who  being  elected,  tried, 
and  sworn,  well  and  truly  to  try,  and  true  deliverance  to  make 
between  the  Slate  of  Alabama  and  the  prisoner  at  the  bar,  whom 
they  should  have  in  cliarge,  and  a  true  verdict  give,  according  to 
law  and  evidence;  and  thereupon  the  said  prisoner  Was  arraign- 
ed upon  the  bill  of  indictment,  and  pleaded  thereto,  not  guilty, 
and  the  jury  aforesaid  having  heard  the  evidence  on  their  oath, 
do  say,  &c."  We  must  understand  the  record  to  speak  what  is 
strictly  true  in  this  particular,  inasmuch  as  it  was  competent, 
and  the  court  no  doubt  would  have  amended  it,  if  incorrect,  ac 
cording  to  the  truth  of  the  case.  The  facts  then  are  these,  the 
prisoner  is  brought  to  the  bar  of  the  court,  and  without  being 
required  to  plead  to  the  indictment,  a  jury  is  elected  and  sworn 
to  pass  upon  his  guilt  or  innocence;  after  this,  for  the  first  time, 
he  is  called  on  for  a  plea. 

This  proceeding  cannot  be  sustained  without  a  wide  departure 
from  established  usage.  Though  a  formal  arraignment  of  one 
charged  with  a  criminal  offence,  may  not  be  indispensable  to  the 
regularity  of  a  conviction,  we  think  it  clear  that  the  case  must 
be  put  in  a  condition  for  trial,  before  the  jury  is  sworn.  Such  is 
the  settled  course  of  procedure  according  to  the  most  accurate 
writers  upon  criminal  law.  (4  Bla.  Com.  322,  332,  342.)  The 
idea  of  selecting  and  swearing  a  jury  to  try  a  case  which  in  its 
progressive  steps,  has  not  reached  the  stage  when  it  is  triable,  is 
a  perfect  anomaly. 
S3 
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The  oath  administered  to  the  jury,  related  to  the  present  time, 
and  cannot  authorize  them  to  try  a  case  which  is  afterwards 
placed  in  a  condition  for  trial:  until  the  prisoner  was  called  on 
for  his  plea,  it  could  not  he  known  whether  there  would  be  an 
issue  of  fact  for  the  jury,  or  what  the  issue,  (if  any)  might  be. 
The  prisoner  instead  of  subriiittinj^  the  question  of  his  guilt, 
might  have  pleaded  in  abatement,  or  have  presented  to  the  court 
legal  objections  to  the  indictment.  It  is  then  obviously  proper 
that  the  establishedybrww/a  should  be  observed. 

The  forty-eighth  section  of  the  act  of  iS07,  "  for  the  punish- 
ment of  crimes  and  misdemeanors,"  (Aikin's  Digest,  119,)  bears 
directly  upon  this  question,  it  enacts,  "  if  an}'  person  on  h.is  or 
her  arraignment,  for  any  capital  or  inferior  offence,  shall  stand 
mute,  or  will  not  answer  to  the  indictment,  the  plea  of  not  guilty 
shall  be  entered  for  him  or  her  on  the  record,  and  the  court  shall 
in  either  of  the  said  cases,  proceed  to  trial  of  the  person  stand- 
ing mu{e,  as  if  he  or  she  had  pleaded  not  guilty,  and  for  trial  put 
him  or  herself  upon  the  country,  &c."  This  statute  clearly  con- 
templates that  no  one  shall  be  put  upon  trial  for  a  criminal 
offence,  until  after  a  plea  is  interposed,  or  an  opportunity  has 
afforded  and  the  accusecf  declined  to  plead,  in  which  latter  case, 
the  plea  of  not  guilty  is  to  be  entered  on  the  record .  This  brings 
us  lO  the  conclusion  that  the  circuit  court  should  have  arrested 
its  judgment  for  the  fourth  reason  assigned. 

5.  Without  attempting  to  consider  at  length,  under  what  cir- 
cumstances and  for  what  causes  challenges  to  grand  jurors  are 
allowable,  we  think  the  circuit  court  rightfi^ly  refused  to  per- 
mit them  to  be  asked  before  they  were  sworn,  whether  they  had 
Jormed  and  expressed  an  opinion  as  to  the  guilt  or  innocence 
of  the  prisoner.  Our  grand  juries  are  empannelled  for  the  en- 
tire term,  to  inquire  of  all  offences  committed  within  the  body 
of  the  county,  and  there  can  be  but  one  grand  jury  to  the  same 
term.  Now  if  objections  to  individual  jurors  were  allowed  be- 
fore they  were  sworn  on  the  pannel,  which  went  to  disqualify 
them  in  particular  cases,  it  would  be  diflicuU  generally  and 
often  impracticable  to  select  an  unexceptionable  grand  jury. 
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One  man  would  object  to  one,  another  to  a  second,  and  so  con- 
tinue it,  until  those  attending  on  the7)enire  were  reduced  below 
the  number  required  by  law  to  constitute  a  grand  jury.  But  if 
challenges  for  causes  not  operating  a  universal  disqualification, 
should  be  postponed  until  after  the  jury  is  elected  and  sworn, 
no  inconvenience  will  be  experienced.  Then  a  juror  may  be 
excluded  in  the  particular  case  in  which  he  is  objectionable,  and 
deliberate  and  act  with  the  grand  jury  in  the  performance  of  the 
other  duties  devolving  upon  them.  But  no  challenge  to  a  grand 
juror  can  impose  on  him  the  necessity  of  making  a  disclosure  of 
the  matters  to  which  his  oath  refers.  We  make  this  remark 
because  there  may  be  reason  to  apprehend  that  challenges  are  not 
always  intended  to  subserve  the  ends  of  justice. 

The  judgment  for  the  fourth  reason  assigned,  should  have 
been  arrested,  and  is  here  reversed.  And  the  prisoner  is  di- 
rected to  be  held  in  custody  to  await  a  trial  de  novo,  unless  in 
the  interim  he  should  be  discharged  by  due  course  of  law. 
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Ikneraritt  t.  The  heirs  of  Mims. 

1.  Where  possession  of  land  was  acquired,  within  the  limits  of  the  territory  claimed 
by  the  United  Slates,  by  virtue  of  the  treaties  of  St.  Ldefonso  and  Paris,  whilst 
Spain  exercised  actual  dominion  oyer  it, — under  the  defence  of  the  statute  of 
limitations,  the  possession  of  land  will  be  dated  from  the  period  of  its  actual  oc- 
currence ;  and  not  from  the  date  of  the  act  of  Congress  of  1812,  abrogating  the 
Spanish,  and  extending  the  laws  of  the  Mississippi  territory  over  the  country,  nor 
from  the  date  of  the  actual  occupation  of  the  territory  by  the  United  States,  th«- 
succeeding  year. 

2.  The  "abstracts,"  which  the  commissioners  appointed  by  an  act  of  Congress  tO' 
investigate  and  report  on  the  titles  to  land  in  Louisiana,  east  of  the  River  Blis- 
eissippi  and  island  of  New  Orleans,  were  directed  to  make  and  transmit  to  Con- 
gress, were  properly  deposited  with  the  registers  of  the  different  land  offices 
and  a  copy  thereof,  duly  certified,  admissible  in  evidence. 

3.  The  "  alstraeis,"  are  not  evidence  of  the  facts  recited  in  them,  and  admissible 
only  to  identify  the  land,  by  showing  oB  what  the  confirmation  of  the  acts  of 
Congress  operated. 

4.  A  condition,  superadded  by  the  register  of  a  land  office,  to  a  patent  certificate 
issued  by  him,  which  was  not  required,  by  the  law  directing  its  issuance,  is  void  ; 
and  the  patentee  will  take  it  discharged  from  the  performance  of  the  illegal  con- 
dition. 

5.  A  deposition  taken  beyond  the  limits  ef  the  United  States,  is  sufficiently  verified 
prima  facie  by  the  certificate  of  the  commissioner  within  the  deposition,  or  on  the 
envelope;  that  he  has  placed  it  on  board  a  vessel,  naming  it,  destined  to  a  port 
of  the  United  States,  or  in  some  post  office,  to  be  sent  by  mail  to  some  place  in 
the  United  States,  if  the  deposition  afterwards  come  to  hand,  post  marked  ac_ 
cordingly.  In  the  absence  of  such  certificate,  the  facts  might  be  established  by 
proof. 

6.  A  foreign  written  law,  can  only  be  proved,  by  the  production  of  a  sworn  copy. 

Error  to  the  Circuit  Court  of  Mobile  Coun-ty. 

THIS  was  an  action  of  ejectment  brought  by  the  defendants 
in  error,  against  the  plaintifi  in  error,  to  recover  possession  of  a 
lot  in  the  city  of  Mobile.  The  plaintiffs  below  obtained  j«dg- 
ment  from  which  ihe  defendant  below  proseeutea  thia  writ  of 
error. 
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The  case  is  presented  to  this  court  on  a  bill  of  exceptions  taken 
to  the  opinion  of  the  court  by  the  defendant  below,  which  pre- 
sents a  great  many  points,  only  a  few  of  which  are  noticed  by 
the  court;  and  which  are  so  fully  set  forth  in  the  opinion  deliver- 
ed by  the  court,  that  it  is  not  necessary  to  repeat  them  here. 

Stewart,  for  the  plaintiff  in  error. 
Campbell,  contra. 

ORMOND,  J. — The  plaintiff  below  offered  in  evidence  a 
paper  purporting  to  be  a  certificate  from  the  register  of  the  land 
office  at  St.  Stephens.  It  is  in  these  words:  "  Land  office  of 
the  United  Slates,  at  St,  Stephens.  I,  James  McGoffin,  Register 
of  the  land  office  at  St.  Stephens,  do  hereby  certify  that  the 
above  is  a  true  transcript  from  the  records  of  said  office,  Report 
number  D,  on  the  claims  of  the  heirs  of  Samuel  Mims.  The 
paper  referred  to  in  this  certificate,  is  a  concise  statement  of  the 
claim  presented  by  the  heirs  of  Mims,  showing  by  whom  the 
claim  was  made — the  original  claimant — the  nature  of  the  claim — 
its  date — by  whom  granted — where  situated  —  and  the  date  of  in- 
habitation and  cultivation,  which  it  is  stated  was  recommended 
for  confirmation.  This  paper  it  is  stated,  was  permitted  to  be 
read  to  the  jury,  though  objected  to  by  the  defendant  below. 

To  a  correct  decision  of  this  question  it  is  necessary  to  refer 
to  the  law  under  which  the  register  acted.  By  an  act  passed 
in  1S12,  Congress  appointed  a  board  of  commissioners  to  inves- 
tigate and  report  on  the  titles  to  land  in  Louisiana  east  of  the 
River  Mississippi,  and  island  of  New  Orleans.  [2  Story's 
Land  Laws  United  States,  1235.]  By  the  seventh  section  it  is 
enacted,  *'  that  the  said  commissioners  shall  respectively,  under 
such  instructions  as  the  Secretary  of  the  Treasury,  may  with  the 
approbation  of  the  President  of  the  United  States,  transmit  to 
them  in  relation  thereto,  prepare  and  cause  to  be  prepared  ab- 
stracts from  the  records  of  the  claims  filed  ds  aforesaid,  in  which 
the  claims  shall  be  arranged  into  classes  according  to  their  re- 
spective merits,  and  other  circumstances  whereby  they  may  be 
diversified;  the  abstracts  shall  contain  the  substance  of  the  evi- 
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dence,  adduced  in  support  of,  or  obtained,  respecting  the  claims, 
and  shall  contain  such  other  information  and  remarks,  as  may  be 
necessary  to  a  proper  decision  thereon;  which  abstracts  Ihecom- 
niissioners  shall  respectively,  as  soon  as  may  be,  report  to  the 
Secretary  of  the  Trertsury  and  shall,  by  him  be  laid  before  Con- 
gress, at  the  next  session  thereafter,  for  their  determination 
thereon." 

By  subsequent  acts  of  Congress,  the  powers  conferred  and  du- 
ties imposed  by  this  act,  were  transferred  to  the  registers  and 
receivers  of  the  land  offices  within  their  respective  districts. 
The  commissioners,  and  subsequently  the  registers  and  receiv- 
ers of  the  land  offices,  were  required  to  record  all  grants  or 
other  evidenres  of  claims  to  land.  They  were  also  required  to 
enter  of  record,  theevidence  which  might  beadduced  before  them, 
in  support  of  any  claim  asserted  to  land;  and  as  has  been  shown 
by  the  seventh  section  to  make  an  abstract  of  the  whole,  with 
their  opinions  of  the  merits  of  the  claim,  for  the  information  of 
Congress. 

It  may  be  fairly  inferred  from  these  acts  that  it  was  the  inten- 
tion of  Congress,  that  the  "  abstracts"  thus  required  to  be  pre- 
pared, should  be  kept  by  the  officers  appointed  to  make  them,  of 
record  in  their  offices,  and  true  copies  thereof,  be  transmitted  to 
the  Secretary  of  the  Treasury  to  be  laid  before  Congress.  This 
appears  to  have  been  the  practice,  under  these  laws.  The  Regis 
ter  was,  therefore,  an  officer  intrusted  by  law,  with  the  custody 
of  the  original  abstracts,  thus  made  and  entered  of  record,  and 
on  general  principles  of  law,  a  copy  attested  by  him  is  evidence 
[Buchanan's  case,  7  Peter's  51.] 

But  a  most  material  question  arises,  to  what  extent  are  these 
abstracts,  evidence?  Certainly  not  of  the  facts  contained  in  them, 
for  these  are  merely  the  deductions  of  the  officers  appointed  to 
make  them,  from  other  facts  on  record  in  the  office.  It  was  com- 
petent for  Congress  to  delegate  to  others  the  power  of  drawing 
conclusions  from  facts,  as  a  foundation  for  its  action;  but  it  will 
scarcely  be  seriously  contended,  that  such  conclusions  could  be 
Gvidence  in  a  court  of  justice.     It  might  indeed  be  well  ques- 
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tioned,  whether  the  evidence  from  which  these  conclusions  were 
drawn,  would  be  evidence  against  the  persons,  as  the  whole  pro- 
ceedinji;  was  ex  parte.  The  copy  of  the  abstract,  or  the  original, 
if  produced,  could  prove  nothing  more  than  the  fact  that  such  an 
abstract  was  ma<Ie,  upon  which  tiie  confirmation  was  founded,  so 
as  to  establish  the  identity  of  the  land  confirmed  by  Congress. 
For  this  purpose  it  was  evidence,  and  evidenge  necessary  to  be 
produced,  as  the  act  of  Congress  confirming  the  titles  to  land  in 
Louisiana,  does  not  describe  the  lands  or  the  persons  in  whose 
favor  the  confirmation  is  made,  further  than  by  a  reference  to  the 
reports  of  the  commissions.  (See  3  Story's  Laws  of  United 
States  1S60.) 

It  does  not  appear  for  what  purpose  the  abstract  was  offered, 
but  as  it  was  legitimate  testimony  for  one  purpose,  it  was  proper- 
ly received.  If  any  attempt  had  been  made  to  use  it  for  another 
and  an  improper  purpose,  the  court,  on  motion,  would  have  re- 
strained it  within  its  appropriate  limits.  (See  Reid  v.  The  Bra- 
shers,  3  Porter  377:  Innerarily  v.  Byrne,  S  Porter  176.) 

The  defendant  below  also  objected  to  the  reading  as  evidence 
to  the  jury,  by  the  plaintiff,  a  paper  issued  by  the  register  and 
receiver  of  the  land  office,  at  St.  Stephens,  which  purports  to  be 
a  patent  certificate,  to  the  defendants  in  error,  for  the  land  sued 
for.  The  objection  taken  to  its  introduction  is  that  a  condition 
imposed  by  the  register  and  receiver  is  not  shown  to  have  been 
complied  with.  The  condition  is  to  the  following  effect:  '*Now 
therefore,  be  it  known,  that  after  the  heirs  of  the  said  Mims  shall 
have  obtained  a  judicial  decision  in  their  favor  from  a  court  hav- 
ing competent  jurisdiction,  against  the  adverse  claim  of  James 
Innerarity,  John  Forbes  &  Co.  and  William  E.  Kennedy,  to  the 
the  lot  aforesaid,  and  the  presentation  of  this  certificate  to  the 
commissioners  of  the  general  land  office,  Benjamin  S.  Smoot, 
Alexander  Mims,  David  Mims,  and  the  other  heirs  of  Samuel 
Mims,  deceased,  shall  be  entitled  to  a  patent  for  said  lot. 

The  answer  to  this  objection  is,  that  it  is  not  in  the  power  of 
the  regsiter  and  receiver,  mere  ministerial  officers  of  the  law,  to 
impose  a  condition  to  entitle  the  holder  lo  a  patent,  which  the 
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law  does  not  require.  The  law  which  authorized  the  issuance 
of  this  certificate,  passed  the  2d  March,  1839,  and  confirms  the 
report  of  the  register  and  receiver,  recommending  this  lot  for 
confirmation.  The  sixth  section  provides  that  certificates  and 
patents  shall  issue  in  the  same  manner  as  under  previous  con- 
firmations for  lands  and  lots  by  Congress.  There  was  no  law 
authorizing  the  imposition  of  such  a  condition  'as  the  one  here 
attempted  to  be  required;  it  is  therefore  inoperative  and  void; 
and  the  defendants  take  the  certificate  discharged  from  the  per- 
formance of  the  condition.  That  portion  of  the  certificate  which 
is  valid  and  according  to  law,  cannot  be  vitiated,  because  illegal 
or  impertinent  conditions  have  been  superadded. 

The  defendant  below  proposed  to  read  a  deposition  taken  in 
Havanna  in  the  Island  of  Cuba,  which  was  produced  to  the 
court  sealed  up,  with  the  name  of  the  commissioner  written 
across  the  seal  in  his  hand  writing,  but  the  package  was  not  di- 
rected by  him.  It  was  received  by  the  clerk  of  the  circuit  coart 
fronti  the  post  office  in  Mobile,  but  there  was  no  evidence  how 
the  deposition  was  conveyed  from  the  commissioner  to  the  post 
office  in  Mobile. 

Under  the  practice  which  has  hitherto  prevailed  in  this  State, 
it  has  been  considered  sufficient  where  a  deposition  is  taken 
within  the  United  States,  that  it  should  be  conveyed  by  the 
United  States  mail  from  the  place  where  it  was  taken  to  its  des- 
tination, without  requiring  proof  that  it  was  deposited  in  the 
post  office  by  the  commissioners,  there  being  no  indication  of 
fraud.  But  in  this  case,  it  cannot  be  presumed  that  the 
deposition  was  deposited  in  the  post  office  at  Mobile  by  the 
commissioner;  the  presumption  must  be,  that  he  resides  in  Ha- 
vanna, and  the  transit  of  the  deposition  from  that  place  to 
Mobile,  is  unexplained.  It  is,  however,  strenuously  urged  that 
we  must  presume  that  the  commissioner  availed  himself  of  the 
ordinary  communication  by  a  packet  or  vessel^  by  the  proper 
officer  of  which,  it  was  placed  in  the  post  office  at  Mobile,  and 
that  if  this  presumption  is  not  made,  it  will  be  necessary  to  send 
a  special  messenger  whenever  a  deposition  is  taken  out  of  the 
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United  States,  which  would  in  most  cases,  be  a  prohibition  to 
the  use  of  this  kind  of  evidence. 

As  this  mode  of  taking  testimony  is  recognized  by  law,  such 
a  construction  must  be  made,  the  law  being  silent  as  to  the  means 
of  bringing  the  evidence  to  the  notice  of  the  court,  as  will  se- 
cure to  the  party  wishing  to  take  testimony  in  this  mode  his 
right  to  do  so  without  exposing  his  adversary,  further  than  arises 
from  the  necessity  of  the  case  itself,  to  fraud  and  imposition. 

As  the  commissioner  is  invested  by  the  court  with  the  delicate 
and  highly  important  trust,  of  reducing  the  testimony  to  writing, 
we  can  see  no  propriety  in  withholding  from  him  the  inferior 
privilege  of  certifying  the  mode  of  transportation;  and  we  there- 
fore think  that  when  a  deposition  is  taken  beyond  sea,  or  beyond 
the  limits  of  the  United  States,  that  it  will  be  sufficient  for  the 
commissioner  to  certify  in  the  body  of  the  deposition,  or  on  the 
envelope,  that  he  has  placed  it  on  board  a  certain  vessel,  naming 
it,  destined  to  some  place  in  the  United  States;  or  in  some  post 
office,  to  be  sent  by  mail  to  some  post  office  in  the  United  States; 
if  it  afterwards  come  to  hand  post  marked  accordingly,  in  the 
absence  of  proof  to  the  contrary,  the  presumption  should  be 
that  the  statement  of  the  commissioner  is  correct,  and  that  in  the 
case  of  a  vessel,  that  the  deposition  had  been  placed  in  the  proper 
postoflSce  by  the  officers  of  the  vessel,  such  being  the  process  of 
intercourse  by  letter  between  this  and  foreign  countries:  or  proof 
might  be  made  of  these  facts  in  the  absence  of  such  a  certificate. 
Nothing  of  this  kind  was  attempted  in  this  case,  and  therefore 
the  deposition  was  properly  rejected. 

The  defendant  below  also  offered  to  prove  by  a  witness,  what 
was  the  function  and  authority  exercised  by  the  Spanish  com- 
mandant at  Mobile,  under  the  the  government  of  Spain — that 
they  did  in  fact  exercise  the  civil,  military,  executive  and  judi- 
cial powers,  and  that  their  decisions  in  those  respective  capaci- 
ties were  conclusive,  unless  appealed  from;  and  also  that  they 
were  in  the  habit  of  determining  all  questions  concerning  lands, 
both  as  to  the  king  and  concerning  individuals.  But  the  wit- 
ness having  also  stated,  that  the  commandant  was  empowered, 
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and  authorized  by  the  Spanish  government,  by  written  orders 
from  the  King  and  other  superior  officers;  that  these  orders  as 
well  as  the  regulations  by  which  they  were  governed,  were  in 
writings  the  court  refused  to  permit  the  testimony  to  go  to  the 
jury. 

We  can  perceive  no  error  in  this.  A  foreign  written  law  can 
only  be  proved  by  an  exemplification  of  the  law  itself.  There 
was  no  offer  to  prove  the  existence  of  a  usuage  or  custom  exist- 
ing in  the  Spanish  provinces,  for  which  there  was  no  warrant 
by  any  written  order  or  regulation;  but  as  we  understood  the 
proof,  it  was  an  attempt  to  prove  the  legal  efiect  of  orders  and 
regulations  admitted  to  be  in  writing,  and  therefore  properly 
rejected.  A  custom  or  usage,  before  it  has  ripened  into  a  law 
so  as  to  be  judicially  noticed  by  the  courts,  may  be  proved  as  a 
fact;  a  custom  or  usuage  of  a  foreign  .country,  existing  only  in 
memory  or  tradition,  could  be  proved  in  no  other  mode;  but 
the  written  law  of  a  foreign  country  is  subject  to  the  same  rules 
as  all  other  written  instruments  of  evidence  of  a  public  nature, 
and  as  the  original  cannot  be  produced,  can  only  be  proved  by 
the  production  of  a  sworn  copy. 

Having  disposed  of  these  preliminary  objections  we  proceed  to 
the  examination  of  the  merits  of  the  case. 

It  has  been  most  ably  and  learnedly  argued,  and  from  its  in- 
trinsic difficulty,  and  its  importance  from  its  influence  on  other 
cases,  we  have  kept  it  under  advisement  since  the  last  term. 
Many  questions  of  great  interest  are  presented  by  the  record. 
We  shall  decline  the  examination  of  all  but  one,  which  is  deci- 
sive of  the  ease.  It  is  the  question  which  arises  under  the  statute 
of  limitations. 

The  title  of  the  plaintiffs  below,  was  a  concession  or  permis- 
sion granted  by  the  Governor  of  Louisiana  and  West  Florida, 
in  1796,  on  the  petition  of  Samuel  Mims,  the  ancestor  of  the 
plaintiffs  below.     It  is  in  these  words: — 

«  New  Orleans,  12th  August,  1796.— The  Commandant  of 
the  town  of  Mobile  will  establish  the  party  on  the  lot,  he  solicits 
in  the  place  mentioned  in  the  foregoing  memorial,  it  being  vacant 
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and  causing  no  prejudice  to  the  neighbors  around  it,  on  the  per- 
emptory condition  of  building  on  the  said  lot,  in  the  precise 
term  of  one  year, 

[Signed]  BARON  DE  CARONDELET." 

It  was  proved  that  Mims  was  a  planter  on  the  Alabama  river; 
that  he  never  resided  in  Mobile:  and  proof  was  also  made  con- 
ducing lo  show,  that  he  erected  a  cabin  and  enclosure  on  said  lot, 
which  was  occasionally  occupied  by  his  negroes.  Proof  was 
made  on  the  other  side,  conducing  to  show  that  no  such  cabin 
was  built  oroceupied. 

It  further  appeared,  that  in  the  year  1S27,  the  heirs  of  Mims 
presented  their  title  for  proof  of  settlement,  and  for  a  report 
lor  confirmation  to  the  register  and  receiver  of  the  land  oflBce 
at  St.  Stephens;  and  on  their  report  the  title  was  confirmed  by 
the  act  of  Congress  of  1S29,  and  was  not  presented  for  regis- 
try or  confirmation  before  that  time.  The  plaintiffs  below  also 
read  in  evidence,  the  patent  certificate  issued  by  the  register 
and  receiver  of  the  land  office,  for  the  said  lot. 

The  title  of  the  defendant  below  consists  of,  first,  a  permis- 
sion  by  the  Commandant  of  Mobile,  granted  to  one  Bready,  who 
was  the  brother-in-law  of  Mims,  in  the  year  1S04.  The  peli. 
lion  and  order  thereon,  are  as  follows: — 

"  James  Bready,  inhabitant  of  the  place,  who  is  married  and 
has  a  family,  represents  to  your  worship,  that  his  brother-in-law 
Samuel  Mims,  has  a  lot  in  this  place,  situate  on  Royal  street, 
bounded  on  the  north  by  a  lot  belonging  to  Mr.  Cornelius  McCar- 
tin,  and  on  the  south  by  a  vacant  lot,  which  lot  was  granted  by  the 
Baron  de  Carondelet,  Governor  General  and  Intendant  of  the 
provinces  of  Louisiana  and  West  Florida,  in  the  year  1796,  as  ap- 
pears by  the  concession  therefor,and  as  his  said  brother-in-law  has 
transferred  to  the  petitioner,  the  said  lot,  with  the  privilege  of 
building  thereon,  he  entreats  your  worship  to  permit  him  to 
possess  and  build  on  the  said  lot,  a  favor  he  hopes  to  obtain  from 
your  worship.     Mobile,  6th  November,  1804. 

JAMES  BREADY." 

Upon  which  the  Commandant  made  the  following  order — 
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"Mobile,  7th  November,  1804. — It  being  true   that  Samuel 
Mims,  has  transferred  to  the  petitioner  the  lot  mentioned  in  this 
memorial.     I  give  him  permission  to  build  thereon  and  inclose  it. 
[Signed]  OSORNO." 

It  was  proved,  that  Bready  took  possession  of  the  lot,  and  in- 
closed it,  and  built  thereon  in  1805,  a  costly  house,  and  at  that 
time  one  of  the  best  in  Mobile — that  he  occupied  the  house  un- 
til 1S09,  and  on  the  seventh  of  February  of  that  year,  sold  and 
conveyed  it  to  Petronella  Galigos,  for  fifteen  hundred  dollars. 
The  lot  was  subsequently  conveyed  by  him,  to  another  person, 
and  finally  on  the  20th  December,  1810,  was  sold  and  conveyed 
to  the  plaintiff  in  error. 

The  title  thus  acquired,  was,  by  him,  previous  to  the  year 
1816,  presented  to  the  United  States'  commissioners  for  registry 
and  confirmation,  and  confirmed  subsequently,  by  the  act  of 
Congress  of  1822.  It  was  also  proved  that  Bready,  and  all  those 
claiming  under  him,  by  the  several  conveyances  above  stated, 
were  in  possession  of  the  lot,  and  claimed  it  as  their  own,  from 
the  year  1805,  down  to  the  trial  of  the  cause. 

Mims  was  killed  at  the  massacre  at  Fort  Mims  in   1813. 

Several  charges  were  moved  for  to  the  jury  by  the  plaintifif 
in  error,  one  of  which  was,  "That  if  the  jury  believed  that  the 
defendant  and  those  under  whom  he  claimed,  had  been  in  the 
adverse  possession  of  the  premises,  for  twenty  years,  next  be- 
fore the  commencement  of  this  suit,  that  the  plaintiffs  could  not 
recover."  To  this  motion  the  court  replied,  that  if  the  defend- 
ant, and  those  under  whom  he  claimed  by  regular  conveyances, 
had  been  twenty  years  in  possession,  holding  adversely  to  the 
plaintiffs,  that  the  plaintiffs  could  not  recover;  but  that  if  they 
believed  Bready  had  entered,  not  disputing  the  title  of  Mims, 
but  had  entered  under  his  title,  as  was  shoivn  by  the  petition 
of  Bready y  that  he  could  not  be  considered  as  holding  ad- 
versely, and  that  he,  and  all  those  claiming  under  him,  must 
be  considered  as  holding  under  Mims,  and  not  as  holding  ad- 
versely. 

To  constitute  an  adverse  possession,  it  must  be  shown  that  the 


JUNE   TERM,  1840.  669 


Innerarity  v.  The  heirs  of  Mims. 


first  possession  was  taken  under  a  claiin  hostile  to  the  true  owner, 
and  continued  in  the  same  manner,  under  the  succeeding  tenants. 
(Branch  v.  Ogden,  1  Johns,  Rep.  158:  Jackson  v.  Watson,  12 
Johns.  368.)  Nor  is  it  necessary  that  a  title  thus  set  up,  as 
adverse,  should  be  a  rightful  title:  it  is  sufficient  if  it  be  a  pos- 
session, under  claim  or  color  of  title.  (Jackson  v.  Ellis,  13 
Johns,  lis.)  When  an  adverse  possession  is  set  up,  all  idea 
of  right  is  excluded;  and  the  only  question  is  quo  a nimo,  the 
possession  was  taken.   (Smith  v.  Burlis,  9  Johns.  ISO.) 

The  sum  of  all  the  authorities  is,  that  to  negative  the  adverse 
possession,  it  must  be  shown,  that  such  possession  is  held  in  sub- 
jection to,  and  is  consistent  with  the  true  title.  (Adams  ou 
Ejectment  47.) 

The  question  of  adverse  possession,  is  ordinarily  one  of  fact, 
to  be  determined  by  the  jury;  but  in  expounding  the  written 
evidence  offered,  of  the  petition  of  Bready,  the  court  in  substance 
instructed  the  jury,  that  the  petition  was  evidence  that  Bready's 
title,  at  its  commencement,  was  held  in  subjection  to,  and  was 
consistent  with  the  true  title  continuing  in  Mims,  and  that  the 
plaintiff"  in  error,  and  those  through  whom  he  claimed  by  regu- 
lar mesne  conveyances  from  Bready,  were  affected  by  notice  of 
and  concluded  by  the  recitals  in  the  petition  of  Bready. 

This  is  a  palpable  error.  So  far  is  the  petition  of  Bready  from 
reciting  any  fact  indicating  a  title  remaining  in  Mims,  that  the 
only  reasonable  construction  is,  that  he  had  purchased,  or  in  some 
other  mode  acquired  the  lot  from  Mims.  The  grant  to  Mims 
in  1796,  was  a  conditional  one,  depending  on  his  building  on 
the  lot.  within  a  year  from  the  date  of  the  grant.  Whether  the 
condition  was  ever  performed  or  not,  so  as  to  entitle  him  to  an 
absolute  grant,  does  not  appear;  nor  is  it  important  to  the  present 
question.  Such  as  his  title  was,  according  to  the  recital  in 
Bready's  petition,  it  was  by  Mims  trans/erred  \o  him;  and  per- 
mission is  asked  of  the  commandant  to  possess  and  build  on  the 
lot. 

The  term  transfer  means  to  convey  or  pass  over  the  right  of 
one  person  to  another,  unless  the  general  meaning  is  restrained 
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or  limited,  by  something  accompanying  it;  as,  for  example,  that 
the  transfer  was  for  a  limited  time,  or  for  a  particular  purpose. 
But  the  context  here,  shews  that  the  general  meaning  is  not  to 
be  limited  or  restrained;  for  Bready  desires  the  commandant's 
permission  to  "  possess  and  build  on  the  lot,"  which  can  mean 
nothing  else  than  that  he  was  to  be  the  proprietor  of  it.  A 
stronger  case  of  the  assertion  of  an  adverse  title  so  far  as  it  de- 
pends on  the  petition  of  Bready,  cannot  well  be  conceived. 

It  appears  to  have  been  the  practice  in  the  Spanish  colonies 
not  to  permit  the  sale  of  land  granted  on  condition,  and  before 
confirmation,  but  by  the  consent  of  the  Spanish  authorities.  In 
the  case  of  Mitchell  and  others  v.  The  United  Stales,  (9  Peters 
742,)  it  is  said  that  this  proceeding  is  in  the  nature  of  an  inquest 
of  office  at  the  common  law,  which  precedes  the  grant  of  any 
license,  charter  or  patent  by  the  King. 

If  this  supposition  is  correct,  it  will  satisfactorily  explain  the 
whole  proceeding,  which  is  without  meaning,  if  we  suppose  that 
Mims  had  not  parted  with  his  title,  and  that  J3ready  was  merely 
his  tenant. 

Independent  of  the  petition  of  Bready  and  the  order  of  the 
commandant  of  Mobile,  the  evidence  is  full  and  conclusive,  if  the 
witnesses  are  believed,  to  show  that  Bready  and  those  who 
claim  through  him,  held  the  lot  as  their  own,  and  of  course,  ad- 
verse to  the  title  of  Mims.  It  is  indeed,  inconceivable  that  at  a 
time  when  lots  could  be  obtained  in  Mobile  by  presenting  a  peti- 
tion, or  for  a  paltry  consideration,  that  Bready  should  have  erect- 
ed on  the  lot  of  another,  one  of  the  most  costly  houses  in  the 
city:  and  that  he  should  have  been  permitted  to  sell  and  transfer 
the  possession,  undisturbed  by  the  claim  of  Mims,  who  lived  in 
the  province  eight  years  afterwards,  or  by  his  heirs,  until  1827, 
on  any  other  hypothesis  than  that  Mims  had  parted  with  the 
title  to  the  lot,  to  Brady. 

This  is  not  directly  controverted  by  the  counsel  for  the  defen- 
dant in  error,  who  endeavors  to  defend  against  the  view  here 
taken  by  a  position  which  does  not  appear  to  have  been  assumed 
in  the  court  below,  so  far  as  we  can  judge  from  the  record.     He 
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now  contends  that  the  statute  of  limitations  did  not  commence 
running  until  after  the  passage  of  the  law  of  Congress  of  May, 
1812,  declaring  that  the  law  of  Spain  should  cease  to  operate 
within  the  territory  in  which  Mobile  is  situated,  and  extending 
over  it  the  law  of  the  Mississippi  Territory,  and  that  the  pre- 
scription of  the  Spanish  or  civil  law,  which  in  this  case  was  ten 
years,  was  not  complete,  when  by  the  act  of  1812,  the  law  of 
Spain  ceased  to  operate  within  the  territory  ;  nor  had  it  expired 
at  the  time  of  the  actual  occupation  of  the  territory  by  the 
United  States  in  1813. 

This  is  a  question  of  great  novelty,  and  it  must  be  admitted 
of  some  difficulty. 

The  treaty  of  1803,  as  well  as  that  of  1819,  by  which  the 
title  of  the  United  Slates  was  formally  admitted  by  Spain  to  this 
territory,  stipulated  for  the  protection  of  private  rights  ;  and  it 
would  seem  that  full  effect  could  not  be  given  to  these  treaties, 
but  by  permitting  the  prescription,  which  had  commenced  while 
the  country  was  under  the  dominion  of  Spain,  to  be  completed 
afterwards. 

By  a  provision  of  the  Napoleon  code,  article  2281,  it  was 
declared,  that  when  the  prescription  was  altered  by  law,  after 
its  commencement,  and  a  longer  term  required,  that  the  unex- 
pired term  of  the  prescription  only,  would  be  increased  to  meet 
the  demands  of  the   new  law. 

The  supreme  court  of  Louisiana  has  adopted  the  same  principle 
where  the  term  ol  prescription  had  been  enlarged  after  it  had 
commenced  running  in  a  particular  case.  See  the  cases  of  God- 
dard's  heirs  v,  Urquart,  6th  Lou.  Rep.  674,  and  Campe  v.  Orne, 
11  Lou,  Rep.  58.  Without  determining  now,  whether  this  rule 
is  applicable  to  this  case,  we  are  of  opinion  that  the  act  of  Con- 
gress of  1812,  by  which  the  law  of  Spain  was  abrogated  in  the 
Territory  east  of  Pearl  river,  west  of  the  Perdido,  and  south  of 
the  thirty-first  degree  of  north  latitude,  and  the  laws  of  the  Mis- 
sissippi Territory  declared  to  be  in  force,  ought  not  to  be  so 
construed  as  to  require  a  possession  acquired  before  that  period 
to  be  dated  from  the  passage  of  the  law. 
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By  an  act  of  the  Mississippi  Territory,  passed  2d  February, 
1802,  an  entry  upon  lands  was  barred  after  ihe  lapse  of  twenty 
years.  The  act  of  Congress  of  May,  IS  12,  provides,  "  That  all 
that  portion  of  Territory  east  of  Pearl  river,  west  of  the  Perdido 
and  south  of  the  thirty-first  degree  of  north  latitude,  be  and  the 
same  is  hereby  annexed  to  the  Mississippi  Territory,  to  be  go- 
verned by  the  laws  now  in  force  therein,  or  which  may  hereaf- 
ter be  enacted;  and  the  laws  and  ordinances  of  the  United  States 
relative  thereto,  in  like  manner  as  if  the  same  had  ofiginally 
form,ed  a  part  of  said  Territory.^'  (Story's  Laws  of  the 
United  States,  124S.) 

Since  1803,  the  Government  of  the  United  States  has  insisted 
on  its  right  to  this  Territory  by  virtue  of  the  treaties  of  Paris 
and  St.  Ildefonso,  and  the  passageof  the  act  just  cited,  was  mere- 
ly an  actual  assertion  of  the  title,  which  in  the  succeeding  year 
was  followed  up  by  taking  formal  possession  of  it  as  a  part  of  the 
Mississippi  Territory.  But  there  were  circumstances  attending 
it,  which  made  it  proper  that  the  Government  should  act  \)(ith 
great  circumspection.  Spain  had  always  denied  the  right  of  the 
United  States  to  the  Territory — she  was  torn  by  intestine  dis- 
sensions and  was  powerless  for  offence — and  although  this  was 
no  reason  why  this  Government  should  not  take  what  belonged  to 
it,  there  was  reason  to  apprehend  that  the  civilized  world  would 
consider  it  one  of  those  acts  which  must  seek  its  justification  in 
the  law  of  force.  Accordingly  wefind  the  Government  sedulous- 
ly protecting  private  rights,  and  confirming  all  titles  which  had 
the  semblance  of  justice,  although  acquired  from  the  Spanish 
Government  after  the  date  of  the  treaty  of  St.  Ildefonso,  and 
while  according  to  the  assertion  of  the  Government  of  the  United 
States  the  occupation  of  the  country  by  Spain  was  an  usurpation, 
and  finally  procuring  from  Spain  a  ratification  of  the  title,  on  the 
condition  of  guaranteeing  all  titles  emanating  from  the  crown  of 
Spain,  but  a  few  large  grants  specially  excepted. 

Influenced  by  such  considerations,  we  cannot  presume  that  it 
was  the  intention  of  Congress,  to  place  the  people  whom  they 
had  thus,  without  their  consent,  placed  under  the  Government  of 
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the  United  States,  in  a  worse  condition  than  their  own  citizens. 
This  result  is  expressly  guarded  against,  and  the  provision  extend- 
ingthe  laws  of  the  Mississippi  Territory  over  it,  "m  like  manner 
as  if  the  same  had  originally  formed  apart  of  said  TerritO' 
ry"  was  not  only  necessary  to  make  the  acts  of  the  goverment 
consistent  with  its  declarations,  but  was  also  intended  to  prevent 
the  possibility  of  doing  injustice,  by  the  change  from  our  gov- 
ernment to  another. 

In  the  case  of  a  conquered  country,  it  would  be  tyrannical  and 
oppressive  in  the  conqueror  to  change,  not  onl}'  the  laws  under 
which  the  people  had  lived,  and  by  virtue  of  which,  their  pro- 
perty was  acquired  and  held,  but  also  to  consider  ac/.y  done  un- 
der the  sanction  of  ihe  former  law,  as  of  no  avail:  such  was  cer- 
tainly not  the  design  of  Congress.  Facts  remain  as  they  were 
before  the  passage  of  that  act.  A  possession  consequently  ac- 
quired in  1805,  whenever  it  becomes  important  to  ascertain  that 
fact,  will  date  from  its  actual  occurrence;  any  other  construction 
would  be  productive  of  the  greatest  injustice.  If  the  possession 
had  ripened  into  a  title  by  the  prescription  of  the  civil  law,  the 
title  would  be  protected  by  the  treaty,  and  would  not  be  over- 
reached by  the  act  of  1512,  so  as  to  require  the  longer  period 
demanded  by  the  act  of  the  Mississippi  Territory.  The  period 
required  by  the  civil  law,  not  having  transpired  at  the  time  of 
the  passage  of  the  act  of  1812,  or  of  the  actual  occupation  of 
the  country  the  succeeding  year,  the  greatest  possible  effect  that 
can  be  given  to  the  act,  consistent  with  the  treaties  between  this 
government  and  Spain,  and  the  obligations  of  good  faith,  as  as- 
certained by  the  well  established  principles  of  internationallaw, 
is,  that  in  cases  of  this  description,  where  the  title  was  not  com- 
plete at  the  passage  of  the  act,  the  fact  of  possession,  v/ill  date 
from  the  time  of  its  actual  occurrence. 

The  counsel  for  the  defendant  in  error,  insists,  that  the  act  of 
limitations  of  the  Mississippi  Territory,  cannot  apply,  while  the 
country  was  under  the  dominion  of  Spain,  because,  the  act  sup- 
poses a  right  of  entry,  during  the  whole  period  of  twenty  years, 
which  right,  he  says,  did  not  exist  under  the  Spanish  or  civil 
85 


674  ALABAMA. 


Innerarity  v.  The  heirs  of  Mims. 


lavv. — An  entry  at  pommon  law,  is  nothing  more  than  an  asser- 
tion of  title  by  going  on  the  land;  or  if  that  was  hazardous  by 
*' making  continual  claim."  Anciently^  an  actual  entry  was 
required  to  be  made,  and  a  lease  executed  on  the  land  to  sustain 
the  action  of  ejectment,  but  now  nothing  of  that  kind  is  necessa- 
ry; the  entry  and  the  lease,  as  well  as  the  ouster,  are  fictions 
and  nothing  is  required,  but  that  the  leaser  should  have  the  7'ight 
to  enter;  a  proceeding  precisely  analogous  obtained  in  the  civil 
law. 

By  that  law  a  prescription,  to  be  available,  must  have  been 
uninterrupted.  "  Interruptions  are  of  two  kinds,  natural  and 
civil.  The  first  consisted  inentering  into,  and  upon  immovable 
things;  in  [taking  avvny  such  as  were  movable — civil  interrup- 
tion, was  the  interposition  of  a  legal  claim,  in  a  court  of  justice." 
[1  Brown's  Civil  Law,  248.] 

It  appears,  therefore,  that  there  is  no  snbstantial  difference  be- 
tween the  civil  law  and  ours,  in  this  respect,  and  doubtless,  if 
it  were  necessary,  proof  of  an  interruption  of  the  possession  un- 
der the  civil  law,  would  be  held  equivalent  to  an  entry  under 
ours,  which  is  merely  the  assertion  of  title. 

The  counsel  for  the  defendant  in  error,  has  also  relied  on  the 
case  of  Robinson  v.  Campbell,  3  Wheaton's  Rep.  224.  The 
facts  of  that  case  were,  that  two  boundary  lines  had  been  run, 
between  Virginia  and  North  Carolina,  by  these  States,  each,  in- 
sisting on  the  line  run  by  its  authority.  After  the  separation  be- 
tween North  Carolina  and  Tennessee,  the  controversy,  as  to  the 
true  line  between  Tennessee  and  Virginia,  was  settled  by  com- 
pact in  1802,  by  running  a  new  line,  equidistant  from  the  olc! 
lines,  and  by  this  arrangment  the  land  in  controversy,  in  the  case 
referred  to,  fell  within  the  juiisdictional  limits  of  Tennessee. 
An  action  of  ejectment  being  brought,  the  defendant  relied  on 
the  statute  of  limitations  of  Tennessee.  The  court  held,  that 
the  statute  would  not  apply,  unless  it  had  been  ascertained  by 
the  compact,  or  in  some  other  mode,  that  the  land  was  always 
within  the  limits  of  Tennessee.  The  court  say — "  It  is  admit- 
ted the  statute  would  be  a  good  bar,  only  upon  the  supposition, that 
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the  lands  in  controi'ersy  were  always  within  the  original  limits 
of"  Tennessee,  but  there  is  no  such  proof  in  the  cause.  The 
compact  of  the  States  does  not  affirm  it,  and  the  present  boun- 
dary was,  an  amicable  adjustment  by  that  compact." 

It  follows  from  this  reasoning,  that  if  the  compact  between  the 
States  had  not  been  a  compromise,  by  settling  on  an  arbitrary 
line  as  ihe  boundary,  but  had  ascertained  the  true  line,  that  the 
land  thus  ascertained  to  be  within  the  limits  of  the  State  of  Ten- 
nessee, would  have  been  within  the  reach  of  its  statute  of  limi- 
tations. That  appears  to  be  the  predicament  of  this  case.  The 
act  of  Congress  of  1812,  in  substance,  affirms,  that  the  Territory 
in  dispute,  was  from  the  lime  of  its  acquisition,  a  part  of  the 
Mississippi  Territory  and  subject  to  its  laws.  This  indeed  was 
nothing  more  that  was  affirmed  by  the  act  of  Congress  of  24th 
February,  1S04,  and  the  20th  March,  1S04.  and  by  that  depart- 
ment of  our  government  to  whioh  the  constitution  has  confided 
the  diplomatic  relations  of  the  United  States,  and  this  exposition 
of  the  treaties  of  Paris  and  St.  Ildefonso,  was  in  the  case  of  Fos- 
ter and  Elam  v.  Neilson,  2  Peter's  253,  declared  binding  on  the 
judicial  tribunals. 

The  construction  here  put  on  the  act  of  1S12,  which,  in  our 
opinion,  not  only  its  letter,  the  previous  legislation  of  Congress 
and  the  history  of  the  country,  as  well  as  the  honor  of  our  coun- 
try in  the  preservation  of  good  faith  towards  the  inhabitants  of 
a  ceded  country,  demands,  is  one  of  which  the  defendants  in 
error,  have  no  right  to  complain,  as  it  in  effect  doubtless  the  pre- 
scription of  the  civil  law  under  which  possession  was  acquired, 
the  government  of  Spain,  being  at  that  time  the  government  de 
yjzc/o,  although  the  rightful  title  was  in  the  United  States. 

As  stated  in  the  preceding  part  of  this  opinion,  we  have  cau- 
tiously abstained,  from  deciding  any  of  the  various  points  raised 
on  the  record,  but  the  one  we  have  considered,  and  which  is  de- 
cisive of  the  case  in  the  aspect  in  which  it  is  presented  on  this 
record.  We  have  adopted  this  course,  not  only  from  the  in- 
trinsic difficulty  of  most  of  the  questions  thus  raised,  but  also 
and  principally,  because  any  decision  made  in  cases  arising  under 
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the  treaties,  by  which  Louisiana  and  the  Floridas  were  ceded, 
in  its  consequences,  reaches  far  beyond  the  particular  case  in 
which  it  is  made. 

For  the  error  of  the  court  below.  In  its  charge  on  the  statute 
of  limitations  relied  on  by  the  plaintiff  in  error  in  the  court  be- 
low, the  judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings,  not  inconsistent  with  this  opinion. 


The  heirs  op  Mims  v.  Huggins. 

1.  The  confirmation,  by  Congress,  of  a  title  acquired  under  the  Spanish  Govern- 
ment, will  not  affect  the  question  of  the  fact  of  possession. 

Error  to  the  Circuit  Court  of  Mobile  County. 

THE  facts  of  this  case  are  substantially  the  same,  as  the  pre- 
ceding case  of  Innerarity  v.  The  heirs  of  Mims.  A  great  many 
important  questions  were  presented  by  the  bill  of  exceptions, 
which  were  not  considered  in  this  court,  as  the  case  turned  upon 
the  same  point, — the  statute  of  limitations.  It  is  therefore,  not 
necessary  to  make  any  remarks,  further  than  to  refer  to  the 
opinion  of  the  court  in  which  the  facts,  so  far  as  they  are  neces- 
sary, are  set  forth. 

Campbell,  for  the  plaintiffs  in  error. 
StewarTj  contra. 

ORMOND,  J. — This  case,  which  was  commenced  in  the  court 
below  by  the  plaintiffs  in  error,  to  recover  of  the  defendants  in 
error,  a  lot  in  the  city  of  Mobile,  is  in  most  of  its  features,  like 
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the  preceding  case  of  Innerarity  v.  The  heirs  of  Mims,  as  in  both 
cases,  (he  defendants  in  the  court  below,  relied  on  the  act  for- 
bidding an  entry  on  lands,  after  the  lapse  of  twenty  years  from 
the  date  of  the  possession.  On  this  point,  in  this  case^  the 
plaintiffs  moved  the  court  to  charge  the  jury,  that  the  statute  of 
limitations  of  twenty  years,  did  not  commence  running,  until 
the  defendants  had  obtained  a  confirmation  of  their  claim  from 
the  United  States,  which  charge  the  court  refused  to  give. 

The  defendants  had  offured  in  evidence,  a  concession,  which 
was  granted  by  the  Baron  de  Carondelet,  in  May,  1798,  to  one 
John  Baker,  and  subsequently  confirmed  by  the  act  of  Congress 
of  May  1822,  to  one  William  E.  Kennedy,  to  whom  the  lot  had 
been  conveyed,  and  in  whose  favor  the  commissioner  appointed 
by  virtue  of  the  previous  act  of  Congress,  had  reported.  It  is 
not  stated  in  the  record,  when  the  possession  of  Baker,  or  those 
claiming  under  him,  commenced;  but  we  must  presume  that  it 
was  anterior  to  the  confirmation  by  Congress,  and  sufficient  to 
bar  the  action,  if  computed  from  the  period  of  its  actual  occur- 
rence, as  otherwise,  there  could  be  no  motive  for  the  charge 
asked  for. 

The  principles  laid  down  by  this  court,  in  the  case  of  Inne- 
rarity v.  The  heirs  of  Mims,  are  decisive  of  this  case.  We  there 
held,  that  a  possession  of  lands  in  the  same  territory  where  this 
lot  is  situated,  when  it  became  important  to  ascertain  that  tact, 
would  be  dated  from  the  period  of  its  actual  occurrence.  In 
that  case  it  was  insisted,  that  the  act  of  limitations,  could  not 
reach  a  possession  acquired  in  1805,  because  the  laws  of  the  Missis- 
sippi Territory  were  not  in  force  until  the  passage  of  the  act  of 
Congress  of  1812,  extending  them  over  the  territory  in  question. 
But  the  charge  moved  for  in  this  case,  seeks  to  extend  the  prin- 
ciple much  further,  and  to  prevent  a  possession  of  land  from 
being  relied  on,  even  after  the  passage  of  the  act  of  Congress  of 
1813,  (when  it  must  be  admitted  on  all  hands,  that  the  act  of  limi- 
tations of  twenty  years  was  in  force),  and  to  postpone  it  to  the 
further  period  of  the  confirmation  of  the  title  by  Congress.  This 
is  too  obviously  incorrect,  to  require  an  argument  to  refute  it. 
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Whether  the  confirmation  of  Congress  be  considered  as  a  sub- 
stantive grant  of  the  land  on  which  it  operates,  or  as  a  mere  re- 
linquishment of  the  title  of  the  United  States,  in  either  case,  it 
cannot  and  was  not  intended  to  exert  any  influence,  over  the  fact 
of  possession.  It  does  not  even  affirm  the  possession  at  the  time 
of  the  confirmation  of  the  title,  which  might  then  be  in  a  tres- 
passer. The  charge  moved  for,  being  obviously  wrong,  was 
properly  rejected  by  the  court. 

As  the  finding  of  the  jury  under  the  charge  of  the  court,  was 
on  all  the  facts  relied  on  in  the  defence,  and  ihis  point  being 
decisive  of  the  case,  it  is  not  deemed  proper,  for  the  reasons 
stated  in  the  preceding  opinion,  to  examine  the  other  questions 
raised  in  the  cause. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Pond  v.  Griffin. 


1.  A  fieri  facias  only  binds  the  goods  and  chattels  of  the  defendant  in  the  par- 
ticular county  to  which  it  issued. 

2.  The  lien  of  «d  attachment  commendbs  from  its  levy,  and  cannot  be  divested  by 
a  writ  0^  fieri  /«cias  subsequently  levied  on  the  same  chattels,  if  the  writ  had  no 
binding  effect  before  the  levy  of  the  attachment. 

Writ  of  error  to  the  Circuit  Court  of  Coosa  County. 

THIS  was  a  proceeding  against  the  sheriff  of  Talladega 
county,  on  a  suggestion  that  by  the  use  of  proper  diligence,  he 
could  have  made  the  money  on  an  execution,  in  favor  of  the 
plaintiff  against  one  Johns,  which  the  sheriff  had  returned  "  no 
property."  An  issue  was  made  between  the  parties  and  a  verdict 
returned  for  the  defendant,  on  which  judgment  wag  entered. 
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At  the  trial  the  plaintiff  showed  in  evidence  his  execution, 
which  was  placed  in  the  hands  of  the  defendant,  as  sheriff,  on 
the  (5th  day  of  May,  1S39.  His  judgment  was  founded  on  pro- 
ceedings commenced  by  attachment,  which  was  levied  by  one 
BIythe,  then  being  the  ^^heriff  of  Talladega  county,  on  the  29th 
day  of  January,  1S39,  on  three  slaves,  as  the  property  of  Johns; 
this  attachment  vvas  returned,  "  levy  discharged."  It  appeared 
that  two  executions  in  favor  of  the  plaintiff,  against  Johns,  had 
been  placed  in  the  hands  of  the  sheriff  of  Coosa  county,  in  Sep- 
tember, 1S38;  these  were  returned,  "  no  property,"  and  alias 
executions  were  issued,  and  again  placed  in  the  hands  of  the 
sheriff  of  Coosa  county  on  the  3 1st  day  of  December,  183S,  and 
levied  on  lands  as  the  property  of  Johns,  on  the  20th  January, 
1839.  No  further  proceedings  were  had  on  these  executions, 
and  they  were  not  returned.  Other  executions  were  issued  on 
the  29th  day  of  January,  1839,  and  placed  in  the  hands  of  the 
defendant,  who  levied  them  on  the  same  slaves,  previously  at- 
tached at  the  suit  of  the  plaintiff.  These  slaves  were  sold  and 
the  money  applied  to  the  discharge  of  the  senior  executions;  the 
plaintiff  procured  an  execution  to  be  issued  on  his  judgment, 
and  placed  it  in  the  hands  of  the  defendant,  on  the  6th  day  of 
May,  1S39,  this  being  the  day  on  which  the  slaves  were  sold, 
but  previous  to  the  suit.  The  defendant  was  informed  of  the 
previous  levy  by  BIythe,  under  the  attachment.  Several  in- 
structions were  requested  by  the  defendant,  to  be  given  to  the 
jury  and  referred  by  the  court,  but  the  only  one  relied  on  to  re- 
verse the  judgment  of  the  circuit  court,  is  this:  the  court  was 
requested  to  instruct  the  jury  that  the  executions  which  were 
received  by  the  defendant  after  the  levy  of  the  attachment,  did 
not  create  a  prior  lien  on  the  slaves  attached;  that  the  lien 
created  by  the  attachment  was  prior;  and  the  sheriff  should  have 
applied  the  proceeds  of  the  slaves  to  the  plaintiffs  execution. 
These  instructions  were  refused,  and  the  jury  was  charged,  that 
the  executions  received  by  the  sheriff  of  Coosa  being  senior  in 
point  of  time  to  the  levy  of  the  attachment  in  Talladega  county, 
they  created  a  lien  on  the  slaves,  which  was  not  divested  by  the 
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levy  of  the  attachment;  and  as  the  slaves  were  sold  under  the 
executions,  issued  on  the  29th  January,  1839,  on  the  same  judg- 
ments, though  these  executions  were  received  hy  the  sheriff  of 
Talladega  count}',  after  the  levy  of  the  attachment,  they  were 
notwithstanding,  entitled  to  the  money. 

This  charge,  and  the  refusal  to  charge,  is  the  only  error  no- 
ticed in  the  opinion  of  the  court. 

Dargan,  for  the  plaintiff  in  error,  argued  that  the  lien  created 
by  an  execution  in  the  hands  of  a  sheriff  of  one  county,  does  not 
extend  to  chattels  in  other  counties.  He  also  explained  that  the 
contest  in  the  circuit  court  was,  as  to  the  question  of  law  alone; 
the  supposed  return  to  the  attachment  of  the  levy  having  been 
discharged,  having  been  sufficiently  examined  there.  He  cited 
Lambert  v.  Paulding,  (18  Johnson,  311.) 

No  counsel  appeared  for  the  defendant  in  error. 

GOLDTHWAITE,  J.— It  is  certain  that  at  common  law,  the 
goods  and  chattels  of  the  judgment  debtor  were  bound  from  the 
award  of  the  execution,  but  it  is  not  so  clear  whether  the  award 
spoken  of,  refers  to  the  date,  or  the  issuance  of  the  court.  In 
an  anonymous  case  reported  in  Cro.  Jas.  470,  it  is  said  goods 
are  bound  for  the  amount  of  the  execution.  In  the  case  of 
2Bencher  v.  Wiseman,  ib.  440,  the  execution  is  said  binds  from 
its  date.  It  is  certain,  however,  that  at  common  law  the  plain- 
tiff might  have  several  executions  to  different  counties;  (10  Vern. 
ab.  558;  Dyer  161,  b.  pi.  51,)  but  we  do  not  find  any  adjudg- 
ed case  as  to  the  extent  of  the  lien  over  more  counties  than  one. 

In  England  when  all  the  judgments  of  the  Kingdom,  are  en- 
rolled in  the  three  courts  of  King's  bench,  common  pleas  or 
exchequer,  there  was  good  reason  for  the  rule  which  bound  the 
lands  from  the  term  at  which  the  judgment  was  rendered,  because 
•very  one  could,  with  convenience,  have  access  to  the  public  re- 
cords, but  even  these,  the  same  rule  has  never  applied  to  goods 
and  chattels.*  If,  however,  these  are  bound  in  one  county,  when 
the  execution  is  awarded  to  another,  it  is  evident  that  there  is  no 
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sufficient  reason  for  the  adoption  of  a  different  rule  than  that 
which  applies  to  lands;  and  yet  it  is  clear  that  a  dilferent  rule 
has  long  been  acted  on.  We  may  not  be  able  now  to  ascertain, 
when  this  distinction  first  obtained;  but  it  is  more  than  probable, 
that  its  origin  is  to  be  found  at  an  early  period,  after  the  com- 
merce of  the  Kingdom  had  become  of  importance  to  the  public. 
It  was  probably  then  seen,  that  many  and  great  evils  would  arise, 
if  goods  and  chattels,  could  be  affected  by  the  strict  rules  applica- 
ble to  real  estate.  The  one  description  of  property  is  fixed  and 
permanent,  and  can  only  pass  by  the  most  solemn  assurances;  the 
other  is  transitory,  easily  removed,  and  may  be  transferred  by 
mere  delivery.  All  the  reasons  which  caused  the  courts  to  ex- 
empt personal  estate  from  the  lien  of  the  judgment,  apply  with 
equal  force,  against  a  lien  in  any  other  county  than  the  one  to 
which  the  execution  is  issued.  As  commerce  advanced  and  ex- 
tended its  benefits,  even  the  rule  of  the  common  law  was  lound 
to  be  too  inconvenient,  and  was  abolished  b)'  the  statute  of 
29th,  Charles  2d,  c.  3d,  sec.  16-.  That  statute  is  slightly  diff'er- 
ent  from  the  one  in  force  in  this  State,  and  is  as  follows:  "That 
no  writ  of  fieri  facias^  or  other  writ  of  execution,  shall  bind  the 
property  of  goods  against  whom  such  writ  of  execution  is  sued 
forth,  and  from  the  time  such  writ  shall  be  delivered  to  the  sher- 
iff, under-sheriff  or  coroners,  to  be  executed;  and  for  the  better 
manifestation  of  the  time,  the  sheriff,  under-sheriff",  and  coroners, 
lheir»deputies  and  agents,  shall  upon  the  receipt  of  any  such 
writ  (without  any  fee  for  the  same)  indorse  upon  the  back  there- 
of the  day  of  the  month  or  year,  whenever  he  or  they  receive 
the  same."  The  difference  between  this  statute  and  our  own  is 
that  the  pronoun  which  is  substituted  for  whom,  thus  more  sat- 
isfactorily evincing  that  the  goods  and  chattels  against  luhich  the 
execution  is  issued  are  alone  bound  lor  the  writ.  (Aikin'sDig. 
165,  sec.  36.) 

The  writ  oi  fieri  facias  commands  the  sheriff  to  cause  to  be 
made,  of  the  defendants  goods  and  chattels,  withia.ihe particu- 
lar county,  the  sum  ascertained  by  the  judgment.     Now  it  is 
plain,  if  the   writ  only  hinds  the  goods  and  chattels,  against 
S6 
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which  the  writ  is  sued  fcrth^  it  can  have  no  effect  to  bind  goods 
and  chattels  which  are  in  another  county,  and  therefore  not  sub- 
ject to  the  operation  oi  \he  fieri  facias.  When  we  consider  the 
evil  intended  to  be  remedied  by  the  staljiite,  this  conviction  is 
strengthened.  If  tlie  lien  created  by  issuing  the  cxeculion,\vzs 
found  to  be  too  onerous,  how  much  more  would  one  be,  which 
defeated  a  boria  fide  purchaser,  or  a  diligent  and  watchful 
creditor,  by  creating  a  lien,  which  could  only  be  ascertained  not 
to  exist,  after  searching  the  records  of  near  one  hundred  courts. 
It  must  not  be  forgotten,  that  the  creditor  has  the  right  to  issue 
as  many  executions,  as  there  are  different  counties  in  the  State. 
This  being  the  case,  there  is  no  hardship  in  giving  a  preference 
to  the  bona  fide  purchaser,  or  vigilant  creditor,  who  may  have 
purchased  or  seized  the  goods  of  a  debtor,  against  whom  an  exe- 
cution may  have  issued  in  another  county.  'I'his  question  baa 
been  decided  in  Kentucky,  on  a  statute  precisely  similar  to  our 
own,  when  the  court  of  appeals  held,  that  an  execution  in  the 
hands  of  an  officer,  gives  a  lien  upon  the  goods  and  chattels  of  the 
defendant  within  the  county,  which  is  not  lost  by  their  tempo- 
rary removal.  But  those  to  which,  not  being  in  the  county,  no 
lien  attached,  if  sold  bona  fide^-and  brougiit  within  the  county 
by  the  purchaser,  do  not  become  liable.  (Clagget  v.  Foree,  1 
Dana  42S.) 

We  arrive,  therefore,  at  the  conclusion,  that  the  execution  under 
which  the  slaves  were  sold,  attached  as  a  lien  only  from  the  time 
when  they  came  into  the  hands  of  the  sheriff  of  Talladega  county; 
and  that  the  lien  created  bv  deliverins;  ti)e  former  execution  to 
the  sheriff  of  Coosa  county,  could  onl}'  attach  to  personal  estate, 
within  the  county. 

2.  It  now  becomes  necessary  to  ascertain  whether  the  at- 
tachment created  such  a  lien,  as  made  the  sheriff  liable  for  omit- 
ting to  apply  the  money  to  the  execution  placed  in  his  hands,  be- 
fore the  sale  of  the  slaves,  and  founded  on  the  judgment  obtained 
in  the  attachment  suit.  In  the  case  of  McRae  v.  McLean,  (3 
Porter  13S)  it  was  determined  that  an  attachment  created  a  lien 
in  favor  of  the  attaching  creditor  which  cannot  be  divested  by 
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the  replevying  of  the  property;  and  that  when  attached,  it  was 
in  custody  of  the  law,  to  abide  the  judgment  of  the  coi)rt  in  the 
particular  case.  The  ninth  section  of  the  act  of  1S37,  (P.  P.  64,) 
provides  (hat  the  execution  shall  be  issued  in  such  a  case  in  the 
usual  manner,  and  shall  be  first  levied  on  the  property  attached, 
if  to  be  had,  and  (hen  upon  any  other  property  of  the  defendant. 

The  attachment  having  been  levied  on  the  slaves,  created  a 
lien  wliich  could  not  be  divested  by  the  executions  subsequently 
placed  in  the  hands  of  the  sheriff,  although  on  the  same  day. 
From  this  it  results,  that  the  instructions  given  to  the  jury  were 
erroneous,  and  the  judgment  must  be  reversed,  and  the  cause 
remanded. 

We  have  omitted  to  notice  the  striking  fact  which  is  stated  in 
the  bill  of  exceptions,  which  is,  that  the  levy  on  the  attachment 
is  Slated  on  its  return  to  have  been  discharged.  We  pres'ume 
this  must  have  been  satisfactorily  explained  in  the  court  below, 
olhervvise,  the  case  could  never  have  assumed  the  aspect  in  which 
it  is  now  presented.  No  question  seems  to  have  arisen  in  the 
circuit  court,  on  this  return,  which  the  parties  deemed  important 
to  present  before  this  court,  and  therefore,  we  have  not  consid- 
ered its  effect  in  this  case. 
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Mason  ei  al.  v.  Parker. 

1.  In  a  proceeding  against  a  sheriff  and  his  sureties,  for  the  failure  to  return  an  ex- 
ecution within  the  time  prescribed  by  law,  to  which  there  is  an  available  plea  in 
bar;  a  verdict  which  merely  ascertains  the  sheriff's  default,  does  not  authorize  a 
judgment  in  favor  of  the  plaintiff — it  should  go  farther,  and  negative  the  defence 
interposed  by  the  plea. 

2.  The  eighteenth  section  of  the  act  of  1819,  "To  provide  for  the  appointment  of 
county  officers,  and  for  other  purposes,"  authorizes  any  person  aggrieved,  to 
move  for,  and  have  judgment  against  a  sheriff  and  his  sureties,  for  the  failure  of 
the  sheriff,  to  perform  the  duties  by  that  act  required.  And  it  is  not  necessary 
that  all  the  parties  moved  against,  should  have  notice  of  the  proceeding  :  but  it  is 
sufficient  to  give  three  days  notice  of  the  motion,  either  to  the  delinquent  sheriff, 
or  his  sureties. 

3.  The  eighteenth  section  of  the  act  of  1819,  is  a  penal  enactment,  and  cannot  be 
extended  by  construction,  beyond  what  its  terms  import ;  consequently  a  judgment 
cannot  be  rendered  against  the  sureties  without  associating  the  sheriff  with  them. 

THIS  was  a  proceeding  by  motion  against  the  plaintiffs  as  the 
sureties  of  Jonathan  M.  Hill,  sheriff  of  Wilcox,  for  a  failure  to 
return  within  the  time  prescribed  by  law,  a  writ  of  execution 
theretofore  placed  in  the  hands  of  their  principal  for  collection, 
at  the  suit  of  the  defendant  in  error,  against  Lewis  Hobbs. 

The  record  does  not  show  the  service  of  notice  on  the  sheriff 
or  his  sureties,  but  in  the  record  are  found  the  following  pleas: 

First — The  execution  is  returned. 

Second — The  defendant  in  the  execution  is  notoriously  in- 
solvent. 

Third — All  the  executions  against  the  defendant  in  execution 
by  notice  from  said  defendants'  attorneys,  were  to  be  retained 
by  the  sheriff  in  order  to  apply  moneys. 

Fourth — The  office  (of  sheriff,  it  is  supposed)  was  declared 
vacant  by  the  judge  of  the  county  court,  before  the  return  day. 

Fifth — The  general  issue. 

To  these  pleas  there  was  an  issue  to  the  jury,  and  also  a  de- 
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murrer.  The  pleading  is  signed  by  the  counsel  of  the  respective 
parties. 

The  judgment  is  as  follows,  "This  day  came  the  parties  by 
their  attorneys,  and  the  plaintiff  discontinues  his  suit,  as  to  Jo- 
nathan M.  Hill  and  Benjamin  Williamson,  not  served  with  pro* 
cess,  and  thereupon  came  a  jury,  ^c.  who  being  duly  elected, 
tried,  and  sworn,  well  and  truly  to  try  the  issue'  joined,  upon 
their  oaths  do  say,  that  they  find  that  the  said  Jonathan  INI.  Hill, 
sheriff  as  aforesaid,  did  not  return  the  execution  within  the  time 
prescribed  by  law:  and  it  appearing  to  the  court  now  here,  that 
the  said  Jonathan  M.  Hill,  was  sheriff  of  Wilcox  county,  &c. 
It  is  therefore,  on  motion  considered  by  the  court,  &c." 

In  the  record  there  is  a  bill  of  exceptions  to  the  ruling  of  the 
court,  upon  evidence  offered  by  the  plaintiffs  in  error,  but  as  it 
is  not  considered  by  the  court  in  its  opinion,  it  need  not  be  here 
more  particularly  noticed. 

Proctor  and  Peck,  for  the  defendant. 
Clark,  contra. 

COLLIER,  C.  J. — Among  other  exceptions  taken  to  the 
judgment  of  the  circuit  court,  it  is  insisted  that  the  verdict  of 
thejur}',  does  not  respond  to  all  the  issues  submitted  to  them, 
but  merely  ascertain  the  fact  of  the  sheriff's  default,  without 
pretending  to  determine  the  matters  of  defence  relied  on,  in  the 
pleas.  This  objection  is  well  taken.  Had  the  Jury  merely 
said,  we  find  the  "  issue,"  though  there  are  several,  we  would 
intend  that  they  found  '<  the  matters  in  issue  between  the  parlies 
to  be  in  favor  of  the  plaintiff."  [Tippen  v.  Petty,  7  Porter's 
Rep.  441.]  But  such  is  not  their  verdict:  they  say,  *'  that  the 
said  Jonathan  M.  Hill,  siieriff  as  aforesaid,  did  not  return  the 
execution  within  the  time  prescribed  by  law."  Now  all  thia 
may  be  true,  and  yet  the  pleas  of  the  defendant  in  error  be  true, 
also.  The  third  plea,  if  made  out  by  proof,  would  certainly  be  an 
available  bar  to  a  recovery,  and  should  have  been  responded  to  by 
the  jury — whether  it  would  be  a  sufficient  ground  for  a  re- 
versal that,  there  was  no  finding  on  pleas,  bad  in  themselves,  it 
is  wholly  unnecessary  to  consider.    . 
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The  law  is  otherwise  where  there  are  several  issues,  if  the 
verdict  is  in  favor  of  the  defendant.  There,  if  the  jury  find  one, 
which  is  a  bar  to  a  recovery,  the  verdict  will  not  be  disturbed, 
on  error  brou<;ht  by  the  plaintiff;  though  their  verdict  be  silent 
.ns  to  others,  or  it  may  be,  against  the  defendant.  The  finding 
upon  one  good  plea,  shows  that  the  plaintiff  cannot  recover,  and 
he  cannot  be  prejudiced  or  benefited  by  any  disposition,  or  omis- 
sion to  dispose  of  the  others.  [Winston  v.  Mosely,  2  Stewart's 
Rep.  140.] 

This  view  of  the  case  shows  that  the  judgment  of  the  circuit 
court  must  be  reversed,  and  it  remains  to  inquire,  whether  it 
should  be  remanded. 

By  the  eighteenth  section  of  the  act  of  1S19,  "  to  provide  for 
the  appointment  of  county  officers,  and  for  other  purposes," 
[Aik.  Dig.  64]  it  is  enacted,  that  '>  wiicn  any  sheriff  shall  fail 
to.  perform  the  duties  by  this  act  required,  the  person  or  persons 
aggrieved,  may  move  against  such  delinquent  sheriff,  and  have 
judgment  against  such  sheriff,  and  his  securities  in  office,  for  the 
amount  he  has  failed  to  pay  over  as  aforesaid,  or  for  failing  to 
return  the  execution  in  manner  as  above  directed,  in  the  court 
from  which  such  execution  had  issued,  upon  giving  three  days 
notice  of  such  motion,  to  such  delinquent  sheriff  or  his  securities 
in  offjce,"    &.c. 

This  act  in  express  terms  authorizes  the  motion  to  be  made 
against  the  sher,iff,  and  if  his  default  is  made  to  appear,  declares 
that  the  party  moving  shall  have  judgment  against  him  and  his 
sureties.  And  that  a  plaintiff  in  execution  may  not  be  de- 
prived of  this  summary  remedy,  it  is  provided,  that  service  on 
the  sheriff  or  his  sureties,  shall  authorize  him  to  make  the  mo- 
tion. In  considering  this  latter  provision,  it  has  been  repeatedly 
decided,  that  a  notice,  either  to  the  sheriff  or  his  sureties,  entities 
the  plaintiff  to  a  judgment,  against  all  the  obligors  in  the  sheriff's 
bond.  [Neale  et  al.  v.  Caldwell,  3  Stewart's  Rep.  134:  Mc- 
Whartor  el  al.  v.  Marrs,  Alabama  Rep.  376:  Broughlon  el  al. 
V.  The  Bank  of  Alabama,  6  Porter's  Rep.  4S.] 

Tlicre  then,  there  can  be  no  necessity,  for  discontinuing  or  fail- 
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ing  to  proceed  against  the  sherifi',  merely  because  he  is  not  serv- 
ed with  process,  since  service  upon  his  sureties,  dispenses  with 
a  notice  to  him. 

This  statute,  in  subjecting  the  sheriff  and  his  sureties  for  a 
failure  to  return  an  execution,  lo  a  jiidgrnent  for  its  amount,  and 
interest,  is  penal,  and  cannot  upon  any  principle  be  extended  by 
construction  beyond  what  its  terms  import.  Even  if  it  were 
permissible  to  give  to  the  act  a  liberal  interpretation,  in  a  case  in- 
volving the  interest  of  the  sheriff"  alone,  such  a  construction 
cannot  be  indulged  in  a  case,  in  which  the  rights  of  sureties  are 
mainly  concerned. 

The  statute  then,  requiring  the  motion  to  be  made  against  the 
sheriff,  and  this  too  without  a  personal  notice,  a  discontinuance 
as  to  him,  was  both  unnec;essary  and  unauthorized;  and  as  the 
defendant  in  error,  has  thus  disabled  himself,  from  proceeding 
further  in  the  present  case  it  will  not  be  remanded,  but  lie  will 
be  left  to  proceed  de  novo  if  he  think  proper. 

In  Orr  v.  Duval  et  al.  [supi'a.']  we  held  that  the  sheriffs 
should  be  served  with  notice  of  the  motion.  But  that  was  a 
proceeding  for  a  refusal  to  pay  over  money  collected  on  ^fi.fa^ 
under  the  first  section  of  the  act  of  1836,  and  the  decision  is 
founded  on  \\\e  peculiar  terms  employed  in  that  section;  wliich 
are  unlike  those  contained  in  the  statute,  under  which  it  is  at- 
tempted to  sustain  the  case  at  bar. 

The  judgment  of  the  circuit  court  is  reversed. 
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The  State  ex  rel.  the  Attorxsy  General  v.  Porter. 

1.  An  act  of  the  31st  of  January,  1840,  established  a  tenth  judicial  circuit;  and  a 
subsequent  act  oi  the.  5ih  of  February,  1840,  provided  that  the  judge  of  that 
circuit  should  not  be  required  to  alternate  with  the  judges  of  the  other  circuits; 
but  might  do  so  when  he  thought  it  necessary — Held,  that  the  supreme  court  may 
entertain  an  information  in  the  nature  of  a  quo  warranto,  under  the  second  sec- 
tion of  the  constitution,  to  try  the  eligibility  of  an  individual  elected  a  judge  of 
that  circuit — otherwise,  the  respondent  being  the  sole  judge  of  the  circuit,  if,  he 
confined  his  judicial  acts  to  the  tenth  circuit,  the  question  could  not  be  adjudicated. 

2.  The  judiciary  are  invested  with  authority  to  try  and  determine  the  constitutional 
qualifications  of  an  individual  elected  by  the  two  houses  of  the  General  Assembly 
to  a  judgeship  of  the  circuit  court.  Such  an  inquiry  is  not  a  political,  but  a  judicial 
question.  The  case  of  The  State  ex  rel.  &,c.  v.  Paul,  (5  Stew.  &  Por.  Rep.  — ) 
is  consequently  overruled. 

3.  The  judicial  circuits  of  this  State  were  not  created  by  the  constitution,  but  owe 
their  existence  to  the  Legislature  :  Such  also  is  the  source  to  which  the  office  of 
circuit  judge  is  indebted  for  its  creation. 

4.  Though  circuit  courts  may  have  been  long  organized  in  the  counties  which  com- 
pose  a  newly  established  circuit,  yet  the  office  of  judge  of  the  new  circuit,  must 
be  considered  as  having  been  created  by  the  same  Legislature  that  established  the 
circuit. 

THIS  is  an  information  in  the  nature  of  a  giw  luarrajilo,  at 
the  suit  of  the  State,  on  the  relation  of  the  Attorney  General, 
for  the  purpose  of  tryinji;  the  respondent's  right  to  the  office  of 
judge  of  ti'.e  tenth  circuit  of  this  State. 

The  information  sots  forth  in  due  form,  that  the  respondent 
was  duly  elected,  on  the  first  Monday  in  August,  eighteen  hun- 
dred and  thirty-nine,  a  representative  of  the  county  of  Tuscaloosa^ 
in  the  Legislature  of  this  State:  That  in  virtue  of  such  election, 
he  was  duly  qualified,  and  took  his  seat  in  the  House  of  Repre- 
sentatives, of  the  Legislature  which  commenced  its  session  on 
the  first  Monday  of  December  thereafter:  That  afterwards,  and 
during  the  period  of  the  membership  of  the  respondent,  the 
Legislature,  by  their  enactment,  did  create  *»  the  tenth  judicial 
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circuit"  of  this  State,  and  did  organize  the  courts  thereof,  there- 
by creating  the  office  of  judge  of  that  circuit;  the  election  to 
which,  was  to  be  made  by  the  two  Houses  of  the  General  Assem- 
bl}',  then  in  session.  And  afterwards,  and  while  the  respondent 
was  a  member  of  the  House  of  Representatives,  the  two  Houses 
elected  him  to  the  judgeship  of  the  circuit  they  had  created. 
The  information  charges,  that  the  respondent  has  taken  the 
oaths,  prescribed  by  law  to  be  taken  by  a  judge,  and  has  exer- 
cised, and  still  continues  to  exercise,  the  liberties,  privileges,  &c. 
pertaining  to  that  office;  and  concludes  with  a  prayer  that  pro- 
cess may  issue,  requiring  the  respondent  to  answer,  &c,  by  what 
warrant  he  claims  to  exercise,  &c.  the  liberties,  &c.  aforesaid. 

The  respondent  came  into  court,  and  waiving  the  issuance  and 
service  of  process,  made  himself  a  party.  And  thereupon,  the 
Attorney  General  and  respondent  agreeing  to  dispense  with  fur- 
ther pleading,  or  the  production  of  evidence,  submitted  to  the 
court,  the  following  statement,  as  the  basis  for  its  judgment. 

"  Benjamin  F.  Porter  was,  on  the  first  Monday  in  August, 
A.  D.  1839,  elected  by  the  people  of  the  county  of  Tuscaloosa, 
a  representative  to  the  State  Legislature,  and  was  qualified  and 
took  his  seat  accordingly;  and  discharged  the  duties  thereof  as 
alledged  in  the  information.  On  the  3Ist  day  of  January,  1840, 
a  bill  was  passed  by  the  Legislature,  (but  for  which  the  said 
Porter  did  not  vote,)  establishing  a  tenth  judicial  circuit,  by 
separating  the  counties  of  Mobile,  Baldwin  and  Conecuh,  from 
the  then  first  judicial  circuit,  and  forming  an  independent  circuit 
of  those  three  counties.  On  the  3d  day  of  February,  1840,  the 
Legislature,  by  joint  vote,  elected  the  said  Benjamin  F.  Porter 
judge  of  saic*  circuit.  On  the  day  of  said  election,  before  he,  the 
said  Porter,  accepted  the  said  office,  he  resigned  his  seat  in  the 
Legislature.  On  the  4th  day  of  February,  1840,  the  said  Por- 
ter accepted  his  commission,  which  bears  date  of  that  day;  and 
on  the  13ih  day  of  February,  1840,  took  the  oath  of  office,  and 
entered  upon  the  discharge  of  his  duties. 

"The  question  arises,  was  the  said  appointment  unconstitu- 
tional; and  if  so,  can  this  court  declare  the  same  invalid. 
87 
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•'  It  is  agreed  that  this  statement  of  facts,  shall  be  submitted  lo 
Ihe  court.  (Signed) 

B.  F.  PORTER. 
M.  W.  LINDSAY, 
Attorney  General  of  the  State  of  Alabama. 

The  Attorney  (leneral  for  the  State,  argued  the  case  at  the  bar. 

J.  A.  Campbell  on  the  same  side,  submitted  a  written  argu- 
ment, of  which  the  following  is  an  abstract: 

He  contended  that  the  decision  of  this  court,  in  the  case  of  the 
State  V.  Paul,  5th  Stewart  &  Porter,  40,  was  not  a  proper  ex- 
position of  the  constitution.  That  the  apprehensioa  which  the 
court  in  determining  that  case,  seemed  to  feel  that  the  other  de- 
partments of  the  government  might  recuse  lo  reappoint,  and 
then  produce  a  conflict  between  two  departments  of  the  govern- 
ment, if  not  entirely  groundless,  should  not  have  influenced  the 
judgment  of  the  court,  whose  duly  it  was  to  decide  the  law, 
without  speculating  on  the  consequences.  He  insisted  that  the 
presunnption  must  be  entertained,  that  each  department  of  the 
government  would  perform  its  duly;  and  that  if  the  supreme 
judicial  tribunal  pronounced  the  ofBce  vacant,  the  proper  depart- 
ment would  fill  the  vacancy.  In  support  of  these  views,  he 
cited  the  concluding  remarks  of  Chief  Justice  Marshall,  in  the 
case  of  Craig  et  al.  v.  The  Slate  of  Missouri,  (4th  Peter's  Rep. 
p.  43S.) 

That  it  was  not  true  that  each  of  the  departments  of  the  gov- 
ernment were  required  to  determine  finally,  the  extent  of  the 
powers  confided  lo  them.  That  on  the  contrar}',  when  their 
acts  came  to  operate  upon  an  individual,  or  upon  th«  cbmmuni- 
ty  at  large,  there  were  none  but  might  form  the  subject  of  ex- 
amination. 

Thus  if  the  supreme  court  were  to  fake  original  jurisdiction 
in  an  action  of  debt,  or  assumpsit,  its  judgment  would  be  void, 
and  afford  no  protection  to  the  officer.  If  the  executive  should 
commission  an  officer,  not  returned  to  him  as  elected,  the  com- 
mission would  be  a  nullity.  A  judicial  decision,  by  the  General 
Assembly,  would  have  no  force. 
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He  denied,  that  the  oath  of  office  was  the  only  security  the 
people  had  taken  against  the  exercise  of  unconstitutional  power 
by  either  of  the  departments  of  the  government.  The  constitu- 
tion being  the  paramount  law  of  the  land,  any  act  of  either  of 
(he  departments  in  violation  of  it  is  absolutely  void,  and  must 
be  so  declared  by  the  court?,  whether  it  affects  a  single  individ- 
ual only,  or  as  in  this  case,  the  whole  community. 

He  compared  the  power  conceded  by  the  court  to  the  co-ordi- 
nate departments,  to  the  privilege  claimed  by  the  British  House 
of  Commons,  to  be  the  exclusive  judge  of  the  extent  of  its  privi- 
leges; but  the  courts  of  that  country  declared  that  this  was  true, 
only  when  they  did  not  violate  the  law  of  tiie  land. 

He  insisted  that  the  dilemma  supposed  by  this  court  in  the 
case  of  Paul,  that  the^udges  of  this  court  should  be  unconstitu- 
tionally appointed  by  the  Legislature,  did  not  make  against  his 
argument,  because  the  court  would  not  be  incompetent  to  try  the 
question  from  a  defect  o^ power,  but  would  be  incompetent  from 
interest  in  the  particular  question.  The  embarrassment  would 
be  accidental,  affecting  a  single  case,  and  did  not  impair  the 
right  to  judge  the  entire  class  of  cases. 

He  denied  the  correctness  of  the  ppsition  assumed  in  Paul's 
case,  that  the  matter  to  be  controlled  was  the  exercise  of  a  sov- 
ereign political  power,  and  one  involving  no  conflict  of  individ- 
ual right.  He  maintained  that  the  usurpation  of  an  office,  is  the 
invasion  of  a  public  and  common  right;  and  that  if  the  person 
appointed  by  the  Legislature  was  not  eligible  by  the  constitu- 
tion, it  was  an  usurpation  and  was  in  conflict  with  the  individual 
rights  of  each,  and  the  rights  common  to  all.  The  election  of  a 
judge  by  the  Legislature,  is  not  the  exercise  of  a  sovereign  po- 
litical power,  but  on  the  contrary,  it  is  a  power  delegated  to  the 
General  Assembly  by  the  people,  to  be  exercised  under  the  re- 
strictions they  have  imposed.  The  jurisdiction  of  the  Legisla- 
ture did  not  arise  from  the  act  done,  but  from  the  instrument 
authorizing  the  act;  and  the  act  must  be  justifiable  by  that  instru- 
ment, or  it  cannot  be  upheld. 

In  support  of  the  views  here  taken,   he  cited,    1  McCord's 
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Rep.  52;  10th  Mass.  Rep.  30;  4th  Missouri  Rep.  303;  Am.  Jur. 
Oct.  1839j  giving  a  decision  of  the  supreme  court  of  Pennsyl- 
vania. 

As  to  the  jurisdiction  of  this  court  and  the  proper  form  of 
proceeding,  he  contended  that  the  constitution  conferred  upon 
Ihe  court  the  power  to  issue  writs  of  quo  warranto,  and  that 
whether  this  writ  could  be  issued  in  all  cases,  or  merely  to  "  su- 
perintend and  control  inferior  jurisdictions,"  was  unimportant. 

This  court  has  frequently  issued  the  writ  ci  mandamus,  the 
object  of  which  is  to  require  a  judge  to  act;  the  writ  oi  quo  war- 
ranto, is  a  correlative  writ,  and  proposes  an  inquiry  into  the 
authority  by  which  an  individual  exercises  an  office  or  franchise: 
and  these  writs  operate  on  the  individual,  as  well  as  on  the  court 
to  which  they  are  addressed.  There  is  n8  other  tribunal  that  can 
exercise  jurisdiction  in  this  case  under  this  writ,  and  there  is  no 
other  writ  under  which  a  judgment  of  ouster  can  be  rendered. 

He  maintained  that  Judge  Porter  was  ineligible.  It  had  been 
said  by  some,  that  the  office  was  not  created  by  the  Legislature, 
but  by  the  constitution:  a  consideration  of  the  fifth  section  of 
the  fifth  article  of  the  constitution,  in  connexion  with  the  twen- 
ty-fifth section  of  the  third  article,  would  remove  all  doubts  on 
the  point.  The  former  provides  that  the  State  shall  be  divided 
into  convenient  circuits — that  for  each  a  judge  shall  be  appointed, 
who  shall  reside  within  it.  It  follows  that  a  circuit  must  be  es- 
tablished, before  a  judge  can  be  appointed — the  judge  appointed 
is  the  judge  of  the  particular  circuit — hence  the  legislative  ac- 
tion is  indispensable  to  the  creation  of  the  office,  as  well  as  the 
appointment  of  the  judge. 

COLLIER,  C.  J. — The  argument  at  the  bar,  has  presented 
these  questions:  First.  Has  this  court  jurisdiction  of  the  case 
stated  in  the  information  and  agreed  by  the  parties.  Second. 
Was  the  respondent  constitutionally  eligible  to  the  judgeship  of 
the  tenth  circuit;  and  if  not,  can  this  court  pronounce  a  judgment 
of  ouster. 

First.  By  the  second  section  of  the  fifth  article  of  the  con- 
stitution it  is  declared,  that  "The  supreme  court,  except  in  cases 
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otherwise  directed  by  this  constitution,  shall  have  a|)pell;ite  juris- 
diction only;  which  shall  be  co-extensive  with  the  State,  under 
such  restrictions  and  regulations,  not  repugnant  to  this  constitu- 
tion, as  may  from  time  to  time  be  prescribed  by  law:  Provi- 
ded, That  the  supreme  court  shall  have  power  to  issue  writs  of 
injunction,  mandamus,  quo  warranto,  habeas  corpus,  and  such 
other  remedial  and  original  writs,  as  may  be  necessary  to  give  it 
a  general  superintendence  and  control  of  inferior  jurisdictions." 
It  has  been  heretofore  considered  that  the  jurisdiction  conferred 
by  \.)l\q  proviso  to  this  section,  was  in  general  revisory,  but  held 
that  if  a  case  should  occur  in  which  no  subordinate  court  could 
act,  it  would  be  coinpetent  for  this  court  to  award  either  one  of 
the  writs  designated,  or  the  appropriate  remedial  or  original  writ, 
that  might  be  "  necessary  to  give  it  a  general  superintendance 
and  control  of  inferior  jurisdictions."  Ex  parte  Simonton  et  al. 
(9  Porter's  Rep.  383:  The  Stale  v.  Jones,  judge  of  the  county 
court  of  Covington:  Ex  parte  John,  a  slave:  Ex  parte  Alan- 
sony;  and  the  State,  ex  rel.,  &c.  v.  Williams,  supra.) 

The  question  arises,  is  there  any  court  inferior  to  this,  which 
possesses  the  authority  to  determine  the  respondent's  right  to 
the  office  he  is  exercising.  The  solution  of  this  question,  makes 
it  necessary,  briefly  to  review  the  several  statutes  establishing  the 
tenth  circyit,  and  organizing  the  courts  thereof.  By  the  act  of 
the  31st  January,  1840,  it  is  enacted  "That  the  counties  of 
Mobile,  Baldwin  and  Conecuh,  shall  hereafter  form  and  cotn- 
pose  a  judicial  circuit,  to  be  called  the  tenth  judicial  circuit  of 
the  State  of  Alabama,  and  for  which  a  circuit  judge  shall  be 
elected,  who  shall  reside  in,  and  be  located  in  said  circuit."  The 
iifth  section  of  the  act  of  the  5ih  February,  1840,  <Mo  organize 
the  courts  of  the  tenth  judicial  circuit,  and  for  other  purposes," 
enacts,  that  the  judge  of  that  circuit,  shall  nat  be  required  to 
alternate  with  the  judges  of  the  other  circuits;  but  may  do  so 
when  he  thinks  it  necessary.  The  respondent  then,  may,  if  he 
thinks  proper  in  the  discharge  of  official  duty,  confine  himself 
to  the  three  counties  composing  the  tenth  circuit. 

The  ancient  writ  of  quo  warranto,  though  said  to  be  a  civil 
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writ,  at  the  suit  of  the  crown,  was  nevertheless  quasi  criminal; 
being  intended  to  punish  an  individual  who  had  usurped  an 
office,  or  franchise,  by  imposing  a  fine,  as  well  as  by  ousting  him 
of  its  enjoyment.  The  modern  practice  which  has  substituted 
the  information  in  the  nature  of  a  quo  warranto  is  also  quasi 
criminal;  the  more  especially,  if  the  proceeding  is  instituted  at 
the  relation  of  the  Attorney  General.  The  complaint  is  made 
in  behalf  of  the  State,  and  charges,  that  the  respondent  exercises 
an  office,  without  any  lawful  warrant,  and  calls  on  him  to  show 
his  authority.  The  punishment  inflicted  is  a  fine,  which  is  most 
usually  nominal,  and  ouster  of  office,  or  a  divestiture  of  the  fran- 
chise claimed. 

Such  being  the  character  of  the  information  in  nature  of  a  quo 
warranlo,  it  would  seem  necessarily  to  follow,  that  it  must  be 
filed  in  the  circuit  court  of  some  county,  in  which  the  respondent 
exercised  the  office  of  judge,  or  if  this  be  impracticable,  then  in 
this  court,  under  the  provision  of  the  constitution  already  cited. 
The  proceeding  being  quasi  criminal,  when  the  circuit  court 
is  resorted  to,  the  usurpation  charged,  must  be  shown  to  have 
been  committed  in  the  county  in  which  the  proceeding  is  in- 
stituted. 

The  judge  of  the  tenth  circuit  is  not  required  to  alternate  with 
the  judges  of  the  other  circuits,  but  it  is  left  to  his  discretion  to 
do  so,  when  he  deems  it  necessary.  Now  it  may  be,  that  he 
will  only  perform  official  duty  in  his  own  circuit,  without  hold- 
ing a  eourt,  or  doing  a  judicial  act  in  any  other.  Under  such 
circumstances,  it  would  be  impossible  to  test  his  right  to  the  office 
by  information  in  a  circuit  court;  for  none  other  than  those  of 
his  own  circuit  could  entertain  jurisdiction,  and  acting  as  the 
sole  judge,  he  could  not  sit  in  judgment  upon  the  question.  If 
tlien,  this  court  under  Ihe  constitutional  grant  of  power,  cannot 
take  jurisdiction  of  the  case  at  bar,  the  grave  question  proposed 
to  be  litigated,  may  not  be  tried  before  the  respondent's  com- 
mission shall  expire,  by  the  limitation  prescribed  to  the  judicial 
term. 

But  perhaps  it  may  be  said,  that  this  court  is  only  authorized 
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to  issue  *•  a  writ  of  quo  tvarrcuilo,^'  when  it  is  necessary  to 
give  it  "a  general  superintendence  and  control  of  inferior  juris- 
dictions:" andl  hat  by  the  term  "jurisdiction"  we  are  to  under- 
stand a  court,  and  not  the  judge  of  a  court.  This  is,  doubtless, 
true;  yet,  if  by  a  procedure  against  a  judge,  the  court  in  which 
he  presides,  is  controlled  in  ils  action,  the  case  comes  within  the 
letter  of  the  constitution. 

Now,  in  the  case  at  bar,  upon  the  supposition  that  the  respon- 
dent is  not  dejure  a  judge,  the  courts  of  the  tenth  circuit  may 
be  holden  by  one  who  is  constitutionally  disqualified;  unless  the 
information  against  him  can  be  here  entertained.  So  that  by  a 
proceeding  against  the  presiding  judge,  and  his  removal  from 
-office,  "  a  control  and  superintendence"  of  the  court  itself,  is 
exercised, 

Ag:^in: — the  writ  o^  quo  warranto  does  not  lie  against  a  court, 
but  against  some  officer,  or  corporation,  and  the  constitution  in 
authorizing  this  court,  to  use  it  in  aid  of  its  superintending  power, 
impliedly  admits  that  inferior  tribunals  tnay  be  controlled,  by 
questioning  the  right  of  their  judges,  to  exercise  the  functions  of 
their  offices. 

Though  the  constitution  speaks  of  the  writ  of  quo  warranto 
in  connection  with  others,  yet  we  have  no  doubt  that,  instead  of 
suing  out  the  writ  according  lo  the  ancient  forjnula,  it  would 
be  quite  as  regular,  and  more  consonant  to  the  modern  practice 
to  proceed  by  information.  In  designating  one  remedy  it  may 
be  understood  to  have  authorized  another,  of  a  kindred  charac- 
ter, which  is  the  more  usual  and  appropriate  remedy  to  effect  the 
same  end. 

As  the  respondent  so  far  as  we  are  advised,  has  not  exercised 
the  office  of  judge  elsewhere  than  in  the  tenth  circuit,  we  think 
the  jurisdiction  of  this  court,  for  the  reasons  slated  entirely  de- 
fensible. 

Second — But  for  the  decision  of  this  court,  in  the  State  et  al. 
the  Attorney  General  v.  Paul,  [5  Stewart  and  Porter  Rep,  40.] 
we  should  not  have  thought  it  necessary  to  consider  the  right  of 
the  judiciary,  to  examine  into  the  constitutional  qualifications  of 


696  ALABAMA. 


The  State  ex  rel.  the  Attorney  General  v.  Porter. 


public  officers,  elected  by  "  both  houses  of  the  General  Assem- 
bly," and  to  pronounce  a  judgment  of  ouster  when  they  are 
found  ineligible.  The  opinion  in  that  case  being  directly  adverse 
to  such  a  conclusion,  and  never  having  commanded  the  approba- 
tion of  the  prolession,  it  is  due  to  the  country,  that  it  should  be 
re-examined  and  overruled,  if  it  will  not  abide  the  test  of 
scrutiny. 

First  then,  the  court  say,  that  the  election  of  a  judge  requires 
the  exercise  of  a  portion  of  the  sovereign  power  of  the  Stale. 
That  the  constitution  declares  "  the  powers  of  the  government 
of  the  State  of  Alabama,  shall  be  divided  into  three  distinct  de- 
partments; and  each  of  them  confided  to  a  separate  body  of  ma- 
gistracy, to  wit:  those  which  are  legislative,  to  one;  those  which 
are  executive,  to  another;  and  those  which  are  judicial,  to  anoth- 
er." [1  sec.  2  art.  constitution.]  Further,  "No  person  or 
persons,  being  one  of  those  departments,  shall  exercise  any 
power  properly  belonging  lo  either  of  the  others,  except  in  the 
instances  hereinafter  expressly  directed  or  permitted."  [2  sec. 
2  art.  constitution.]  Again,  it  is  provided  that,  "chancellors, 
judges  of  the  supreme  court,  judges  of  the  circuit  court,  and 
judges  of  the  inferior  courts,  shall  be  elected  by  joint  vote  of 
both  houses  of  the  General  Assembly."  [12  sec.  5  art.  consti- 
tution.] The  court  then  proceeds,  "thus  it  appears  that  the 
constitutional  power  of  conferring  judicial  appointments,  is  vest- 
ed in  the  two  houses  of  the  General  Assembly,  to  be  exercised 
by  joint  vote;  that  though  it  be  in  its  nature,  an  authority  not 
purely  legislative,  yet  it  is  a  power  and  trust,  expressly  confided 
to  the  legislative  department  of  the  government;  and  that  each 
of  the  other  distinct  departments,  is  prohibited  from  exercising 
any  superintendence  or  control  over  it.  within  its  constitutional 
sphere  of  action. 

"  Admitting  the  true  intent  and  proper  construction  of  the  con- 
stitution to  be,  that  no  other  department,  shall  exercise  or  con- 
trol the  right  of  conferring  such  appointments;  and  that  there  is 
no  express  restriction  of  the  authority,  to  adjudicate  the  eligibil- 
ity of  the  incumbent — yet  it  is  worthy  of  consideration  if  the 
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restriction  be  not  implied — if  the  delegation  of  the  power  to 
one  of  the  co-ordinate  departments  to  confer  the  right,  does  not 
include  the  authority  to  decide  conclusively,  the  constitutionality 
of  the  appointment,  including  the  eligibility  of  the  candidate 
they  may  elect." 

The  court  tlien  proceeds  to  draw  a  distinction,  between  a  case 
in  which  a  court  is  asked  to  declare  a  statute  void,  on  account  of 
its  repugnance  to  the  constitution,  and  where  an  election  by  the 
two  houses  of  the  General  Assembly,  is  sought  to  be  avoided; 
because  the  individual  elected  did  not  possess  the  constitutional 
qualifications.  In  the  former  the  right  is  conceded  to  the  judi- 
ciary, on  the  ground  that  the  constitution  is  the  supreme  law — 
while  in  the  latter  it  is  denied;  because,  as  it  is  said  <■' that  each 
of  the  co-ordinate  departments  of  the  government,  is  required 
by  the  constitution  and  genius  of  the  government  to  determine 
its  own  powers — aach  is  bound  by  the  obligation  of  an  oath,  to 
support  the  constitution,  and  presumed  competent  to  construe  it 
correctly,  in  relation  to  its  own  action.  The  possibility  that 
either  may  err  in  its  construction,  does  not  establish  the  neces- 
sity for  an  interference  by  another:  infallibility  is  not  attainable 
by  either,  and  such  intermeddling  would  tend  to  destroy  the  har- 
mony which  is  essentially  necessary." 

The  tendency  of  this  argument  is  to  prove,  that  each  depart- 
ment of  the  government  is  supreme,  as  to  the  powers  and  duties 
confided  to  it. — That  the  two  houses  of  the  General  Assembly, 
being  charged  with  the  duly  of  electing  judges,  are  impliedly 
vested  with  the  authority  to  examine,  and  definitively  determine 
upon  the  qualification  of  those  they  may  elect.  Such  a  conclu- 
sion cannot  he  tolerated.  That  there  may  be  acts  of  either  one, 
or  all  the  branches  of  the  Legislature  united,  which  cannot  be 
drawn  in  question  before  the  judiciary,  will  not  be  denied.  Thus 
either  house  may  elect  its  own  ofijcers,  and  the  choice  cannot 
be  questioned;  nor  can  the  exercise  of  a  mere  political  duly  by 
the  Legislature,  or  either  of  its  branches  be  in  any  manner  con- 
trolled. But  that  the  election  of  a  judge  by  joint  vole  of  the 
two  houses,  is  of  a  character  so  conclusive,  as  to  forbid  an  ex- 
88 
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amination  into  the  right  of  the  appointee  to  the  office,  cannot  be 
admitted. 

The  members  of  the  two  houses  must,  in  (he  first  instance, 
determine  for  thetnselves,  the  qualifications  of  every  person, 
who  may  be  voted  for  by  them  for  any  office.  This,  is  nothing 
more  than  the  duty  imposed  upon  every  individual  of  choosing 
his  ow^n  line  of  conduct,  when  placed  in  a  situation  which  re- 
quires him  to  act.  The  fact,  that  an  oath  for  the  faithful  perform- 
ance of  duty,  is  required  to  be  taken  before  the  representative 
is  allowed  to  act,  can  have  no  influence  in  determining  the  extent 
of  his  powers,  or  the  conclusiveness  of  his  decision.  With  an 
oath  there  is  associated  something  of  solemnity,  yet  if  the  con- 
stitution made  no  such  requisition,  there  would  sti'l  be  a  moral 
obligation,  quite  as  high,  to  consult  the  welfare  and  wishes  of 
the  people,  even  if  considered  as  less  binding  upon  the  conscience 
of  the  agent.  The  oath  then,  can  only  be  regarded  as  a  means 
of  obtaining  an  additional  guaranty  to  the  people,  tiiat  those  to 
whom  they  entrust  their  interests,  will  be  influenced  by  integri- 
ty of  purpose  in  the  exercise  of  their  judgments. 

In  the  case  of  the  State  ex  rel.  &.c.  v.  i'atil,  the  court  seem  lo 
have  considered,  that  the  constitution  in  conferring  upon  the  two 
houses  of  the  General  Assembly,  the  right  to  elect  the  chancel- 
lors and  judges,  impliedly  invest  them  with  entire  and  exclusive 
authority,  over  the  subject;  and  thus  negative  any  interference 
with  their  choice.  This  conclusion  could  only  have  been  attain- 
ed by  a  misapplication  of  the  maxim  expressio  unitis  exclusio 
est  allerius.  It  is  true,  that  the  grant  of  power  to  the  two 
houses  to  elect,  is  equivalent  to  an  express  denial  of  it  to  any 
other  branch  of  the  government,  execpl,  so  far  as  the  authority 
lo  appoint,  in  the  event  of  a  vacancy,  is  conferred  upon  the 
governor.  But  after  an  election  has  been  made,  according  to  the 
forms  of  the  constitution,  there  is  no  inhibition,  either  express 
cr  implied,  upon  the  judiciary,  which  will  prevent  that  depart- 
ment from  inquiring,  whether  in  the  ciioicc  made,  some  feature 
of  that  instrument  has  not  been  violated,  or  an  office  conferred 
upon  one,  who  was  not  eligible  to  its  enjoyment.     The  opposite 
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conclusion,  if  carried  out  to  its  legitimate  result,  would  place  the 
1-egislative  above  the  judicial  department,  instead  of  making  both 
CO  workers,  iti  their  appropriate  spheres,  in  the  machinery  of 
government. 

To  the  Legislature  pertains  the  riglit,  to  declare,  make  and  mo- 
dify the  law,  in  as  ample  a  manner,  as  the  authority  to  elect  pub- 
lic oflicers,  does  to  the  Senate  and  House  of  Representatives; 
and  if  the  constitutionality  of  an  election,  is  not  examinable  by 
the  courts,  how  can  they  undertake  to  scan  a  statute,  and  deter" 
mine  it  to  be  invalid,  because  of  its  incompatibility  with  the 
constitution?  The  judges  are  pledged  by  an  oath,  to  "support 
the  constitution  of  the  United  States,  and  the  constitution  of  the 
State  of  Alabama;"  and  their  duties  oblige  them  to  administer 
the  law  according  *'  to  the  best  of  their  abilities."  The  consti- 
tution is  regarded  as  fundamental,  and  paramount  law;  and  the 
Legislature  is  its  creature,  whose  powers  are  to  be  ascertained,  by 
a  reference  to  the  declared  will  of  the  creator.  This  being  the 
relation  wiiich  tiie  constitution  bears  to  the  Legislature,  a  judge 
could  not  discharge  his  pledge  to  the  public,  without  treating  as 
a  nullity,  a  legislative  act,  which  oppugns  a  constitutional  pro- 
vision. And  such  too,  has  been  the  view  taken  of  the  duty  of 
tiie  judiciary,  by  all  courts,  so  far  as  our  researches  extend. 
[See  the  authorities  on  this  |)oint,  cited  in  my  opinion  in  Dale 
V,  The  Governor,  3  Stewart's  Rep.  4 IS:  and  in  The  Matter  of 
Doisey,  7  Porter's  Rep.  3S7.] 

True,  Judge  Gibson  delivered  on  opinion  in  Eakin  ei  al.  v. 
R-Awh  et  al.  (13  Serg't.  &  Rawle's  Rep.  344,)  remarkable  for 
its  ingenuity;  in  wiiich  iie  insists,  that  the  judiciary  is  bound  to 
execute  the  acts  of  the  State  Legislature,  that  are  repugnant  to  its 
constitution,  but  not  such  as  are  opposed  to  the  federal  constitu- 
tion. He  places  his  conclusions  mainly  upon  the  ground,  that 
the  constitution  of  Pennsylvania  contain  no  express  grant  of  po- 
litical powers  to  the  judiciary;  and  hence,  it  is  a  fallacy  to  sup- 
pose, that  a  legislative  act  and  the  constitution,  can  come  in  col- 
lision 6p/bre  the  Judiciari/.  That  as  all  respect  is  claimed  for 
the  decisions  of  the  judiciary,  upon  the  hypothesis  that  they  cor- 
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rectly  ascertain  the  law,  so  the  judiciary  should  treat  with  a  cor- 
responding deference  the  acts  of  the  Legislature,  under  the  influ- 
ence of  the  common  law  maxim,  which  make  all  intendment 
favorable  to  a  public  functionary.  Omnia  presumi  debcant 
vite  et  solemniter  esse-acta.  The  opposite  conclusion,  he  insists 
might  lead  to  controversies  between  the  different  departments  of 
the  government,  which  the  framers  of  the  constitution  never 
intended  should  arise.  ''It  then,"  says  the  learned  judge, 
*'  rests  with  the  people,  in  whom  full  and  absolute  sovereign  pow- 
er resides,  to  correct  abuses  in  legislation,  by  instructing  their 
representatives  to  repeal  the  obnoxious  act."  Without  staling 
at  greater  length  the  grounds  on  which  this  opinion  is  founded, 
it  is  sufficient  to  say,  that  it  is  wholly  unsustained  by  any  judi- 
cial precedent,  but  is  opposed  by  an  unbroken  current  of  deci- 
sion, commencing  immediately  after  the  adoption  of  the  federal 
constitution.  In  times  of  strong  political  excitement,  contro- 
versies have  arisen  between  the  Legislature  and  the  judiciary, 
but  these  controversies  have  been  momentary,  and  as  soon  as 
reason  has  triumphed  over  the  prompiings  of  impulse  and  pas- 
sion, the  people  have  taken  sides  with  the  courts,  and  accorded  to 
their  decisions  the  force  of  authority.  And  so  long  as  the  right 
is  conceded  to  the  judiciary,  of  testing^the  validity  of  a  legisla- 
tive act  by  the  provisions  of  the  constitution,  no  serious  collision 
need  be  apprehended;  for  it  will  have  only  to  pronounce  its 
judgment,  to  induce  a  conformity  cf  action  by  Ihe  executive 
officers  of  the  law.  True,  if  the  judiciary  were  to  arrogate  to 
itself  the  right  to  adjudge  a  political  question,  tlie  decision  of 
which  properly  pertains  to  either  of  tlic  other  departments,  a 
collision  might  arise;  but  such  an  assumption  cannot  be  antici- 
pated, so  long  as  the  judicial  is  dependent  upon  the  legislative 
branch  of  the  government. 

The  justness  of  this  view  is  not  denied  by  the  learned  judges, 
who  sat  in  judgment  in  the  case  of  The  State  ex  rel.  &c.  v.  Paul, 
as  it  regards  a  legislative  enactment.  <«  With  respect  to 
statutes,"  the  court  say,  "courts  of  justice  cannot  be  neutral  or 
passive:  a  conflict  of  rights  arises  between  individuals,  or  corpo- 
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rate  bodies  comj)etent  to  sue  and  be  sued;  one  parly  claiming 
under  the  constitution,  and  the  otiier  under  the  statute:  one  or 
both  must  prevail,  and  they  cannot  be  reconciled:  it  is  the 
province  of  the  judiciary  to  construe  and  administer  the  law;  the 
consequence  is,  that  the  constitution  being  the  supreme  law,  it 
must  prevail  in  preference  to  the  statute,  and  the  latter  become  a 
dead  or  silent  letter.  This  however,  is  not  the  result  of  any 
superiority  in  the  judicial,  over  the  legislative  department.  They 
remain  co-ordinate;  each  acting  independently  within  its  re- 
spective sphere.  The  statute  is  not  repealed:  it  remains  in  the 
code  of  laws;  and  should  the  same,  or  a  higher  tribunal,  subse- 
quently determine  it  to  be  consistent  with  the  constitution,  it  is 
subject  to  be  enforced  accordingly." 

Does  not  this  reasoning  apply  with  all  force,  to  the  eligibility 
of  a  man  who  has  been  elected  to  the  bench  by  the  two  Houses, 
wliether  his  rigiit  to  the  office  has  been  questioned  by  an  indi- 
vidual, or  the  State,  througli  the  Attorney  General,  in  its  politi- 
cal corporate  capacity.  In  the  one  case,  the  relator  denies  the 
constitutional  right  of  the  respondent,  and  insists  upon  a  better 
title  in  himself:  while  in  the  other,  the  people  insist,  that  the 
constitution  was  the  letter  of  attorney,  by  which  their  represen- 
tatives were  authorized  to  elect  the  chancellors  and  judges;  that 
it  prescribed  the  qualifications  essential  to  these  officers;  that  the 
respondent  did  not  possess  them;  that  the  authority  delegated, 
had  been  transcendetl;  and  that  therefore,  the  election  was  in- 
valid. Here  is  a  case  in  which  onepaity  claims  under  the  con- 
stitution, and  the  other,  under  a  vole  of  the  two  Houses  of  the 
General  Assembly.  If,  as  the  court  say,  the  constitution  is  the 
"supreme  law,"  must  it  not  prevail?  can  it  be  possible,  that 
greater  respect  and  more  potency  should  be  accorded  to  an  act, 
which  has  only  received  the  sanction  of  the  Senate  and  House  of 
Representatives,  thaa  to  a  statute  which  has  been  enacted  not 
only  by  them,  but  has  been  assented  to  by  the  Governor  also? 
But  the  court  say,  that  a  decision  adverse  to  the  constitutionality 
of  a  statute,  does  not  amount  to  its  repeal,  and  the  same  or  some 
higher  tribunal,  may  determine  in  favor  of  its  validity,  and  thus 
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leave  it  to  be  enforced.  33iit  the  difference  in  the  censeqiience 
resulting  from  a  decision,  ag;ainst  the  constitutionality  of  a  statute, 
and  the  election  of  an  individual  to  oflice,  cannot  determine  the 
duty  of  tlie  court.  They  are  both  either  constitutional,  or  other- 
wise, without  stopping  to  inquire  whether  an  opportunity  will 
be  afforded  for  an  ulterior  decision  on  (he  question. 

In  respect  to  its  authority  to  oust  a  judge,  because  of  his  itieli- 
gibility,  the  court  sa}',  '*a  judicial  decision,  vacating  the  present 
appointment,  would  constitute  a  virtual  requisition  on  a  different 
department,  to  proceed  to  a  re-appointment.  Tiiis  might  be  re- 
fused; a  collision  between  the  departments  be  created,  a  conse- 
quence of  which,  would  be,  to  obstruct  or  deny  the  administra- 
tion of  common  justice. "  If  the  judiciary  have  the  right,  as  we 
think  has  been  shown,  to  divest  the  respondent  of  his  office,  the 
intendment  should  be,  that  the  other  departments  will  do  what 
duty  requires,  towards  the  appoiiilnienl  of  a  successor.  An  ap- 
prehension that  a  refusal  or  neglect  to  appoint,  or  elect  a  succes- 
sor, may  produce  a  collision  with  a  co-ordinate  branch  of  gov- 
ernment, furnishes  no  sufficient  excuse  for  the  judiciary  to  with- 
hold its  judgment.  The  closing  remarks  of  Chief  Justice  Mar- 
shall, in  Craig  et  al.  v.  The  State  of  Missouri,  (4  Pet.  Rep. 
437,  'S)  are  strikingly  3pj)ropria{e.  '<  In  the  argument,"  5ays 
the  Chief  Justice  *' we  have  been  reminded  by  one  side,  of  tlfe 
dignity  of  a  sovereign  Stale;  of  the  humiliation,  of  her  submit- 
ting herself  to  this  tribunal;  of  the  dangers  which  may  result 
from  inflicting  a  wound  on  that  dignity;  by  the  other,  of  the 
still  superior  dignity  of  the  people  of  the  United  States,  who 
have  spoken  their  will  in  terms,  which  we  cannot  misunderstand* 

*'  To  these  admonitions,  we  can  only  answer,  that  if  the  ex- 
ercise of  that  jurisdiction,  which  has  been  imposed  upon  us  by 
the  constitution  and  laws  of  the  United  States,  shall  be  cal- 
culated to  bring  on  those  dangers  which  have  been  indicated:  or 
if  it  shall  be  indispensable  to  the  preservation  of  the  Union,  and 
consequently  of  the  independence  and  liberty  of  these  States: 
these  are  considerations  which  address  themselves  to  those  de- 
partments, which  may  with  perfect  propriety  be  influenced    by 
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them.     Tliis  dopaitme.it  can  listen  only  to  the  mandates  of  law ; 
and  can  tread  only   that  path  which  is  marked  out   by  dnly." 

In  the  case  of  the  State  e.Trt'/.  &c.  v.  Paul,  the  court  say  further, 
"  The  constitution  of  the  State  expressly  authorizes  tiiis  court,  to 
issue  all  such  'remedial  and  original  writs  as  may  be  necessary 
to  give  it  a  general  superintei-Klance  and  control  of  inferiur 
jurisdictions,''  not  co-ordinate  departments.  The  exertion  of 
the  power  here  applied  for,  would  be  the  exercise  of  a  superin- 
tending and  controlling  authority  over  not  only  the  incumbent 
in  office,  but  the  appointing  power."  In  determining  against 
the  right  of  a  judge  to  his  otFice,  on  the  ground  that  he  was  coti- 
stitulionally  ineligible,  there  is  no  direct  control  exercised  over 
the  appointing  power.  The  two  Houses  of  the  General  Assem- 
bly are  left  free  to  make  their  own  selection:  the  court  merely 
says  by  its  judgment,  the  individual  chosen  does  not  possess  the 
qualifications  provided  by  the  charier  under  which  he  was  elec- 
ted. In  this  there  is  nothing  of  dictation;  it  is  merely  sustaining 
the  constitution  as  ihe  supreme  laio. 

The  learned  j'ldge,  who  delivered  the  opinion  in  the  case  of 
the  State  ex  rel.  &.c.  v.  Paul,  supposes  it  might  so  happen,  that 
a  inajority  or  all  the  judges  of  this  court,  would  be  elected  under 
the  saine  circumstances  as  the  respondent,  and  then  inquires  if 
there  could  be  an  investigation  as  to  his  eligibility?  "I  con- 
ceive not,"  says  he:  "  besides  the  difficulty  in  selecting  the  re- 
vising tribunal,  the  matter  to  be  controlled,  would  have  been  the 
exercise  of  a  sovereign  political  power,  by  one  of  the  highest  de- 
partments of  the  government,  and  one  involving  no  conflicting 
individual  rights,  presenting  a  judicial  question."  With  all 
deference,  it  may  be  said,  that  the  slate  of  things  supposed  is  a 
bare  possibility,  and  will  probably  never  exist.  But  grant  that 
it  had  already  occurred,  and  what  influence  can  it  exert  in  the 
solution  of  a  grave  constitutional  question.  If  the  respondent 
was  eligible,  it  must  be  because  the  constitution  had  authorized 
his  election;  not  because  the  tribunal  of  dernier  resort,  was  in- 
competent from  interest,  to  adjudicate  the  question.  The  com- 
petency  or  incompetency  of  the   court,   furnishes  no   test    by 
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which  ihe  constitution  is  to  be  expounded,  and  the  intention  of 
its  framers  ascertained.  That  instrument  itself  must  be  our 
guide.  Its  meaning  is  fixed;  the  same,  yesterday,  today  and 
to-morrow;  unchanged  and  unchanging,  by  extraneous  circum- 
stances. 

It  would  be  wholly  profitless  to  consider  whether  the  election 
of  a  judge  is  "  the  exercise  of  a  sovereign  political  po\ter:"  this 
may  be  conceded.  The  two  Houses  are  certainly  to  judge  of 
the  intellectual  and  moral  qualifications  of  the  individual  voted 
for;  and  must,  in  the  first  instance^  determine  for  themselves, 
whether  there  is  any  constitutional  disability  applying  to  him; 
and  if  they  err  in  their  opinion  as  to  the  first,  their  decision  can- 
not be  revi.ned:  they  are  only  accountable  to  their  consciences, 
and  to  their  country,  politically.  Such  is  the  extent  of  the  reason- 
ing of  the  court  in  Marbury  v.  Madison  (1  Cranch's  Rep.  165.) 
But  in  defining  the  qualifications  of  a  judge,  the  constitution  ad- 
dresses itself,  as  well  to  the  judiciary,  as  to  the  electing  and  ap- 
pointing powers;  and  if  the  latter  mistake  its  behests,  it  is  not  only 
competent,  but  the  duty  of  the  former,  upon  a  proper  applica- 
tion, to  repair  the  violation,  and  maintain  its  supremacy,  by  oust- 
ing the  incumbent  from  office. 

The  distinction  between  questions  which  are  political,  and  ul- 
timately referable  to  the  people  as  a  high  sovereign  tribunal,  and 
such  as  are  judicial,  and  consequently  examinable  by  the  courts, 
is  clearly  stated  by  the  late  learned  Chief  Justice  of  the  United 
States,  in  Marbury  v.  Madison,  (cited  above)  and  in  McCuIloch 
V.  The  State  of  Maryland,  (4  Wheat.  Rep.  400  et  post.)  Neith- 
er of  these  cases  sustain  the  conclusion  of  the  court  in  the  case 
we  are  reviewing.  A  hasty  examination  of  the  language  em- 
ployed in  Marbury  v.  Madison,  doubtless  induced  the  court  to 
conclude,  that  as  there  was  no  individual  contesting  the  right  of 
Paul,  to  the  judgeship  of  the  eighth  circuit,  the  State  was  only 
politically  interested  in  his  elegibility,  and  therefore  no  judicial 
inquiry  could  be  made.  In  that  case,  it  appeared  that  Marbury 
and  others,  had  been  appointed  justices  of  the  peace  for  the  Dis- 
trict of  Columbia,  by  Mr,  Adams,  while  President  of  the  United 
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States — that  commissions  were  regularly  made  out  and  signed 
and  sealed.  Wliile  they  remained  in  the  office  of  the  Secretary 
of  State,  Mr.  Jefferson  succeeded  to  t-he  Presidency,  and  his 
Secretar}',  Mr.  Madison,  refused  to  deliver  them.  The  court 
after  staling  that  the  President  is  '•  invested  v^ilh  important  po- 
litical powers,  in  the  exercise  of  which  he  is  to  use  his  own  discre- 
tion," goes  on  to  saj'  that  "  he  is  authorized  to  appoint  certain 
officer',  who  act  by  his  authority,  and  in  conformity  with  his 
orders." 

<'  In  such  cases  their  acts  are  his  acts;  and  whatever  opinion 
may  be  entertained  of  the  manner  in  which  executive  discretion 
may  be  used,  still  there  exists,  and  can  exist,  no  power  to  con- 
trol that  discretion.  The  subjects  are  political.  They  respect 
the  nation,  not  individual  rights,  and  being  intrusted  to  the  ex- 
ecutive, the  decision  of  the  executive  is  conclusive.  The  ap- 
plication of  this  remark,  will  be  perceived  by  adverting  to  the 
act  of  Congress  for  establishing  the  department  of  foreign  affairs. 
This  officer,  as  his  duties  were  prescribed  by  that  act,  is  to  con- 
form precisely  to  the  will  of  the  President.  He  is  the  mere 
organ,  by  whom  that  will  is  communicated.  The  acta  of  such 
an  officer,  aS  an  officer,  can  never  be  examinable  by  the  courts. 

• '  But  when  the  Legislature  proceeds  to  impose  on  that  officer 
other  duties;  when  he  is  directed  peremptorily  to  perform  other 
acts;  when  the  rights  of  individuals  are  dependent  on  the  per- 
formance- of  those  acts;  he  is  so  far  the  officer  of  the  law;  is 
amenable  to  the  laws  for  his  conduct;  and  cannot,  at  his  discre- 
tion, sport  away  the  vested  rights  of  others." 

In  that  case,  the  court  had  already  attained  the  conclusion  that 
Mai'bury  and  othei^s^  the  appointees  of  Mr,  Jldams,  had  a  vest- 
ed right  to  their  offices;  hence  the  propriety  of  speaking  o{  indi- 
vidual and  vested  rights.  But  there  is  nothing  in  the  opin- 
ion which  favors  the  idea  that  ihe  political  or  Judicial  charac- 
ter of  a  question,  is  to  be  tested  by  the  fact,  whether  a  solitary 
individual  complains  of  an  injury  to  his  rights;  or  whether  the 
people  alledge  that  the  rights  guarantied  to  them  by  the  con- 
S9 
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stilution,  have  been  violated.     And  we  have  already  shown  that 
no  such  test  does  or  should  exisf. 

To  show  that  informations  in  the  nature  of  a  quo  luaranlOj 
have  been  entertained  against  judges  at  the  relation  of  the  Attor- 
ney General  and  judgments  o{  ouster  pronouncec!,  we  need  but 
refer  to  the  cases  of  the  State  v.  McBride,  (4  Missouri  Rep. 
303,)  and  the  Commonwealth  of  Pennsylvania  v.  Collins,  (22 
vol.  of  the  Am.  Jurist,  1S3.) 

We  are  then  brought  to  the  conclusion  that  the  opinion  de- 
livered in  the  State  ex  rel.  &c.  v.  Paul,  cannot  be  sustained,  and 
that  the  powers  of  this  court  not  only  authorize,  but  require  it, 
in  a  proper  case,  to  determine,  whether  an  individual  elected  to 
the  bench  by  the  two  houses  of  the  General  Assembly,  possesses 
the  constitutional  qualifications  for  the  office. 

It  remains  but  to  inquire,  whether  the  respondent  was  elegi- 
ble  to  the  judgeship  of  the  tenth  circuit,  at  the  time  of  his  elec- 
tion. By  the  twentj'-fifth  section  of  the  third  article  of  the 
constitution,  it  is  provided  that  ''no  Senator  or  Representative 
shall,  during  the  term  for  whicli  he  shall  have  been  elected,  be 
appointed  to  any  civil  office  of  profit  under  this  State,  which 
shall  have  been  created,  or  the  emoluments  of  which  shall  have 
been  increased,  during  such  term;  except  such  offices  as  may  be  fill- 
ed by  elections  by  the  people."  It  is  admitted  by  the  respondent, 
that  during  the  term  lor  which  he  was  elected  a  representative  of 
the  county  of  Tuscaloosa,  a  law  was  enacted  establishing  a  tenth 
circuit,  by  separating  the  counties  of  Mobile,  Baldwin  and  Cone- 
cuh, from  the  first  judicial  circuit  and  forming  them  into  an  in- 
dependent circuit;  and  that  during  the  continuance  of  his  term  as 
a  representative,  he  was  elected  the  judge  of  the  circuit,  thus  es- 
tablished. 

It  is  perfectly  clear,  that  the  respondent  was  ineligible  to  the 
office  conferred  upon  him,  if  it  can  be  considered  as  having  been 
created  by  the  Legislature.     And  as  it  is  indebted  for  its  creation 
either  to  the  constitution  or  the  Legislature,  it  is  necessary,  to  de- 
termine to  which  of  these  sources  it  owes  its  origin. 

The  fifth  section,  of  the  fifth  article  of  the  constitution,  di- 
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rect?,  that  'Mhe  Stale  shall  be  divided  into  convenient  circuits, 
and  each  circuit  sliall  cont-'»in  not  less  than  three,  nor  more  than 
six  counties:  and  for  each  circuit  there  shall  be  appointed  a  judge, 
ivho  shall  after  his  appointment  reside  in  the  circuit  for  which 
he  may  be  appointed."  Thus  it  will  be  seen  that  the  constitu- 
tion instead  of  dividing  tiie  Slate  into  circuits,  and  creating  the 
office  of  the  circuit  judges,  devolved  that  duty  upon  the  Legisla- 
ture, to  be  exercised,  as  the  increase  of  counties  and  population 
might  render  it  expedient. 

Until  the  act  of  the  3lsl  of  January,  I S40,  there  was  no  circuit 
designated  as  the  tenth;  but  tiiat  statute  creates  the  circuit,  and 
requi'-es  that  a  judge  thereof  shall  be  elected.  Had  the  two 
Mouses  of  the  General  As^emblv,  elected  such  an  officer  previ- 
ous to  that  enactment,  the  election  would  have  conferred  no  au- 
thority upon  the  appointee,  nor  have  entitled  him  to  the  emolu- 
ments of  ofiicc. 

The  first  section  of  the  fifili  arllcle  of  the  constitution,  vests  a 
])ortion  of  the  judicial  power  of  the  Stale  in  "  circuit  courts  to  be 
held  in  each  county  in  the  State,"  while  the  twelfth  section  of 
the  same  article  declares,  that  "  the  judges  of  the  circuit  courts, 
&c.,  shall  be  elected  by  joint  vote  of  both  Houses  of  the  Gener- 
al Assembly."  VVliat  judges  are  to  be  elected?  Most  clearly 
such  as  shall  be  rcq'iired  by  legislative  acts,  passed  in  obedi- 
ence to  the  directions  of  the  fifth  section  of  the  fifth  article  of  the 
constitution. 

The  fact  tliat  tiie  counties  included  in  the  tenth  circuit,  pre- 
viously composed  in  part,  the  first  circuit,  does  not  make  the 
statute  of  the  3 1st  January,  1840,  les.san  act  of  creation.  Though 
each  had  its  circuit  court,  yet  it  was  under  a  differenl  organiza- 
tion, so  that  the  tenth  circuii^  or  the  office  of  judge  (if  the  ex- 
pression be  allowable)  had  no  vitality  until  the  Legislature  spoke 
them  into  being. 

We  are  entirely  satisfied  that  the  respondent  was  ineligible  to 
the  judgeshipof  the  tenth  circuit,  by  the  twenty-fifth  section  of 
the  third  article  of  the  constitution,  and  should  cause  a  judgment 
oi  ouster  to  be  rendered,  had  we  not  been  advised  that  he  had 


708  ALABAMA. 


Doe  ex  dem.  Duval's  heirs  v.  McLoskey. 


resigned  the  office  of  judge,  since  the  commencement  of  this  pro- 
ceeding against  him.  Tiie  circumstances  under  wliich  he  has 
exercised  the  office  of  judge,  are  not  such  as  to  call  for  any  other 
infliction  than  costs — and  the  information  is  dismissed  with  a 
judgment  accordingly. 


Doe  ex  dem.   Duval's  heirs  v.  McLoskey. 

1.  It  is  a  general  rule,  that  all  persons  whose  interests  are  to  be  affected,  or  concluded 
by  the  decree,  ought  to  be  made  parties  to  a  bill  for  the  foreclosure  of  mortgage. 
If  the  mortgagor  who  is  the  owner  of  the  Ice,  dies,  his  heir  is  an  indispensable 
party  to  a  bill  to  foreclose. 

2.  Whenever  the  interest  of  a  party  to  a  suit,  survives  him,  and  becomes  vested  in 
another  by  his  death,  the  suit  abates  as  to  the  interest  of  the  party  dying,  and  the 
proper  remedy  to  impart  vitality  to  the  suit,  is  a  bill  of  revivor. 

3.  Where  there  is  a  decree  for  the  foreclosure  of  a  mortgage,  and  the  sale  of  the 
premises,  the  purchaser  cannot  be  regarded  at  law,  as  an  assignee,  of  the  mort- 
gage. 

4.  The  transfer  of  a  debt  (either  by  indorsement  or  a  mere  delivery,)  secured  by  a 
mortgage,  will  in  equity  pass  the  security ;  and  a  written  transfer  of  the  debt  and 
mortgage,  will  vest  the  assignee  with  the  legal  interest  in  both. 

5.  A  mortgagee  has  three  remedies,  either  of  which  he  is  at  liberty  to  pursue,  and 
all  of  which  he  may  pursue  until  his  debt  is  satisfied.  1.  He  may  bring  an  ac- 
tion at  law  to  recover  the  debt.  2.  He  may  bring  ejectment,  or  trespass  to  re- 
cover the  possession  of  the  mortgaged  preinises ;  and  3.  He  may  foreclose  the 
mortgagor's  equity  of  redemption,  and  sell  the  land  to  satisfy  the  debt. 

6.  Where  a  mortgagee  obtainsa  judgment  at  law,  for  the  debt,  the  character  of  the 
indebtedness  is  changed  ;  it  then  becomes  a  debt  of  record.  So  where  there  is  a 
decree  of  foreclosure,  the  mortgage  becomes  merged  in  it,  and  ceases  to  exist  as 
a  legal  security  for  the  debt. 

7.  A  decree  of  foreclosure  and  a  sale  under  it,  operates  as  a  payment  to  the  extent 
of  the  sum  paid,  and  the  payment  of  the  debt  will  extinguish  it,  so  as  lo  leave  no 
subsisting  contract,  which  can  be  assigned. 
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8.  Kiemble — A  mortgagee  may  enter  upon  the  land  mortgaged  or  bring  an  action  f&r 
the  recovery  of  the  possession,  even  before  a  forfeiture  ;  unless  it  appears  by  ex. 
press  stipulation  or  necessary  implication,  that  the  parties  intended  that  the  mort- 
gagor should  remain  in  possession. 

9.  The  mortgagor  is  the  proprietor  of  the  mortgaged  premises,  and  entitled  to  their 
possession  as  against  all  persons,  but  the  mortgagee  or  his  assignee  ;  and  if  dis- 
possessed, he  may  maintain  an  action  to  recover  the  possession. 

10.  A  decree  rendered  by  a  county  court,  for  the  sale  of  the  real  estate  of  an  in- 
testate,  upon  a  proceeding  under  the  act  of  18'22,  cannot  be  considered  invalid, 
because  the  record  does  not  contain  a  petition  filed  by  the  administratrix  ;  more 
especially,  if  it  appear  froin  an  order,  made  in  the  cause,  that  the  administratrix 
filed  her  petition  pursuant  to  the  statute. 

11.  The  jurisdiction  of  the  county  court,  under  the  first  section  of  the  act  of  1822, 
"  To  authorize  administrators  to  sell  land  belonging  to  the  estate  of  the  intestate 
to  which  a  complete  t  t"e  has  not  been  made,"  attaches  as  soon  as  the  court  re- 
cognizes the  petition  of  the  administratrix;  and  its  decree  cannot  be  collaterally 
impeached  (if  the  jurisdiction  is  shown,)  by  the  omission  to  designate  the  heirs 
by  name  in  the  petition,  or  elsewhere  in  the  record,  or  by  the  direction  of  the  ci- 
tation to  the  guardian  instead  of  the  heirs. 

12.  Though  the  act  of  1822,  requires  the  commissioners  appointed  to  sell  the  lands 
of  an  intestate,  to  make  a  report  to  the  court,  at  the  time  designated  in  its  order 

or  decree,  yet  this  requisition  must  be  regarded  as  directory ;  and  if  the  com- 
missioners fail  to  make  their  report  at  the  appointed  time,  it  is  competent  for  the 
court  to  take  measures  to  compel  them  to  make  it,  and  upon  its  being  made,  to 
confirm  it  by  a  final  decree. 

13.  The  record  of  a  proceeding  in  the  county  court,  at  the  instance  of  an  admin- 
istrator, to  obtain  a  decree  for  the  sale  of  the  lands  of  an  intestate,  need  aot  show 
that  the  cause  was  continued  from  term  to  term,  up  to  its  final  disposition. — Its 
continuance  will  be  intended,  if  the  reverse  does  not  appear. 

14.  Though  it  may  not  appear  in  totidem  verbis  from  the  decree  of  a  county  court, 
that  it  was  rendered  at  a  regular  or  adjourned  term,  if  the  contrary  does  not  ap. 
pear,  it  will  be  taken  to  have  been  rendered  in  conformity  to  the  statute. 

15.  The  county  court  may  refuse  to  confirm  the  report  of  commissioners  appointed 
under  the  act  of  1622,  to  sell  the  lands  of  an  intestate's  estate,  but  it  is  not  com- 
petent for  that  court,  seven  months  at'ter  the  confirmation  of  the  report,  to  annul 
the  final  decree  and  order  a  re-sale. 

16.  Although  the  county  court  cannot  decree  the  sale  of  the  lands  of  a  deceased 
person,  on  which  mortgages  exist,  and  provide  for  their  payment  from  the  pro- 
ceeds,— quere  :  will  not  a  sale  of  the  mortgagor's  interest  under  such  a  decree, 
confer  upon  the  purchaser  the  right  to  redeem  ? 

17.  It  is  no  objection  to  the  assignment  of  a  mortgage,  that  the  first  names  of  se- 
veral of  the  mortgages  are  spelt  differently  in  the  mortgagee  and  assignment,  if  if 
appears  from  a  comparison  of  the  two  deeds,  that  the  names  are  the  same. 

18.  A  mortgage  which  recites,  that  the  mortgagor  '"is  justly  indebted  to  the  said 
parties  of  the  second  part,"  (the  mortgagees,)  is  not  contradicted  by  the  produc.. 
lion  of  notes  payable  tp  one  of  the  mortgagees  alone. 
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K).  Wlicre  the  debt  intended  to  be  secured,  is  not  described  with  such  precision  as 
to  ideniify  it,  by  a  comparison  with  the  mcrtgage,  parol  evidence  of  the  identity  ia 
admissible. 

20.  A  mortgagee  cannot  assign  the  right  to  the  mortgaged  property,  without  also 
assigning  the  debt  to  which  it  is  an  incident,  yet  it  seems  he  may  relinquish  by 
contract  the  possession  of  the  mortgaged  premises  to  a  third  person,  until  the  debt 
is  paid. 

21.  Seinble — An  action  of  ejectment  lies,  even  after  a  descent  cast,  though  the 
right  of  entry  may  be  tolled. 

22.  The  right  of  entry  by  the  mortgagee,  or  his  assignee,  results  from  the  contract 
between  the  mortgagor  and  mortgagee  and  will  no:  be  divested  by  the  death  of 
the  mortgagor,  or  other  event  which  does  not  annul  the  mortgage,  or  bar  a  rem- 
edy upon  it. 

23.  The  omission  of  a  creditor  to  present  his  claim  against  the  estate  of  a  deceased 
person,  to  the  executor  or  administrator,  within  eighteen  months  after  the  grant 
of  letters  testamentary,  or  of  administration,  will  not  operate  an  extinguishment 
of  the  demand,  but  merely  bar  its  recovery. 

24.  As  the  mortgagee  has  a  specific  lien  npon  the  mortgaged  property  for  the  pa)'. 
mentof  his  debt,  he  need  not  present  his  claim  to  the  executor  or  administrator 
of  the  mortgagor,  in  order  to  entitle  him  to  the  benefit  of  his  mortgage.  Such  a 
a  course  is  proper  where  he  considers  the  mortgage  as  furnishing  an  insufficient 
security,  and  looks  to  the  executor,  or  administrator,  to  make  good  the  deficiency. 
This  being  the  law,  it  follows,  that  the  mortgagor  cannot  avail  himself  of  the  non- 
presentation  of  the  mortgagee's  claim,  as  a  bar  to  a  bill  to  foreclose. 

25.  in  an  action  to  recover  the  possession  of  land,  a  deed  for  the  property  in  dispute, 
executed  by  a  third  person  is  admissible  evidence,  without  first  showing  that  such 
person  had  a  transferable  title;  but  if  such  auxiliary  proof  is  not  adduced,  the 
parly  against  whom  the  deed  is  offered,  may  call  upon  the  court  to  reject  it,  or 
instruct  the  jury  as  to  its  legal  effect. 

26.  Letters  written  by  the  defendant,  to  the  administratrix  of  the  plainliflfs'  ances- 
tor,  during  her  sojourn  in  a  foreign  country,  which  abound  with  professions  of 
friendship,  express  great  solicitude  for  the  welfare  of  herself  and  family,  and  in. 
form  her  of  the  situation  of  her  business  in  the  United  States,  do  not  tend  to  prove 
that  the  defendant's  title  to  the  lands  in  question,  is  invalid.  The  letters,  if  ad- 
missible  for  any  purpose,  can  only  serve  to  show  that  the  title  of  the  defendant 
deduced  from  the  administratrix,  had  its  oiigin  in  fraud. 

27.  Depositions  taken  in  a  suit  in  chancery  between  the  same  parties,  are  not 
proper  evidence,  on  the  trial  of  an  action  at  law;  unless  the  witness  be  dead,  &c, 

28.  The  act  of  Congress  of  the  26th  May,  1824,  "  granting  certain  lots  of  ground 
to  the  corporation  of  the  city  of  Mobile,  and  to  certain  individuals  of  the  said 
city,"  cannot  be  regarded  as  the  foundation  of  an  individual's  title  to  the  shore 
of  the  river  Mobile.  Congress  does  not  possess  the  constitutional  right,  to 
grant  the  shore  of  the  navigable  waters,  within  the  States. 

29.  The  mere  fact  that  the  defendant  held  two  letters  of  attorney,  from  the  admin, 
istratrix  of  the  pluintifTs'  ancestor,  authorizing  him  to  transact  business  for  her 
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indiviiliially,  and  as  administratis,  will  not  cause  his  purchases  of  the  lands  of 
the  ancestor,  sold  under  a  decree  of  the  county  court,  to  enure  to  the  benefit  of 
the  piaintifls. 
30.  Tlie  rule  of  the  supreme  court,  for  the  government  of  the  practice  in  chancery, 
requires,  that  where  the  court  is  satisfied  by  proper  proof,  that  a  suit  at  law  and 
a  bill  in  chancery  are  instituted,  for  the  same  claim  or  demand,  "it  shall  be 
ordered  that  the  plaintiff  elect  in  which  he  will  proceed,  and  that  he  dismiss  the 
other."  This  rule  is  imperative,  and  a  plaintiff  will  not  be  allowed  to  enter  a 
UDlle  prosequi,  but  compelled  to  dismiss. 

Writ  of  error  to  the  Circuit  Court  of  Mobile  County. 

THIS  was  an  action  of  ejectment  brought  by  the  plaintilfcj  in 
error,  for  the  recovery  of  the  possession  of  certain  real  estate, 
situate  in  the  city  of  Mobile. 

On  the  trial,  two  bills  of  exceptions  were  talien  to  the  ruling 
of  the  presiding  jiulge. 

The  first  bill  einboJies  all  the  evidence  of  title  offered,  both 
by  the  plaintiffs  and  the  defendant.  To  sustain  the  ca?e  on  iheir 
part,  the  plaintiffs  offered  and  read  a  deed,  from  Benelo  Caro  to 
Daniel  Duval,  their  ancestor,  for  the  premises  in  controversy. 
They  also  proved,  that  Beneto  Caro  was  once  the  proprietor  of 
the  property  conveyed,  and  that  he  died  in  1S14  or  '15;  and 
that  Duval  resided  on  the  same,  and  died  in  possession,  in  March 
or  April,  1824.  After  the  death  of  Duval,  his  widow,  Catharine 
Duval,  with  the  plaintiff:^,  her  children,  remained  in  possession 
for  some  time.  Catherine  Duval  was  the  daughter  and  heir  of 
Beneto  Caro.  The  widow  of  Jieneto  Caro,  after  the  death  c f 
her  husband,  continued  to  reside  on  the  premises,  until  1817  or 
'18,  when  she  moved  away,  and  is  now  living  at  Pensacola;  that 
by  the  Spanish  laws,  she  is  entitled  to  one  half  the  acquisitions 
made  by  herself  and  husband.      Mrs.  Duval  died  in  1831  or  '32. 

It  was  further  shown  by  the  plaintiffs,  that  the  tide  water  at 
Mobile,  extended  to  about  the  middle  of  Water  street,  and  that 
Royal  was  about  three  hundred  feet  west  of  Water  street;  that 
Daniel  Duval  had  caused  houses  to  be  built  on  the  premises,  east 
of  Water  street,  in  the  year  1821  or  '22. 

The  plaintiffs  then  read  the  act  of  Congress  of  the  26th  May, 
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1S24,  "  granting  certain  lots  of  ground,  to  the  corporation  of  the 
city  of  Mobile,  and  to  certain  individual:?  of  the  said  city;"  and 
then  shewed,  that  all  the  land  lying  east  of  Water  street,  to  the 
channel  of  the  river  Mobile,  was  covered  by  the  water  at  the 
time  of  the  purchase  of  Duval,  and  that  Duval  resided  on,  and 
improved,  that  part  of  the  land  mentioned  in  the  declaration, 
lying  west  of  Water  street.  It  was  also  proved,  that  the  lot 
east  of  Wafer  street,  lay  between  Church  street  on  the  south,  and 
Horry  street  on  the  north,  which  latter,  had  been  considered  as 
the  "  north  boundary  street,"  mentioned  in  the  act  of  Congress; 
because,  at  the  lime  of  its  passage,  there  was  no  street  bearing 
the  latter  designation,  and  Horry  was  the  most  northern  street 
in  the  city. 

The  plaintiflfs  further  read  in  evidence,  a  part  of  the  civil  code 
of  the  State  of  Louisiana,  which  is  admitted  by  the  defendant's 
counsel,  to  be  the  law  in  force  in  1825,  by  which  it  appeared, 
that  a  community  of  goods,  as  between  man  and  wife,  was 
was  always  presumed,  until  the  contrary  was  shown.  Here  the 
plaintiffs  rested  their  case. 

The  defendant  tlien,  to  defeat  the  evidence  of  title,  adduced 
by  the  plaintiffs,  offered  to  read  a  mortgage  made  by  Daniel 
Duval,  on  the  29ih  December,  1S22,  to  Jonathan  Hunt,  to 
secure  the  payment  of  one  thousand  dollars^  on  the  1st  day  of 
June,  1823,  together  with  a  record  of  the  proceedings  and 
decree,  by  which  the  equity  of  redemption  of  the  premises  was 
foreclosed,  pronounced  by  the  circuit  court  of  Mobile,  at  a  term 
holden  in  May  1827:  also,  a  deed,  from  the  master  in  chancery, 
to  the  defendant.  This  mortgage  embraced  the  lot  east  of  Water 
street. 

The  precise  day  when  this  bill  was  filed  does  not  appear. 
The  prayer  however  is,  that  a  subpoena  may  issue,  returnable 
to  the  term  of  the  circuit  court,  to  be  holden  on  the  second  Mon- 
day after  the  fourth  Monday  in  March,  1825.  At  the  April 
term,  1825,  the  cause  was  continued.  At  February  term  1826, 
the  death  of  Daniel  Duval,  the  sole  defendant,  was  suggested, 
and  a  sci.  fa.  directed  to  issue  to  Catherine  Duval,   his  admin- 
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istratrix — which  was  issued  and  executed;  and  afterwards  at  an 
intermediate  term  holden  in  May  next  thereafter,  <'  Catherine 
Duval,  administratrix  of  the  estate  of  David  Duval,  deceased,  by 
her  solicitor  makes  herself  a  party  and  prays  a  continuance,  &c.'* 
At  the  time  the  last  recited  order  was  made,  the  record  discov- 
ers the  following:  <<  This  day  came  the  plaintiff  by  his  solicitor, 
and  moved  the  court  to  appoint  a  guurdian  for  the  infant  heirs  of 
the  said  Daniel  Duval,  and  for  scire  facias  to  issue  to  said  guar- 
dian. Whereupon  it  is  ordered,  adjudged  and  decreed,  that 
John  F.  Everett  be  appointed,  and  hereby  is  appointed  guardian 
as  aforesaid,  and  that  scire  facias  issue,  as  by  the  said  plaintiff 
is  prayed." 

At  a  term  of  the  court  holden  in  May,  1827,  it  was  referred 
to  a  master,  to  take  and  state  an  account  of  the  amount  due  on  the 
mortgage,  and  report  the  same  immediately;  whereupon  the 
master  forthwith  reported,  in  obedience  to  the  order  of  reference 
a  balance  of  seven  hundred  and  ninety-nine  dollars  and  eighteea 
cents,  to  be  due  the  mortgagee  for  principal  and  interest.  At 
the  same  time  a  decree  was  ordered,  directing  a  sale  of  the 
mortgaged  premises  to  pay  the  sum  ascertained  to  be  due,  unless 
it  shall  be  previously  paid  by  the  mortgagor;  and  requiring  the 
master  appointed  to  sell,  and  to  execute  a  deed  or  deeds  to  the 
purchaser  or  purchasers.  At  February  term,  1828,  the  master 
made  his  report,  stating  that  he  had  sold  the  mortgaged  premis-- 
es  to  the  defendant,  the  terms,  &c.,  which  report  was  in  all 
things  confirmed  by  the  court. 

Too-elher  with  the  m.ortgage  to  Hunt,  and  the  fecord  of  the 
proceedings  of  the  circuit  court  of  Mobile  in  regard  thereto,  the 
defendant  offered  the  deed  made  on  his  purchase  at  the  master's 
sale,  ref^ularly  proved,  recorded  and  certified.  To  all  of  which 
evidence,  the  plaintiffs  by  their  counsel  objected,  as  being  irrel- 
evant, and  incompetent,  but  the  court  overruled  the  objection, 
and  permitted  the  same  to  go  to  the  jury— and  thereupon  the 
plaintiffs  excepted. 

The  defendant  next  offered  in  evidence,  the  record  of  certain 
proceedings  of  the  county  court  of  Mobile,  touching  part  of  the 
90 
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real  estate  of  Daniel  Duval,  deceased,  under  which  the  defen- 
dant set  up  a  title  to  a  portion  of  the  prenriises  in  dispute,  as  a 
purchaser.  From  this  record  it  appears  that  the  county  court 
was  twice  applied  to  for  an  order  to  sell  parts  of  the  estate  of  the 
decedent,  upon  suggestions  that  the  personal  estate  was  insuffi- 
cient to  pay  his  just  debts — but  in  neither  case  does  the  record 
set  forth  a  petition  as  the  statute  contenrtplates. 

The  first  order  was  made  on  the  third  Saturday  in  January,  1S2G, 
and  recites,  that  Catherine  Duval  presented  and  filed  her  petition 
as  administratrix,  &c.,  stating  that  the  personal  estate  of  her  in- 
testate, was  "insufficient  to  pay  his  just  debts,  and  praying  an 
order  for  the  sale  of  certain  real  estate,  which  the  said  Daniel 
Duval  died  possessed  of;  which  said  real  estate  is  particularly 
described  in  the  said  petition:"  and  stating  that  Daniel  Duval 
left  seven  children,  his  heirs,  to  wil;  Annette,  &c.,  particularly 
naming  them,  all  of  whom  are  under  twenty-one  years  of  age, 
and  resident  in  the  city  of  Mobile.  Whereupon,  it  was  "  order- 
ed that  John  Elliott  be,  and  he  is  hereby  appointed  guardian  of 
the  heirs  aforesaid;  and  it  is  further  ordered  that  a  citation  issue 
to  the  said  John  Elliott,  guardian  as  aforesaid,"  to  appear  &c., 
on  the  third  Saturday  in  February  next  thereafter,  "to  answer 
the  petition  aforesaid." 

Theccunty  court  seems  to  have  taken  no  step  in  the  matter, 
until  the  third  Saturday  in  JNlarch,  1826;  an  order  was  then 
made,  requiring  proof  to  be  taken  by  deposition,  as  in  chancery 
cases,  during  the  ensuing  vacation,  &c.  On  the  third  Saturday 
in  April,  1826,  the  county  court  rendered  a  decree,  requiring 
certain  real  estate  alledged  to  have  belonged  to  Daniel  Duval  at 
the  time  of  his  decease,  to  be  sold  by  Joseph  Krebs,  and  Samuel 
H.  Garrow,  as  commissioners,  &c.,  all  of  which  is  particularly 
described  in  the  decree.  On  the  third  Saturday  in  July,  182G, 
the  commissioners  reported  to  the  county  court,  thai  they  had 
executed  its  decree,  by  a  sale  of  the  estate  it  embraced,  and  their 
report  being  in.«ipected  and  ascertained  to  be  regular,  the  same 
was  confirmed,  and  the  commissioners  ordered  to  make  deeds  to 
the  purchasers,  &c. 
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On  the  4ih  April,  1S37,  it  appears  from  an  order  in  the  re- 
cord, tliat  Catherine  Duval^  as  administratrix,  &c.,  presented  and 
filed  another  petition  in  tiie  county  court,  "  stating  that  the  per- 
sonal estate  (and  also  the  sale  of  lands  hereafter  made  by  an  order 
of  this  court,)  is  not  sufficient  to  pay  the  just  dues  of  said  de- 
ceased, and  praying  an  order  for  the  sale  of  certain  real  property 
described  in  the  said  petition."  Thereupon,  it  was  ordered, 
'Mhat  John  Elliott  be  appointed  guardian  ad  litem  of  the  infant 
beirs  of  said  deceased,  and  that  a  citation  issue  to  him  to  appear, 
&:c.,  on  the  second  day  of  May  next,  to  answer  the  petition 
aforesaid."  The  order  of  January,  1826,  it  will  be  discovered 
varies  from  this — in  the  former  the  names,  minority  and  resi- 
<Ience  of  the  heirs  are  stated,  while  in  the  latter  they  are  entirely 
omitted.  The  county  court  rendered  a  decree  on  the  5th  of 
May,  1S27,  reciting  that  John  Elliott,  guardian  ad  litem  of  the 
heirs  of  Daniel  Duval,  having  denied  the  allegations  of  the  peti- 
tion, and  it  being  shown  that  the  personal  estate  was  insufficient 
to  pay  the  debts  of  the  deceased.  "  Therefore  it  is  ordered,  that 
the  real  estate  as  set  forth  in  the  petition,  be  sold  on  the  follow- 
ing terms,  &c."  It  was  also  "ordered,  that  Henry  V.  Cham- 
berlain and  Curtis  Lewis,  be  appointed  commissioners  to  sell  the 
same,  and  that  they  make  their  report  to  this  court  within  sixty 
days  from  this  date." 

On  the  22(1  December,  1S27,  the  commisssioners  made  their 
report  to  the  county  court,  selling  forth,  that  on  the  23d  June 
preceding,  they  had  sold  as  directed  by  the  decree,  certain  real 
estate  situated  in  the  city  of  Mobile,  (which  is  particularly  de- 
scribed in  the  report)  and  that  Philip  McLoskey  was  the  highest 
bidder  and  had  complied  with  the  terms  of  the  sale;  thereupon 
the  court  ordered  that  the  commissioners  do  convey  the  properly 
to  the  purchaser,  &.c. 

On  the  iOlh  July,  1S2S,  an  entry  was  made  of  record  in  the 
county  court  of  Mobile,  reciting  the  decree  oi  the  fifth  of  May, 
1827,  and  the  report  of  the  commissioners  and  proceedings 
thereupon— and  staling  that  Philip  McLoskey  bid  ofi'a  lot  (de- 
scribing it,)  under  the  belief  that  the  mortgages  on  the  same 
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would  be  received  in  payment  of  the  purchase  money — he  hold- 
ing the  mortgages,  and  never  having  received  any  conveyance  of 
title  from  the  commissioners.  The  court  thereupon  ordered, 
that  the  commissioners  sell  the  lot  and  premises  on  the  11th 
day  of  August  next  thereafter,  at,  &c.,  on  the  following  terms, 
&c.,  and  that  they  make  their  report  on  or  before  the  third  Satur- 
day of  August  next." 

On  the  14lh  August,  1S2S,  the  commissioners  made  their  re- 
port, stating  that  they  had  sold  the  lot,  &c.  in  obedience  to  the 
order  of  July  preceding,  and  that  John  R.  Elliott  became  the 
purchaser,  &c.,  and  had  complied  with  the  terms  of  the  sale; 
the  court  thereupon  confirmed  the  report,  and  directed  a  convey- 
ance to  be  made  to  the  purchaser.  The  defendant  then  gave  in 
evidence,  a  deed  from  the  commi5sioners  to  Elliott,  and  from 
Elliott  to  the  defendant,  both  of  which  are  duly  acknowledged, 
recorded  and  certified. 

In  respect  to  the  entire  proceedings  had  in  the  county  court, 
the  plainiiffs  objected  to  their  admission  as  evidence,  because 
they  were  coram  nonjudice  and  void.  But  the  court  overruled 
the  objection,  and  permitted  the  same  to  be  read  to  the  jury: 
whereupon,  the  plaintiff  excepted,  &c. 

It  was  admitted  by  the  defendant's  counsel,  that  ten  dollars, 
was  the  entire  consideration  paid  by  Elliott  upon  his  purchase 
on  the  re-sale,  and  that  he  purchased  as  the  agent,  and  at  the 
instance  of  the  defendant.  The  report  of  the  commissioners, 
and  their  deed  to  Elliott,  show,  that  ten  dollars  was  the  sum  for 
which  the  property  was  bid  off.  To  the  reading  of  the  deeds  to 
Elliott,  and  from  him  to  McLoskey,  the  plaintiffs  objected;  be- 
cause they  were  wholly  irregular  and  void,  but  the  court  over- 
ruled the  objection,  and  permitted  tlie  deeds  to  go  as  evidence  to 
the  jury:  thereupon,  the  plaintiffs  excepted,  &c. 

The  defendant  next  offered,  in  evidence,  a  mortgage  for  a  part 
of  the  property  in  controversy,  from  Daniel  Duval  to  Maria 
Machado  Caro,  Sebastian  Caro,  Beneto  Caro,  Ambrose  Caro  and 
Annette  Caro,  The  mortgage  bears  date  on  the  5lh  day  of  De- 
cember, IS21,  and  recites,  that  "whereas,  the  said  Daniel  Duval 
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is  justly  indebted  to  tiie  said  parties  of  the  second  part,  in  the 
sum  of  four  thousand  dollars,  lawful  money  of  the  United  States 
of  America,  secured  to  be  paid  by  two  certain  bonds  or  obliga- 
tions, bearing  even  date  with  these  presents,  in  the  penal  sum  of 
lawful  money,  as  aforesaid,  conditioned  for  the  pa3-ment  of,  as  by 
said  bonds  or  obligations,  and  the  conditions  thereof,  reference 
being  thereunto  had,  may  more  fully  appear."  This  morfgngo 
was  acknowledged  and  recorded  according  to  law,  in  the  clerk's 
oflice  of  the  the  county  court  of  Mobile.  To  the  admission  of 
this  paper  as  evidence,  the  plaintiffs  objected,  as  being  irrelevant 
and  incompetent,  because  it  was'  not  connected  with  the  defend- 
ant's title,  and  did  not  contribute  to  its  support;  but  the  objec- 
tion was  overruled,  and  the  evidence  admitted:  and  thereupon, 
the  plainlid's  excepted,  &c. 

The  defendant  next  offered,  in  support  of  his  title,  a  paper, 
purporting  to  be  an  assignment  of  the  mortgage  above  referred 
to,  under  the  hands  and  seals  of  the  assignors.  This  deed,  in 
consideration  of  four  thousand  dollars,  paid  by  the  defendant  to 
the  assignors,  grants,  bargains,  sells,  assigns,  transfers  and  sets 
over  unto  the  said  parly  of  the  second  part,  his  heirs  and  assigns 
forever,  the  said  lot  and  premises  above  described,  with  the  ap- 
purtenances, and  all  the  estate  of  the  said  parties  of  the  first  part, 
by  virtue  of  the  said  indenture  of  mortgage  above  recited."  The 
assignment  bears  date  on  the  2Sth  May,  1S25,  and  was  recorded 
by  the  clerk  of  the  county  court  of  Mobile,  on  the  ISih  June 
next  thereafter.  To  the  reading  of  this  paper  as  evidence,  the 
plaintiffs  objected,  because  it  does  not  purport  to  be  an  assign- 
ment of  the  mortgage;  the  assignors  not  being  the  same  parties 
as  the  mortgagees;  that  all  the  mortgagees  had  not  united  in  the 
supposed  assignment;  and  that  the  assignment  was  void,  because 
the  debts  secured  by  the  mortgage,  were  not  assigned  to  the  de- 
fendant; but  the  court  overruled  the  objection,  and  permitted 
the  paper  to  be  read  in  evidence  to  the  jury:  whereupon,  the 
plaintiffs  excepted,  &c. 

In   connection  with   the   deed  of  assignment,  the  defendant 
offered  in  evidence,  two  promissory  notes,  as  follows: 
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*'  S2OOO.  Twelve  months  after  date,  I  prnn)ise  to  pay  Maria 
MachadoCaro,  two  thousand  dollar?,  value  received  Mohile,  5th 
day  of  December,  1S21.  D.    DUVAL. 

Testigo:  Pablo  Palmks." 

On  this  note,  was  the  following  assignment:  '<  Mobile,  2Sth  of 
May,  1S25.      I  assign  the  within  note  to  Philip  McLoskey. 

her 
MARIA  JMACHADO  X  CARO, 
mark. 

Witness:  David  Rust." 

"S2OOO.  Two  years  afterdate,  I  promise  to  pay  Maria  ^L^- 
chado  Caro,  two  thousand  dollars,  value  received.  Mobile,  the 
5th  day  of  December,  182L  D.    DUVAL. 

Testigo:  Pablo  Palmes.'' 

On  which  note,  was  ilie  following  assignment:  **  Mobile,  2Sth 
day  of  May,  1825.   I  assign  the  u'ilhin  note  to  Philip  McLoskey. 

her 
MARIA  MACHADO   X  CARO, 
mark. 

Witness:  David  Rust." 

The  signatures  to  the  notes  and  assignments,  being  proved, 
and  the  defendant  alledging  them  to  be  the  same,  that  were  secu- 
red by  the  mortgage  from  Duval  to  the  Caros'.  The  plaintifi's, 
by  their  counsel,  objected  to  their  admission  as  evidence,  because 
they  did  not  appear  to  be  the  obligations  secured  by  tlie  mort- 
gage, and  because  they  had  not  been  presented  to  the  adminis- 
tratrix of  the  estate  of  Daniel  Duval,  within  eighteen  months  after 
the  deaih  of  the  intestate;  nor  had  they  at  any  time  been  pre- 
sented either  to  the  administratrix  or  to  the  heirs;  but  the  court 
overruled  the  objection,  and  permitted  the  notes  with  their  in- 
dorsements, to  be  read  to  the  jury:  whereupon,  the  plaintifi's 
excepted,  &c. 

Tlie  defendant  also  offered,  in  support  of  his  title,  a  deed  of 
conveyance,  dated  the  24th  day  of  May,  1825,  from  Maria 
Machado  Caro  and  Catharine  Duval,  for  a  part,  or  all  the  proper- 
ty in  controversy,  to  himself;  which   deed,  was    duly  proved, 
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and  recorcleti  in  the  office  of  the  clerk  of  the  county  court  of 
Mobile.  The  plainliirs  objected  to  the  reading  of  this  deed, 
because  Madame  Caro  had  no  ri<j;ht,  and  Mrs.  Duval  had  no 
right,  that  could  be  legally  transferred,  and  for  other  causes  not 
stated;  but  the  court  overruled  the  objection,  and  permitted  the 
deed  to  be  read  to  the  jury:  and  the  plaintiffs  again  excepted,  &c. 

Here  the  evidence  on  the  part  ot  the  defendant  closed;  and 
the  plaintiffs,  in  order  to  rebut  the  same,  proposed  to  read  six 
letters,  written  by  the  defendant,  at  Mobile,  to  Catharine  Duval^ 
in  Cuba:  the  first  dated  the  29th  July,  1828,  and  the  last  on^the 
11th  December,'  1828.  These  letters  abound  with  professions 
of  friendship;  speak  of  improvements  made  on  real  estate  of 
Mrs.  Duval,  in  Mobile;  of  expected  income  from  rent;  of  her 
children  and  friends  in  the  United  States;  and  her  children  who 
are  with  her;  and  express  an  anxious  concern  for  her  comfort. 
To  the  reading  of  these  letters,  llie  defendant  objected,  except  so 
far  as  they  went  to  establish  a  fraud  in  him,  which  objection  was 
sustained,  and  the  letters  were  thus  restricted  as  evidence: 
whereupon,  the  plaintiffs  excepted,  &.c. 

The  plaintiffs  next  offered  as  evidence,  several  depositions 
taken  in  a  suit  in  chancery  then  pending,  between  the  heirs  of 
Daniel  Duval  complainants,  and  Philip  McLoskey  el  cil.  defend- 
ants. But  the  defendant  objected  to  their  admission,  and  the 
court  sustained  the  objection,  because  the  depositions  were  taken 
in  a  chancery  suit,  and  did  not  appear  to  be  between  the  same 
parties.  The  plaintiffs,  by  their  counsel,  then  proposed  to  read 
the  depositions  against  McLoskey  alone,  but  the  court  rejected 
them,  and  thereupon  the  plaintiffs  excepted,  &c. 

After  the  evidence  and  arguments  were  closed,  and  before  the 
jury  retired  to  deliberate  upon  their  verdict,  the  counsel  for  the 
plaintiffs  requested  the  court  to  charge  the  jury,  that  if  ihey 
were  satisfied  from  the  evidence,  that  the  plaintiffs,  on  the  26th 
day  of  May,  1824,  were  the  proprietors  and  occupants  of  the 
lot,  west  of  Water  street,  and  adjoining  the  river  Mobile,  and 
that  the  said  lot  had  been  improved  prior  to  the  26th  day  of 
May,  1824,  and  that  said  lot  lay   between  Church   street,  and 
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North  Boundary  street,  in  the  city  of  Mobile,  liial  the  said  plain- 
tiSs  had  brought  themselves  within  the  above  mentioned  act  of 
Congress,  and  that  it  vested  in  tiiem  the  title  to  the  land  east  of 
Water  street,  and  to  the  channel  of  the  said  river  Mobile," 
Which  instruction  the  court  refused  to  give,  but  instructed  the 
jury,  "  that  if  Daniel  Duval  had  mortgaged  the  premises  in  his 
lifetime,  that  they  were  subject  to  the  mortgage,  and  did  not  vest 
in  the  plaintiffs  by  virtue  of  the  said  act  of  Congress."  To 
which  instruction,  and  refusal  to  instruct,  as  asked,  the  plaintiffs, 
by  their  counsel,  excepted,  &c. 

The  plain liff":3  read  to  the  jury  two  letters  of  attorney  fiom  Mrs, 
Duval  to  the  defendant,  both  dated  the  21st  June,  1S2S— the 
one  authorizing  the  defendant  to  act  as  her  attorney,  touching  the 
business  of  the  estate  of  her  deceased  husband — the  other  au- 
thorizing him  to  transact  business  in  which  she  was  individually, 
concerned.  Under  tliis  proof  the  plaintiffs  insisted,  that  the 
purchases  made  by  the  defendant,  of  the  real  estate  of  their 
father,  inured  to  theii-  use,  but  tlie  court  charged  the  jur}',  that 
if  the  letters  of  attorney  established  a  trust,  the  plaintiffs  could 
not  be  relieved  at  law,  but  relief  must  be  sought  in  equity. 

The  second  bill  of  exceptions  relates  to  a  motion  made  by  the 
defendant,  to  con)pel  the  plaintiffs  to  elect,  whether  they  would 
prosecute  this  case,  or  a  suit  pending  in  equity  for  the  sam.e  iden- 
tical cause. 

Though  the  judgment  of  the  circuit  court  is  rendered  against 
Philip  McLoskey  alone,  yet  the  noiice  from  the  casual  ejector 
is  addressed  to,  and  served  upon  himself,  and  seven  others.  The 
plaintiffs,  upon  the  motion  being  made  to  elect,  offered  to  strike 
the  name  of  the  defendant  from  the  record,  and  proceed^  against 
the  others,  but  the  court  refused  to  permit  them  to  enter  a  nolle 
prosequi  as  to  the  defendant,  but  put  them  to  their  election,  and 
thereupon  the  plaintiffs  dismissed  their  suit  in  equity.  The  re- 
maining questions  arising  upon  this  bill  of  exceptions,  are  con- 
sidered as  necessarily  pertaining  to  the  chancery  record,  and  not 
revisable  in  the  present  case. 

Hopkins  &  J.  Gayle,  for  the  plaintiffs — argued,  that  the  decree 
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of  foreclosure  upon  the  mortgage  of  Hunt,  was  void,  and  the 
purchase  under  the  sale  by  the  master  conferred  no  title.  By 
Ihe  death  of  Daniel  Duval  the  suit  abated,  and  was  never  re- 
vived against  the  heirs,  who  were  indispensable  parties. 

The  proceedings  before  the  county  court,  were  coram  non 
udice:  because;  1.  The  petitions  did  not  describe  the  land.  2. 
They  did  not  state  the  names  of  the  heirs,  which  which  were 
femes  covert  or  infants,  &c.  3.  There  was  no  citation  ordered; 
that  to  Elliott  was  a  nullity;  because  the  names  of  the  heirs,  for 
whom  he  was  appointed,  were  not  stated. 

The  commissioners,  under  the  decree  of  the  county  court  did 
not  make  their  report  in  due  time,  and  the  court  should  not  have 
received  it;  because  its  jurisdiction  in  the  matter  was  at  an  end. 

The  deed  from  Mrs.  Duval  and  her  mother  Madame  Caro,  was 
incompetent  evidence, — it  does  not  appear  that  the  former  had 
any  dower  allotted  to  her,  and  the  latter  had  conveyed  her  inter- 
est, previously,  to  Daniel  Duval. 

The  mortgage  from  Duval  to  the  Caro's  was  incompetent  evi- 
dence, and  there  was  no  proof  by  the  production  of  the  bonds 
secured,  or  otherwise,  that  the  debt  intended  to  be  secured,  was 
not  punctually  paid  by  the  mortgagor.  The  promissory  notes 
read  to  the  jury,  were  inadmissible;  because,  1.  The  mortgage 
debt  was  due  by  bond,  or  obligation.  2.  The  notes^  produced, 
were  payable  to  Madame  Caro,  instead  of  all  the  mortgagees. 

The  order  of  the  county  court  of  July,  1828,  to  re-seli  a  por- 
tion of  the  real  estate  of  the  plaintiffs'  ancestor,  which  had  been 
sold  in  1827,  was  wholly  unauthorized;  the  court  had  no  right  ta 
set  aside  the  previous  sale,  or  to  direct  the  sale  of  an  equity  of  re- 
demption. The  powers  of  a  court  of  chancery  were  competent 
to  give  all  proper  relief. 

The  mortgage  from  Duval  to  the  Caro's,  may  have  invested 
the  latter  with  the  right  of  entry,  yet  they  never  exercised  it, 
during  the  life  of  the  mortgagor,  and  it  was  tolled  by  his  death. 
[2  Bla.  Com.] 

It  is  not  enough  for  the  defendant  to  show,  that  there  was  legal 
evidence  introduced  by  him,  sufficient  to  warrant  the  verdict  of 
91 
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the  jury.  The  jury  are  to  determine  thfe  effect  of  all  the  evidence 
submitted  to  them,  and  wh-^t  the  court  might  think  conclusive, 
the  jury  might  think  insufficient. — So,  if  any  part  of  the  evidence 
of  title,  introduced  by  the  defendant  shall  be  adjudged  insuffi- 
cient, the  judgment  of  the  circuit  court  must  be  rever5ed. 

J.  A.  Campbell  &;  Stewart,  for  the  defendant — insisted  that 
the  deed  of  Mrs.  Duval  and  her  mother  to  the  defendant,  was 
admissible  as  evidence,  that  Mrs.  D.  as  an  heir  of  Beneto  Caro, 
or  of  some  of  her  brothers  and  sisters  may  have  had  an  interest 
either  immediate  or  contingent — and  Madame  Caro,  having 
never  joined  with  her  husband,  in  a  conveyance,  was  certainly 
entitled  to  the  interest  which  the  Spanish  laws  conferred  on  her 
in  virtue  of  her  marriage. 

The  proceedings  on  Hunt's  mortgage  were  not  void — though 
the  principle  is  generally  true,  that  only  parties  and  privies  are 
bound  by  a  decree,  yet  Ilunt  himself  had  an  interest  and  applied 
for  a  sale  of  the  mortgaged  premises.  Now,  although  the  heirs 
of  Duval  may  not  be  foreclosed  of  their  equity  of  retlemplion, 
yet  the  decree  and  sale  under  it  may  operate  as  an  assignment 
bj'  the  court,  made  on  the  application  of  Hunt,  and  thus  invest 
McLoskey,  the  assignee,  with  the  legal  estate.  [Ryder  v.  In- 
nerarity,  4  S.  &  Por.  Rep.  32.] 

In  respect  to  the  proceedings  in  the  county  court,  they  were 
certainly  competent  evidence.  No  petition  for  an  order  of  sale 
appears  in  the  record,  it  is  true,  but  the  recitals  in  the  orders  of 
the  courts  are  evidence  that  petitions  were  filed,  and  that  tliey 
were  in  conformity  to  law. — These  recitals  also  shov.',  im])liedly, 
that  the  heirs  were  all  infants;  else  why  appoint  a  guardian  ad 
litem — they  further  show  that  the  guardians  answered  the  peti- 
tions, and  that  proof,  by  depositions,  was  taken  to  sustain  the 
suggestions  of  the  petitions. 

The  inquiry  is  not  whether  the  proceedings  in  the  county 
court  arc  regular  and  irreversible  on  appeal,  or  writ  of  error; 
but  whether  enough  appears  of  record,  to  show  that  the  juris- 
diction of  that  court  rightfully  attached.  If  the  jurisdiction  of 
the  court  was  put  in  exercise,  it  is  immaterial  how  irregularly 
the  proceedings  may  have  been  conducted  to  u  close.     [Wyman 
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e/  al.  V.  Campbell  et  al.  6  Porter's  Reports  249:  Lee  v.  Camp- 
bell e/  al.  6  Porter's  Reports  249:  Couch  &  Robinson  v. 
Campbell  et  al.  6  Porter  Reports  262.]  Here  the  record 
shows,  that  there  were  parlies,  and  the  court  rendered  decrees  in 
cases  of  wliich  its  jurisdiction  is  unquestionable. 

It  is  objected  that  the  decrees  were  not  executed  in  the  man- 
ner they  direct.  Though  the  decree  may  have  appointed  a  lime 
when  the  commissioners  should  make  their  return,  this  lime  is 
not  so  indispensable,  that  its  non-observance  shall  annul  every 
thing  that  may  have  been  done  under  the  authority  of  the  court. 
It  is  competent  for  the  court  to  receive  the  report  of  the  com- 
missioners and  to  confirm  thebaic,  notwithstanding  the  day  for 
its  return  may  have  ebpsecl. 

The  mortgage  from  Duval  !o  the  Care's,  and  the  assignment 
from  the  Care's  to  the  defendant  of  the  notes  and  the  mortgage^ 
gave  to  the  defendant  a  legal  title  to  the  mortgaged  premises,  and 
enables  him  to  defend  himself  against  the  plaintiffs.  [2  Ohio 
Rep.  224:  1  T.  R.  758:  8  B.  &  C.  Rep.  767:  11  Mass.  216:  17 
Johns.  Rep.  112:  6  Eng.  Cond.  Ch.  Rep.  404:  3  Mass.  Rep. 
560:  17  Mass.  Rep.  419:  2  Cowen's  Rep.  211:  10  Johns.  Rep. 
4S0:  7  Cow.  Rep.  1.]  There  was  no  necessity  for  producing 
the  evidences  of  debt  intended  to  be  secured  by  the  mortgage — 
bul  if  it  were  necessar}',  the  defendant  was  not  bound  to  shovv 
a  bond  as  described  in  the  mortgnge — it  was  competent  to  prove 
by  extrinsic  evidence,  that  the  indebtedness  referred  to  was  evi* 
denced  by  promissory  notes  instead  of  a  bond.  [7  Cowen's 
Rep.  1.] 

A  mortgagee  may  enter  upon  the  mortgaged  premises  imme- 
diately after  the  execution  of  the  mortgage,  even  before  a  for- 
feiture, unless  the  mortgagor  stipulates  for  his  possession.  [8 
Gill.  &  Johns.  Rep.  39;  16  Mass.  Rep.  Sd\  11  Pick.  Rep.  475; 
2  Greenl.  Rep.  65;  1  Binn.  Rep.  176;  2  N.  Hamp.  Rep.  433] 
And  after  an  entry,  payment  will  not  authorize  the  mortgagor 
(o  recover  possession  on  an  ejectment,  but  he  must  proceed  by 
bill  in  equity.     [17  Mass.  Rep.  — ;  3  Mass.  Rep.  — .] 

It  is  no  objection  to  the  assignment  of  the  mortgage  by  the 
Caro's,  that  Duval's  heirs  were  in  possession  of  the  laud   mort- 
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gagedj  the  possession  of  the  latter  was  not  adverse  to  the  former. 
The  mortgagor  is  tenant  at  will  of  the  mortgagee,  and  his  pos- 
session is  consequently  not  adverse.  It  is  true,  that  a  descent 
cast  will  toll  an  entry;  but  this  principle  is  only  applicable  in 
those  cases^  where  the  ancestor  enters,  not  only  without  title^  but 
in  open  defiance  of  the  title;  as  where  one  enters  as  an  abator, 
disseizor  or  other  deforciant.  When  a  party  enters  or  retains 
possession  by  the  permission  of  another,  neither  himself,  nor  his 
heirs  can  dispute  the  title  of  that  other. 

The  statute  which  requires  claims  against  the  estates  of  deceas- 
ed persons  to  be  presented  within  eighteen  months  from  the 
grant  of  letters  testamentary,  or  of  administration,  is  a  defence 
personal  to  the  executor,  or  administrator.  And  though  it  might 
be  indispensable  in  an  action  on  the  notes,  to  prove  their  pre- 
sentation within  the  time  limited  by  law,  yet  the  omission  to 
present  them,  cannot  be  allowed  to  bar  a  proceeding  in  equity 
on  a  mortgage  executed  for  their  security.  [Ludlow  v.  Van 
Camp,  3  Hall's  Rep.  113;  Fonb,  Eq.  530;  Belknap's  adminis- 
trator &c.  V.  Gleason,  6  Conn.  Rep.  N.  S.] 

The  power  to  set  aside  a  sale  of  property  made  under  its  di- 
rection, or  in  yirtue  of  its  process,  pertains  to  all  courts.  The 
county  court  upon  the  decree  for  a  re-sale,  did  not  direct  a  mere 
equity  of  redemption  to  be  sold,  but  the  commissioners  were 
directed  to  sell  independently  of  mortgages. 

The  objections  to  the  greater  part  of  the  evidence  offered  by 
the  defendant,  went  rather  to  its  admissibility  than  its  sufficiency 
to  prove  any  thing  material  to  the  defence.  If  therefore,  the 
evidence  objected  to,  might  have  been  aided  by  other  proof,  it 
was  clearly  admissible,  and  was  properly  received. 

Hopkins,  in  reply,  insisted  that  Mrs.  Duval  was  estopped 
from  claiming  any  interest  in  the  estate  of  her  husband,  in  conse- 
quence of  her  having  petitioned  the  county  court  to  sell  it,  in 
order  to  pay  his  debts. 

The  acquisitions  from  the  act  of  Congress  of  May,  1824,  did 
not  inure  to  the  mortgagees — the  mortgage  described  the  estate 
by  quantity  and  does  not  embrace  the  space  between  Water  street 
and  the  river  Mobile. 


JUNE  TERM,  1840.  725 

Doeez  detn.  Duval's  heirs  v.  McLoskey. 

It  is  not  .ndmiited,  that  it  waa  competent  to  show  by  extrinsic 
proof,  the  identity  of  the  notes  produced  will)  the  bond  intended 
to  be  secured  by  the  morlgage  to  the  Caro's,  but  if  such  evi- 
dence was  admissible,  there  was  no  cfl'ort  to  adduce  it. 

In  respect  to  Hunt's  mortgage,  the  decree  of  the  court  did  not 
operate  an  assignment  of  it  to  the  defendant.  The  court  did  not 
nor  would  have  taken  jurisdiction  of  the  case  for  any  such  pur- 
pose. This  mortgage  has  been  satisfied  by  a  sale  of  the  mort- 
gaged premises,  though  the  defendant,  as  a  purchaser,  acquired 
no  title,  (2  Mason  Rep.  531,)  and  the  title  of  the  heirs  must  be 
regarded  as  entirely  discharged  from  incumbrance. 

COLLIER,  C.  J. — L  It  is  a  general  rule,  that  all  persona 
whose  interests  are  to  be  affected  or  concluded  by  the  decree, 
ought  to  be  made  parties  to  a  bill  for  the  foreclosure  of  a  mort- 
gage. If  they  are  not  made  parlies,  ihe  decree  of  foreclosure  and 
sale  does  not  bind  tiiem.  (Story's  Eq.  PI.  177  )  So  if  the 
mortgagor,  who  is  the  owner  of  the  fee,  should  die,  his  heir  is  an 
indispensable  party  to  a  bill  to  foreclose;  so  much  so,  that  the 
cause  cannot  be  proceeded  in,  until  the  bill  is  revived  against 
him.  (King  v.  Tullock,  2  Sim.  Rep.  469;  Story's  Eq.  Plead. 
ISO;  Polk  V.  Clinton,  12  Ves.  Rep.  4S,  56;  Bradshavv  v.  Out- 
ram  13,  Ves.  Rep.  235.) 

Whenever  by  any  means,  any  interest  of  a  party  to  the  suit, 
in  the  matter  in  litigation,  becomes  vested  in  another,  the  pro- 
ceedings are  rendered  defective,  in  proportion  as  that  interest 
affects  the  suit;  so  that  although  the  parties  to  the  suit  may  re- 
main as  before,  yet  the  end  of  the  suit  cannot  be  obtained.  And 
if  such  a  change  of  interest  is  occasioned  by,  or  is  the  conse- 
quence of  the  death  of  a  parly  whose  interest  is  not  determined 
by  his  death,  or  by  the  marriage  of  a  female  plaintiff,  the  pro- 
ceedings become  likewise  abated  or  discontinued,  either  in  part 
or  in  the  whole.  For  as  far  as  the  interest  of  a  party  dying,  ex- 
tends, there  is  no  longer  any  person  before  the  court  by  whom, 
or  against  whom  the  suit  may  be  prosecuted.  (Mitford's  Eq. 
PI.  56  '7  and  cases  there  cited.)     The  suit  then,  quoad  d.  party 


726  ALABAMA. 

Doe  ex  (Jem.  Duval's  heirs  v.  McLoskey. 

dying,  in  law  parlance,  abates,  that  is,  there  is  a  susponsion  of  all 
proceedings  in  the  case  for  the  want  of  proper  parlies  capable  of 
proceeding  therein,  or  of  being  proceeded  against.  Figurative- 
ly speaking,  the  suit  is  in  a  state  of  suspended  animation,  and 
may  he  revived.  (Mitford's  Eq.  PI.  5S. ;  Nicoll  v.  Roosevelt, 
3  Johns.  Ch.  Rep.  CO.)  Whenever  there  is  an  abatement,  the 
remedy  to  be  applied  in  order  to  impart  vitality  to  the  suit,  is  a 
bill  of  revivor.  (Calvert  on  parties  in  Eq.  93  '3  4',  104  et 
post,  and  cases  there  cited;  Story's  Equity  Pleadings  289,  and 
cases  there  cited.)  The  deatii  of  Duval  pending  th's  bill  of 
Hunt  for  a  foreclosure,  operated  an  abatement  of  the  suit;  and 
his  lieirs  became  entitled  to  the  equity  of  redem.ption,  in  the 
same  manner  that  their  ancestor  was  while  living.  In  order  to 
afford  them  an  opportunity  of  protecting  that  interest,  and  to  au- 
thorize the  court  to  dive?t  it  in  favor  of  the  purchaser  under  the 
decree  of  foreclosure,  tlie  heirs  were  indispensable  parties.  (Sto- 
ry's Eq.  PI.  177;  Calvert  on  pa-ties  in  Eq.  179;  Wilkins  & 
Hall  V.  Wiikins  4  Porter's  Rep.  245.) 

There  is  not  the  slightest  pretence,  that  the  plaintiffs  were 
made  parties  to  the  suit  of  Hunt.  No  bill  of  revivor,  or  other 
similar  proceeding  was  ever  resorted  to  for  that  purpose.  True 
the  death  of  Daniel  Duval  was  suggested,  and  a  guardian  ad 
litem  appointed  for  his  heirs,  and  a  scire  facias  directed  to  issue 
to  him;  but  it  does  not  appear  from  the  record  in  that  case, 
which  the  bill  of  exceptions  professes  to  set  out  in  exlenso,  that 
5uch  process  was  ever  isssued.  The  guardian  never  having  ap. 
peared  and  answered,  an  entry  was  made  as  follows:  ««  This  day 
came  the  co-mplainant  by  his  solicitor,  and  John  F,  Everett, 
who  was  appointed  guardin  ad  litem  to  the  infant  heirs  of  the 
said  Daniel  Duval,  having  failed  to  answer.  It  is  ordered  that 
this  case  be  referred  to  Thomas  White,  who  is  hereby  appoint- 
ed master  in  chancery,  to  ascertain  the  amount  due  from  the  de- 
fendants to  complainants,  and  he  is  hereby  directed  to  report  im- 
mediately." On  the  next  day  the  master  made  his  report,  which 
was  confirmed  and  the  decree  rendered  for  a  foreclosure  and  sale 
under  which  the  defendant  purchased  a  part  of  the  property  in 
dispute. 
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The  regular  mode  of  reviving  a  suit  aojainst  the  heirs  of  a  de- 
fendant dying  during  ils  pendency,  we  have  already  seen,  is  by 
bill  of  revivor;  yet  we  will  not  say,  that  if  the  heirs  are  made 
parties  by  sci7'e  fuc'ias,  the  decree  when  drawn  collaterally  in 
question,  would  he  held  void  for  the  irregularity.  It  is  unne- 
cessary to  consider  that  question;  since  the  heirs  of  Duval  were 
not  made  parlies  in  any  manner. 

It  was  argued  for  the  defendant,  that  even  conceding  the  decree 
of  foreclosure  and  sale  does  not  divest  the  plaintifis  of  their 
equity  of  redemption,  yet  they  will  operate  as  an  assignment  of 
Hunt's  mortgage;  that  Hunt  having  resorted  to  the  court,  in  or- 
der to  collect  his  debt,  by  a  sale  of  the  mortgaged  premises,  and 
having  acquiesced  in  the  decree  and  the  consequent  proceedings, 
this  allowed  the  defendant  to  be  substituted  to  all  his  rights,  both 
in  the  debt  and  the  mortgage;  and  it  is  not  now  permissible 
for  the  plaintiflTs  to  urge  the  invalidily  of  the  assignment.  This 
argument  is  confessedly  ingenious;  yet  we  think  it  cannot  be 
sustaii:ied.  Hunt  did  not  ask  the  interference  of  equity,  merely 
to  enable  him  to  make  an  assignment  of  his  mortgage.  His  pow- 
er to  perform  that  act  without  judicial  sanction  was  entirely 
competent.  A  transfer  of  the  debt  intended  to  be  secured, 
whether  by  indorsement  or  a  mere  delivery,  would  in  equity, 
pass  the  security,  and  a  written  transfer  of  the  debt  and  mortgage 
would  vest  the  assignee  with  the  legal  interest  in  both.  Such 
being  the  rights  of  the  mortgagee,  equity  would  not  entertain 
jurisdiction  for  a  purpose  so  entirely  profitless,  as  the  mere  ap- 
proval of  an  act,  which  might  have  been  done  out  of  court,  with- 
out the  authority  of  a  decree. 

A  decree  of  foreclosure  and  sale  certainly^  does  not  operate 
merely  as  an  assignment  of  the  debt  and  mortgage  to  the  pur- 
chaser. The  creditor  who  takes  a  mortgage  to  secure  a  debt  by 
bond  or  otherwise,  !ias  three  remedies,  either  of  which  he  is  at 
liberty  to  pursue;  and  all  of  which  it  is  said,  he  may  pursue,  until 
his  debt  is  satisfied.  He  may  bring  an  action  at  law  on  the 
bond,  or  he  may  put  himself  in  possession  of  the  rents  and 
profits  of  the  land  xnorlg^ged,  by  means  of  an  ejectment,  or  tres- 
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])ass  to  try  titles;  or  he  may  foreclose  the  equity  of  redemption, 
and  sell  the  land  to  satisfy  the  debt.  (Coole  on  Mortgages,  518: 
McCall  V.  Lenox,  9  Sergt.  &  Rawle's  Rep.  302:  Jackson  v. 
Hill,  10  Johns.  Rep.  481.)  The  action  on  the  bond  or  other 
evidence  of  indebtedness,  is  resorted  to,  for  the  recovery  of  the 
money  intended  to  be  secured.  The  action  of  ejectment,  or 
trespass,  is  an  auxiliary  remedy;  and  the  bill  in  chancery  is  of 
the  same  character.  The  ejectment  or  trespass,  is  used  to  get 
possession  of  the  mortgaged  property;  the  bill  in  chancery,  to 
remove  incumbrances  from  it.  When  a  judgment  at  law  is  ob- 
tained for  the  money,  the  character  of  the  indebtedness  is 
changed,  being  merged  in  the  judgment,  which  constitutes  a 
debt  of  record.  So,  where  there  is  a  decree  of  foreclosure,  the 
mortgage  becomes  merged  in  it,  and  ceases  to  exist  as  a  legal 
security  for  the  debt.  (Reedy  v.  Burgert,  1  Ohio  Rep.  71: 
Tice  v.  Annin,  2  Johns.  Ch.  Rep.  125:  Dunkley  v.  Van  Buren, 
3  John.  Ch.  Rep.  330:  Hughes  v.  Edwards  et  ux.  9  Wheat. 
Rep.  489.)  Such  being  the  case,  a  decree  of  foreclosure,  if  valid, 
is  a  complete  extinction  of  the  mortgage;  and  if  invalid,  must  be 
so  for  all  purposes,  and  cannot  serve  as  an  authority  to  assign 
the  mortgage  by  means  of  a  sale. 

Again:  It  is  held  that  a  decree  of  foreclosure  and  a  sale  under 
it,  operates  as  a  payment,  to  the  extent  of  the  sum  paid  by  the 
purchaser,  deducting  therefrom  the  costs  and  charges  with  which 
the  fund  is  properly  chargeable.  (Newell  et  al.  v.  Wright,  3 
Mass.  Rep.  150:  Amory  v.  Fairbanks  e/ ff/.,  ibid.  562:  Hedge 
V.  Holmes;  10  Pick.  Rep.  380.)  The  payment  of  the  debt  ex- 
tinguishes it,  so  that  there  is  no  subsisting  contract  to  assign; 
and  the  contract  being  at  an  end,  the  mortgage,  which  is  but  an 
incident,  terminates  with  it. 

Whether  equity  would  afford  relief  to  a  purchaser  under  a 
void  decree,  by  subrogating  him  to  all  the  rights  of  the  mort- 
gagee, to  the  payment  of  whose  demand  the  purchase  money 
had  been  appropriated,  and  thus  keep  alive,  as  against  the  mort- 
gagor and  his  heirs,  the  mortgage,  as  a  security  for  his  reim- 
bursement, is  a  question  which  cannot  arise  in  a  controversy  at 
law,  and  we  therafore.  decline  its  examination. 
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It  has  been  considered,  in  the  absence  of  all  stipulation  upon 
the  pointy  that  the  morigagee  was  not  entitled  to  recover  the 
mortgaged  premises  of  the  mortgagor,  until  the  deed  became 
absolute  at  law^  by  the  non  performance  of  the  condition. 
(Lessee  of  Ely  v.  McGuire,  1  and  2  Ohio  Rep.  372.)  But  how- 
ever equitable  such  a  rule  might  be,  the  general  current  of  au- 
thority maintains  the  right  of  the  mortgagee  to  enter  at  any  time 
upon  the  land  mortgaged,  or  bring  an  action  for  the  recovery  of 
the  possession,  unless  it  appears  by  express  stipulation,  or  neces- 
sary implication,  that  the  parties  understood  that  the  mortgagor 
should  remain  in  the  possession.  (4  Kent's  Corn.  14S,  158: 
Coote  on  Morfg.  330,  351:  Hartshorn  v.  Hubbard,  2  N.  Hamp. 
Rep.  453:  Newman  v.  Chapman,  2  Rand.  Rep.  93:  Blaney  v. 
Bearce,  2  Greenl.  Rep.  132:  Flagg  v.  Flagg,  11  Pick.  Rep.  475i 
Brown  v.  Cram,  1  N.  Hamp.  Rep.  169:  Colm.an  v.  Packardj 
16  Mass.  Rep.  39:  Southerin  v.  Mendrum,  5  N.  Hamp.  Rep. 
420:  Pettingell  v.  Evans,  ibid.  54:  Newhall  ei  al.  v.  Wright,  3 
Mass.  Rep.  138:  Dexter  v.  Harris,  2  Mason's  Rep.  531:  East- 
brook  v.  Moulton,  9  Mass.  Rep.  258:  Simpson's  lessee  v.  Ara- 
mon,  I  Binney's  Rep.  175:  Evans  and  Iglehart  v.  Meniken,  S 
Gill  and  Johns.  Rep.  39.)  But  the  mortgagor  is  regarded  as  the 
proprietor  of  the  mortgaged  premises,  and  entitled  to  their  pos- 
session, as  against  all  persons  but  the  mortgagee  or  his  assignees; 
and  consequently,  if  wrongfully  dispossessed,  he  may  maintain 
an  ejectment  to  be  let  into  the  possession.  (Blaney  v.  Bearce, 
2  Greenl.  Rep.  132:  Huntington  v.  Smith,  4  Conn.  Rep.  235: 
McCall  v.  Lenox^  9  Sergt.  and  Ravvle's  Rep.  302:  Stanard  v. 
Eldridge,  16  Johns.  Rep.  254:  Ford  v.  Philpot,  5  Har.  and 
Johns.  Rep.  312:  Hitchcock  v.  Harrington,  6  Johns.  Rep.  295: 
Coles  v.  Coles,  15  Johns.  Rep.  330:  Dickerson  v.  Jackson,  6 
Cowen's  Rep-  147:  Aslor  v.  Hoyt  el  al.  5  Wend.  Rtp.  603: 
4  Kent's  Com.  148  to  158,  and  cases  there  cited.) 

Our  conclusion  then,  upon  this  branch  of  the  case  is,  that  by 
the  death  of  Duval,  Hunt's  suit  abated;  thai  his  heirs  were  indis- 
pensable parties,  in  order  to  foreclose  their  equity  of  redemp- 
tion j  that  they  were  not  made  parlies  by  bill  of  revivor  or  oth. 
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ervvise;  that  the  dcciee,  as  renflcied,  did  not  operate  an  as- 
signment of  Hunt's  mortgage  to  jhe  defendant;  and  thai, 
although  the  morlgngee  is  entitled  to  the  actual  possession  of  the 
mortgaged  premises,  if  he  desire  il,  yet  the  mortgagor  is  to  be 
regarded  as  the  legal  proprietor,  as  agiinst  all  other  persons,  and 
consequently,  is  entitled,  if  dispossessed,  to  maintain  ejectment, 
or  other  appropriate  action. 

IL  It  is  argued  for  the  j)laintiffs,  that  the  proceedings  in  the 
county  court,  in  regard  to  the  real  estate  of  Daniel  Duval,  are 
void,  and  will  not  aid  the  title  of  the  defendant,  because — I.  The 
orders  of  the  court  directing  a  sale  were  not  made  in  pursuance 
of  petitions  previously  filed.  2.  In  one  case,  the  heirs  of  Duval 
are  not  designated  by  name.  3.  In  both  cases,  the  citation  is 
directed  to  issue  to  the  individual  appointed  a  guardian  ad  litem, 
by  order  of  the  court,  instead  of  the  heirs.  4.  Henry  V. 
Chamberlain  and  Curtis  Lewis,  the  commissioners  appointed  to 
execute  the  decree  of  the  17ih  May,  1827,  did  not  make  their 
report  within  sixty  days,  as  therein  directed.  5.  The  proceed- 
ings, for  the  purpose  of  obtaining  orders  of  sale,  do  not  appear  to 
have  been  regularly  continued  up  to  the  time  when  the  orders 
"were  made,  nor  does  the  record  .show,  that  the  orders  were 
made  on  judicial  days-  6  The  order  of  the  19th  July,  1S2S, 
setting  aside  the  sale  of  the  defendant,  under  the  order  or  decree 
of  the  7th  May,  1827,  was  unauthorized,  and  the  resale,  of  con- 
sequence, void:  and  7.  The  order,  directing  a  re-sale,  was  void, 
inasmuch  as  it  required  the  commissioners  to  sell  an  equity  of 
redemption. 

It  may  be  proper  to  premise  that  the  proceedings  in  the  coun* 
ty  court,  originated  under  an  act  of  December  1822,  authorizing 
an  administrator  or  execiitor  to  "  file  a  petition  in  the  county 
court  of  the  county  in  which  letters  of  administration,  or  letters 
testamentary,  have  been  granted,  setting  forth  that  the  personal 
estate  of  his  intestate  or  testator  (as  the  case  may  be,)  is  not  suf- 
ficient for  the  payment  of  thejustdebtsof  such  intestate  or  testa- 
tor, or,  that  the  real  estate  of  such  testator  or  intestate,  cannot  be 
equally,  fairly  and  beneficially,  divided  among  the  heirs  or  devi- 
sees of  such  intestate  or  testator,  without  a  sale  of  the  real  estate, 
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setting  out  and  particularly  describinj^  in  such  petition,  the  estate 
proposed  to  be  sold,  and  the  nnmes  of  the  iieirs  or  devisees  of  such 
intestate  or  testator;  and  particularly  statiiiii;  which  are  of  age, 
and  which  are  infants  ovj'c/nes  coverl.^'  The  act  furtlier  directs, 
thai  upon  filinii;  the  petition  in  open  court,  it  shall  be  the  duty  of 
the  court  toonler  citations  to  all  the  heirs  and  tlevisees,  who  are 
of  full  age,  and  to  the  husband  of  such  as  nre/e?ne  covert,  requi- 
t\u'^  them  to  appear  on  a  particular  day  mentioned  therein,  at  a 
regular  or  adjourned  term  of  saiil  court,  and  answer  the  petition; 
and  it  is  made  the  duty  of  the  court,  forthwith  to  appoint  guardi- 
ans to  such  of  the  heirs  or  devisees,  as  are  infants,  to  answer  and 
tlcfend  against  the  sanie.  And  where  a  sale  of  the  estate  shall 
be  ortlered  or  decreed  by  the  court,  commissioners  shall  be  ap- 
pointed in  the  order  or  decree,  with  directions  to  sell  the  estate, 
either  for  money  or  on  credit,  as  may  be  most  just  and  equita- 
ble; and  to  report  to  the  court  at  the  time  limited  in  the  order 
or  decree.  Tlie  act  further  provides,  that  upon  the  coming  in 
of  the  reports  of  the  commissionersj  the  court  shall  render  a  final 
decree  in  the  cause;  and  if  the  terms  oi  the  sale  have  been  com- 
plied with  by  the  purchaser  of  the  estate,  the  commissioners 
sJiall  be  directed  by  such  final  decree,  to  convey  the  estate  sold 
to  the  purchaser.  Tiiese  are  the  only  parts  of  the  act  which  re- 
late to  the  questions  raised. 

I.  In  lespect  to  the  fi:st  objectit)n  to  the  proceedings  of  the 
county  court,  it  cannot  avail  the  defendant.  It  is  true,  the 
statute  requires  that  the  executor  or  administrator,  shall  file  a 
petition  in  open  court,  as  the  initiatory  step  towards  obtaining  an 
order  or  decree  fur  the  sale  of  the  real  estate  of  their  testator 
or  intestate;  yet  if  the  court  goes  on  to  render  its  decree,  it 
cannot  be  intended,  from  the  absence  of  such  a  paper  merely, 
that  it  was  never  filed.  The  intendment  most  rational,  would 
be,  that  it  was  lost  after  the  rendition  of  the  deerce.  (Wheeler 
V.  BuUard,  6  Por.  Rep.  360.) 

But  here,  it  cannot  be  necessary  to  intend  any  thing  which 
the  record  does  not  fully  establish.  By  that,  we  are  informed 
that  the  admitiistratrix  filed  her  petition,  in  which  the  lands 
sought  to  be  eoiJ  were  parlicylarly  described. 
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2  and  3.  If  it  were  necessary  to  sustain  the  jurisdiction 
of  the  county  court,  we  would  perhaps  intend  thai  the  names 
of  the  heirs,  with  the  allegation  of  infancy,  were  set  out  in  the 
petition  as  required  by  the  statute.  But  as  the  jurisdiction  of  the 
court  did  not  depend  upon  the  regularity  of  its  proceedings,  the 
omission  to  designate  the  heirs  by  name,  &c.,  and  the  direction 
of  the  citation  to  the  guardian  cannot  prejudice  the  title  of  a 
purchaser  under  the  decree  for  a  sale.  The  jurisdiction  of  the 
court  attached,  as  soon  as  it  recognized  the  petition,  by  appointing 
a  guardian  and  ordering  the  issuance  of  a  citation.  The  pro- 
ceeding "is  in  rem^  against  the  estate  of  the  intestate,  and  not 
in  personam;^'  and  cannot  be  made  void  by  the  misdirection  of 
the  citation.  The  cases  of  Wyman  et  al.  v.  CampbelJ  et  al.  6 
Porter's  Rep.  219,  and  Couch  &  Robinson  v.  Campbell  et  al. 
Ibid  262,  fully  establish  this  conclusion.  In  these  cases,  this 
court  decide,  that  where  the  jurisdiction  of  a  case  has  once  at- 
tached and  the  court  proceeeds  to  render  its  final  judgment, 
order  or  decree,  the  proceeding  cannot  be  collaterally  impeach- 
ed, though  the  record  may  abound  with  irregularities,  which 
would  authorize  its  reversal  upon  a  direct  appeal. 

But  it  is  argued  for  plaintiffs,  that  the  proceedings  of  the  coun- 
ty court,  commenced  in  April,  1S27,  are  void  as  against  them, 
because  not  being  made  parties  eo  nomine,  they  cannot  prosecute 
a  writ  of  error  in  order  to  their  revision.  Perhaps  the  statute, 
which  provides  for  the  issuance  of  writs  of  error  by  inferior 
courts,  would  not  embrace  the  case  of  the  plaintiffs;  yet  we 
apprehend  that  the  powers  of  this  court,  in  virtue  of  its  general 
superintendency  of  "  inferior  jurisdictions,"  would  be  adequate 
to  the  emergency.  (Belt's  administrator  v.  Taylor,  6  Porter's 
Rep.  333;  Seawell  v.  Bate's  aministrator,  2  Slevv't.  Rep.  462; 
3  ibid.  199.) 

4.  The  act  of  1822,  requires  the  commissioners  appointed  (o 
sell,  to  report  to  the  court  at  the  time  limited  in  the  order  or  de- 
cree ;  and  the  court  is  required,  upon  the  coming  in  of  the  report 
of  the  commissioners,  to  render  a  final  decree  in  the  cause.  This 
requisition,  as  to  the  duty  of  the  commissioners,  must  be  regar- 
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dec!  as  directory;  ihoiigh  they  omit  to  comply  with  the  direc- 
tions of"  the  decree,  it  is  competent  for  the  court  to  receive  and 
confirm  their  report  at  a  subsequent  day.  If  the  law  were  oth- 
erwise, it  would  be  within  the  power  of  the  commissioners,  to 
defeat  the  title  of  a  purchaser,  at  pleasure,  by  a  neglect  or  refusal 
to  perform  their  duty.  If  the  commissioner-^  fail  to  make  their 
report  at  the  appointed  time,  it  is  competent  for  the  couit  to  take 
measures  to  compel  them  to  make  it,  and  upon  its  being  made, 
to  confirm  it,  by  a  final  decree.  Such  a  power  is  indispensable 
to  the  attainment  of  justice. 

5.  Even  if  the  omission  of  the  record,  to  show  that  the  pro- 
ceedings of  the  county  court  had  been  regularlv  continued  up  to 
the  rendition  of  the  decree,  was  available  on  error,  it  cannot  ren- 
der the  decree  void  and  thus  prevent  the  title  from  vesting  in  the 
purchaser.  13ut  we  think  the  defect  in  the  record  of  the  county 
court,  would  not  be  fatal  on  error.  In  Green  v.  McGehee,  3 
Porter's  Rep,  398,  it  was  held  that,  as  by  law,  all  causes  not  tried 
or  othervvise  disposed  of  at  each  term,  shall  stand  continued  of 
course  to  the  next  term,  it  is  not  necessary  that  an  order  of  con- 
tinuance should  be  entered  in  each  case — it  is  sufBcient  if  it  does 
not  appear  that  the  case  was  disposed  of.  The  statute  charac- 
terizes the  proeceeding  in  the  county  court  as  a  cause,  and  the 
regular  day  for  the  disposition  of  the  business  pertaining  to  the 
estates  of  deceased  persons  as  a  term;  so  that  the  act  on  which 
the  case  cited  rests,    may  be  considered  as  strictly  applicable. 

In  respect  to  the  objection,  that  the  orders  or  decrees  for  the 
sale  of  the  real  estate  do  not  appear  to  have  been  made  at  a  reg- 
ular or  adjourned  term  of  the  county  court,  it  may  be  remarked 
that  the  reverse  does  not  appear,  and  we  must  intend  that  they 
were  made  in  conformity  to  the  statute.  Such  an  intendment 
would  be  indulged,  even  if  a  writ  of  error  were  prosecuted  for 
the  purpese  of  revising  the  orders  or  decrees, 

6  and  7.  The  order  by  which  the  sale  to  the  defendant  un- 
der the  decree  of  May,  1827,  vvas  set  aside,  vvas  clearly  unau- 
thorized. That  sale  had  been  confirmed  in  December  following, 
and  the  commissioneis  directed  to  make  tilile  to  the  purchaser. 
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The  CQV.n  misi;ht  upon  the  report  of  the  commissioners  have  re- 
fused to  confirm  their  proceedings,  and  perhaps  have  dechired 
the  same  to  be  null;  but  seven  months  after  the  sale  had  been 
confirmed,  it  was  not  competent  to  annul  the  tlnal  decree  and 
order  a  resale.  A  court,  from  which  an  execution  issues,  may 
set  aside  a  sale  made  under  ir,  (Mobile  Cotton  Press,  &c.  v. 
Moore  &  Magee,  9  Porter's  Rep.  679)  on  the  ground, 4bat  courts 
of  jurisdiction  possess  a  controlling  power  over  the  acts  of  their 
officers  and  their  process.  But  where  a  judgment  or  decree  has 
been  perfected  and  the  term  cf  the  court  closed,  it  is  not  allowa- 
ble to  vacate  it  on  motion.  The  order  of  sale  and  the  final  de- 
cree by  the  county  court,  may  be  assimilated  to  a  decree  direct- 
ing a  sale  of  mortgaged  premises  upon  a  foreclosure  of  a  mort- 
gage, which  requires  the  master  to  make  report  of  the  sale. 
Suppose,  upon  the  coming  in  of  the  report,  the  court  should  ren- 
der a  final  decree  confirming  it  and  directing  the  purchaser  to  be 
i'urnished  with  the  necessary  evidence  of  title,  would  it  be  com- 
petent for  the  court  of  chancery  to  set  aside  its  final  decree  at  a 
subsequent  term?  Such  a  power  would  not  be  claimed  for  that 
court,  and  certain!}' ,  upon  principle,  the  final  decree  of  the  county 
court  should  be  held  qiiite  as  sacred. 

The  order  then,  by  which  the  sale  to  the  defendant  was  set 
aside,  being  void,  it  will  follow  that  the  decree  lor  a  re-sale  was 
unauthorized  by  law.  That  the  county  court  cannot  decree  the 
sale  of  the  real  estate  of  a  deceased  person,  on  which  mortgages 
exist,  and  provide  for  their  payment  from  the  proceeds,  vvill  not 
perhaps,  be  controverted. — Such  a  power,  regularly  pertains  to 
a  court  of  equity.  But  wiielhcr  a  sale  of  the  mortgagor's  in- 
terest, under  a  decree  of  the  county  court  (as  seems  to  have  been 
made,)  will  not  confer  upon  the  purchaser  the  right  to  redeem,  is 
a  different  question,  which  the  view  already  taken  makes  it  un- 
necessaiy  to  deciile. 

III.  We  have  already  seen  that  an  assignment  of  a  debt,  se- 
cured by  a  mortgage,  will,  ai  least  in  equity,  transfer  an  interest 
in  the  mortgaged  properly,  and  that  if  the  morlgr.ge  itself  be 
also  regularly  assigned,  the  legal  interest  in  both  will  vest  in  the 
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assignee.  [See  Hatch  v.  Wliiie,  2  Gallis'  C.  C.  Rep.  152.]  So, 
it  has  been  held  that  the  assignee  of  a  mortgagee  in  possesion, 
may  protect  hi.s  pos.-i2ssion  hy  showing  an  assignment.  [Jackson 
e.r  ^e>?i.  M inkle  V.  Minkle  and  another,  10  Johns.  Rep.  -ISO; 
Barker  V.  Parker  ^/ a/.,  4  Pick.  Rep.  505;  Jackson  ex  dcin. 
&c.  V.  Babcock,  17  Johns.  Rep.  112.]  and  tiie  assignee,  in  vir- 
tue of  the -assignnient,  becomes  invested  with  all  the  riglits  and 
remedies,  to  which  the  mortgagee,  was  entitled.  [Jackson  ex 
dem.  Sac.  v.  Bowen,  7  Cowen's  Rep.  1;  Wilson  v.  Troup,  2 
Cowen's  Rep.  195.]  Without  attempting  to  controvert  the  cor- 
rectness of  these  jjrinciples,  it  has  been  argued  for  the  plainlidV, 
that  tliey  cannot  avail  the  defendant;  because  1.  The  mortgage 
to  the  Caio's  was  never  assigned  by  the  mortgagees,  so  as  to 
j)ass  to  the  defendant  a  right  to  the  possession  of  the  mortgaged 
property.  2.  The  mortgagees  or  their  assignee,  never  having 
taken  possession  of  the  mortgaged  property  during  the  lifetime 
of  the  mortgagor,  by  his  death,  a  descent  was  cast  upon  his  heirs, 
which  tolled  the  right  cf  entry  from  all  persons  claiming  under 
the  mortgagees.  3.  The  debt  intended  to  be  secured,  not  having 
been  presented  to  the  personal  representative  of  the  mortgagor, 
witlun  eighteen  months  after  the  grant  of  the  letteis  of  adminis- 
tration became  extinct;  and  the  mortgage,  being  a  mere  incident, 
cannot  be  enforced. 

1.  It  is  objected,  that  the  deed  by  which  the  moitgnge  is  as- 
signed, is  not  executed  by  all  ibe  mortgagees.  This  objection, 
we  think,  is  not  well  taken.  Upon  an  inspection  of  the  mort- 
gage and  assignment,  it  is  clearly  inferable,  that  one  or  more  of 
the  female  mortgagees  had  mairied  between  the  periods  when 
the  two  deeds  were  executed — and  where  this  appears  to  have 
been  the  case,  both  husband  and  wife  join  in  the  assignment. 
True,  the  first  names  of  several  of  the  mortgagees  are  spelt 
differently  in  the  mortgage  and  assignment,  yet  it  sufficiently 
apj)ears  from  a  comparison  of  the  two  deeds,  that  the  names  are 
the  same — the  names  perhaps,  being  spelt  in  the  one,  according 
to  their  literal  pronunciation,  and  in  the  other,  with  orthographi- 
cal accuracv. 
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But  is  I'lirther  objecfed,  that  a  transfer  of  an  interest  in  the 
mortgnged  property,  without  an  assignment  of  the  debt  intended 
to  be  secured,  is  a  mere  nullity — the  former,  being  an  incident  to 
the  latter,  will  adhere  to  it,  and  independently,  of  it,  cannot  be 
assigned;  [Jackson  ecc  dem.  &c.  v.  Curtis,  19  Johns.  Rep.  325 — 
and  7  Cowen'?  Rep.  231;  Wilson  v.  Troup,]  that  there  is  no 
proof  of  the  assignment  of  the  debt  to  the  defendant,  and  he 
cannot,  consequently,  claim  as  assignee  of  the  mortgage. 

The  mortgage  does  not  describe  the  <'  two  certain  bonds  or 
obligations,"  as  being  made  payable  to  the  mortgagees,  but  mere- 
ly recites  that,  *'  Daniel  Duval  is  justly  indebted  to  the  said 
parties  of  the  second  part,  &c."  Tiie  mortgage  then  is  not  con- 
tradicted by  the  production  of  securities  payable  to  "  Maria 
Machudo  Caro^'  one  of  the  mortg.igees,  but  the  reasonable  in- 
tendment is,  that  although  one  of  the  parties  is  named  in  the 
notes,  yet  all,  in  whose  favor  the  mortgage  is  made,  are  inter- 
ested in  the  proceeds. 

If  the  law  be,  as  it  has  been  determined  in  the  cases  cited  from 
Johnson  and  Cowen's  lieportSy  then  it  is  clear,  that  the  securi- 
ties intended  to  be  embraced  by  the  mortgage,  should  be  describ- 
ed with  reasonable  certainty,  in  order  that  they  may  be  identi- 
fied by  a  comparison,  or  else  they  should  be  shown  by  extrinsic 
proof  to  be  the  evidence  of  the  identical  debt  to  which  the  mort- 
gage refers.  That  parol  proof  of  the  identity  of  the  debt  is 
admissible,  is  sustained  by  the  most  respectable  authority. 

In  Shiveras  et  al.  v.  Caig  &  Mitchell,  7  Cranch's  Reports  50, 
the  mortgage  purported  to  secure  a  debt  of  ^630, 000  sterling, 
due  to  all  the  mortgagees.  But  it  was  really  intended  to  secure 
different  sums  due,  at  the  time  to  particular  mortgagees;  advances 
afterwards  to  be  made,  and  liabilities  to  be  incurred  to  an  uncer- 
tain amount.  The  mortgage  was  upheld,  because  it  was  execu- 
ted in  good  faith.  The  court  remarking,  that  the  real  transaction 
appearing  to  be  fair,  though  somewhat  variant  irom  that  which 
is  described;  it  would,  therefore,  be  unjust  and  unprecedented  to 
deprive  the  person,  claiming  under  the  deed,  of  his  real,  equitable 
rights,  unless  it  were  in  favor  of  a  person  who  has  been,  in  fact, 
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injured  and  deceived  by  the  misrepresentation.  And  in  Jackson 
ex  dem.  &c.  v.  Bowen,  7  Cowen's  Reports  19,  the  mortgage 
referred  to  a  bond  bearing  even  date  for  seven  hundred  and 
fifty  dollars,  executed  by  the  mortgagor  to  the  mortgagees. 
Tiie  bond  intended  to  be  secured  was  dated  a  few  day's  prior  to 
the  mortgage,  payable  to  tiie  mortgagees  and  two  others;  and 
was  a  bond  of  indemnity,  &c.  against  a  promissory  note  for 
seven  hundred  and  fifty  dollars,  executed  by  the  mortgagees  and 
the  two  others  to  the  mortgagor  or  order,  dated  November  ISth 
1817;  which  the  makers  were  obliged  afterwards  to  pay.  It 
was  held  that  the  variance  was  immaterial,  and  that  the  reference 
was  sufficiently  certain;  or  if  not,  that  it  might  be  made  so  by 
parol  evidence,  showing  that  the  bond  produced,  was  the  one 
intended.  These  citations  may  suffice  to  show,  that  a  mis- 
description of  the  debt  intended  to  be  secured,  will  not  vitiate  a 
mortgage;  and  that  the  variance  may  be  explained  by  extrinsic 
proof. 

In  concluding  that  a  mortgage  cannot  assign  the  right  to  the 
mortgaged  property,  without  also  assigning  the  debt  to  which  it 
is  an  incident,  we  do  not  desire  to  be  understood  as  intimating 
^hat  it  is  incompetent  for  the  mortgagee  to  relinquish,  by  contract^ 
thepossession  to  a  third  person,  at  any  time,  until  the  debt  is 
paid. — But  the  defendant  does  not  claim  to  occupy  under  such  a 
contract — he  insists  upon  the  validity  of  the  assignrr/ent  to  him- 
self. 

In  the  case  before  us,  no  evidence  was  oOered  to  show  that  by 
"  two  certain  bonds  or  obligations"  as  referred  to  in  the  mort- 
gage, were  intended  the  two  promissory  notes  produced  at  the 
trial,  but  the  reverse  is  rather  inferable.  The  admission  of  the 
notes,  without  this  additional  proof  according  to  the  view  we 
have  taken,  was  erroneous. 

2.  The  common  law  gave  to  the  legal  owner,  an  extrajudicial 
and  summary  remedy  by  entry,  when  another  person,  having  no 
right,  had  previously  taken  possession  of  lands  and  tenements. 
In  such  case  the  party  entitled,  might  make  a  formal  but  peace- 
able entry  thereon,  declaring  that,  thereby  he  took  possession, 
93 
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and  this  notorious  act  of  ownership,  was  considered  equivalent 
to  a  feodal  investiture  by  the  lord.  And'this  entry  gave  seizin, 
or  put  into  immediate  possession  him  that  had  a  right  of  en- 
tr}'  on  the  estate,  and  thereby  made  him  complete  owner  and 
capable  of  conveying  from  himself  by  either  descent  or  purchase. 

This  remedy,  by  entry,  was  allowed  only  in  case  of  ouster  by 
abatement,  intrusion  and  disseizin;  for  the  original  entr}'  of 
the  wrongdoer  being  unlawful,  a  remedy  was  afforded  by  the 
mere  entry  of  him  who  had  right.  And  this  right  of  entry  was 
taken  avvay  by  a  descent  cast. 

The  descents,  which  take  away  entries,  are  when  any  one, 
seized,  by  any  means  whatsoever,  of  the  inheritance  of  a  cor- 
poreal hereditament,  dies,  by  reason  whereof  the  same  descends 
to  his  heir:  in  such  case,  however  feeble  the  right  of  the  an- 
cestor might  be,  the  entry  of  any  other  person  who  claims  title 
to  the  freehold  is  taken  away;  and  he  cannot  recover  possession 
against  the  heir,  by  this  summary  method,  but  is  driven  to  his 
action  to  gain  a  legal  seizin  of  the  estate.  And  the  reason  why 
the  right  of  entry  is  tolled,  \s,  first,  because  the  heir  comes  to 
the  estate  by  act  of  law,  and  not  his  own  act;  the  law,  therefore, 
protects  his  title,  and  will  not  suffer  his  possession  to  be  divested, 
till  the  clain)ant  has  proved  a  better  right.  Secondly,  because 
the  heir  may  not  suddenly  know  the  true  state  of  his  title,  and 
therefore,  the  law,  which  is  ever  indulgent  to  heirs,  takes  away 
the  entry  of  such  claimant,  as  neglected  to  enter  on  the  ancestor, 
who  was  well  able  to  defend  his  title;  and  leaves  the  claimant 
only  the  remedy  of  an  action  against  the  heir.  Thirdly,  because 
the  rule  was  adapted  to  the  military  spirit  of  the  feodal  system, 
and  tended  to  make  the  feodalory  bold  in  war;  since  his  children 
could  not,  by  any  mere  entry  of  another,  be  dispossessed  of  the 
lands,  whereof  he  died  seized.  And  la.jtly,  because  it  was 
agreeable  to  the  dictates  of  reason,  and  the  general  principles  of 
the  common  law.  [3  Bla.  Com,  17-4  to  179:  2  Bac.  Ab.  304  to 
312:  3  Reeve's  Eng.  L.  16:  4  Ibid.  236:  2  Milliard's  Ab. 
177  and  190:  Co.  ].it.  266.  a.  238.  a.  240.  b.  256.  a.  Adams  on 
Ejectment  41  to  45:  Taylor  v.   Horde,    1    Burr.   Rep.   CO:   12 


JUNE  TERM,   1840.  739 

Doe  ex  devi.  Duval's  heirs  v.  McLoskey. 

East's  Rep.  41:  Carter  v.  Tash,  I  Salk.  Rep.  241:  Hoe  ex  d em. 
V.  Staple,  2  T.  Rep.  6S4. 

Though  the  effect  of  a  defcent  cast,  upon  the  right  of  entry 
in  the  cases  enumerated,  is  generally,  as  we  have  stated  it,  yet 
there  are  exceptions,  to  the  rule.  [See  2  Bac.  Ab.  307  to  311, 
and  the  authorities  above.]  And  it  has  been  held,  tliat  ejectment 
lies  after  a  dessent  cast,  though  there  is  no  right  of  entr}  • 
[Mockbee  v.  Clagelt,  2  Har.  &  iVlcH.  Rep.  1,  and  3  Ohio  Rep. 
237.]  So,  also,  where  the  entry  of  the  party,  or  his  ancestor, 
was  originally  lawful,  and  the  continuance  in  possession  only 
unlawful,  the  entry  is  not  tolled.  [Dowl  &  R.  Rep.  41.]  But 
it  is  needless  to  consider  this  doctrine  further,  since  it  is  clear 
that  even  conceding  the  common  law,  in  this  particular,  to  be  in 
full  force  fiere,  it  cannot  be  applied  to  the  defendant  as  the  as- 
signee of  the  mortgage  (o  the  Caro's. 

Supposing  the  assignment  to  be  valid,  we  have  seen  that  the 
assignee  was  placed  in  the  same  situation  which  the  mortgagee 
pioviously  occupied.  Now  the  mortgagee  had  a  continuing 
right  of  entry,  which  he  might  exercise  at  any  time;  or  he 
might,  at  his  election,  permit  the  mortgagor  to  retain  the  posses- 
sion. It  is  said  the  mortgagee  is  entitle  to  the  possession,  that 
he  may  prevent  waste,  and  keep  the  property  from  being  les- 
sened in  value  in  any  way,  and  also  to  enable  him  to  receive  the 
rents  and  profits.  (Southerin  et  al.  v.  Mendrum,  5  N.  Hamp. 
Rep.  420:  Newhall  v.  Wright,  3  Mass.  Rep.  138.)  For  so  long 
as  he  permits  the  mortgagor  to  remain  in  possession,  he  has  no 
right  to  the  rents  and  profits.  {Ex parte  Wilson,  2  V^esey  and 
B.  Rep.  252.)  The  right  of  entry  then,  in  such  a  case,  results 
from  the  contract  of  the  parties:  it  is  a  continuing  right,  to  be 
exercised  or  not,  at  the  pleasure  of  the  mortgagee;  and  depend- 
ing upon  contract,  cannot  be  divested  by  the  death  of  the  mort- 
gagor, or  other  event,  which  does  not  annul  the  mortgage,  or 
bar  a  remedy  upon  it.  Other  reasons  might  be  stated,  to 
show  the  inapplicability  of  the  doctrine,  in  regard  to  a  descent 
cost,  to  the  case  of  the  defeiidantj  but  those  already  noticed  are 
deemea  conclujive. 
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3.  Since  the  argument  at  liie  bar,  a  gentleman  interested  as 
counsel  in  another  case,  in  sustaining  the  views  of  the  plaintifls, 
upon  the  point  we  are  now  to  examine,  has  submitted  to  us, 
some  written  suggestions,  with  a  reference  to  authorities,  in 
which  he  insists,  that  the  limitation  in  regard  to  suits  against  ex- 
ecutors and  administrators,  is  materially  different,  in  its  opera- 
tion and  effect,  from  the  general  statute  of  limitations.  That, 
although  an  administrator  may  not  be  bound  to  plead  the  general 
statute,  yet  he  is  bound  to  plead  the  statute  which  relates  to 
him,  in  that  character;  and  that  the  latter  act  not  only  bars  the 
remedy,  but  extinguishes  the  debt.  And  further,  so  regardful 
is  the  lav7,  of  the  interest  of  all  parties,  who  are  entitled  to  any 
part  of  the  estate  of  deceased  persons,  that  the  plaintiff,  in  de- 
claring, must  show  that  his  demand  is  not  barred  by  a  failure  to 
present  it  within  the  proper  time.  It  is  then  concluded,  that  as 
the  debt  intended  to  be  secured  is  the  principal,  and  the  mort- 
gage the  incident,  the  debt  being  extinguished  by  the  statute 
prescribing  the  time,  within  which  claims  against  the  estate  of 
a  testator  or  intestate,  must  be  presented  to  the  personal  repre- 
sentative, the  mortgage  of  corftequence  ceases  to  retain  a  valid 
existence. 

This  argument  is  attempted  to  be  sustained,  by  decisions  of  the 
supreme  court  of  Massachusetts,  founded  on  the  legislation  of 
that  State.  The  first  enactment  declares,  that  "  No  executor  or 
administrator,  after  having  given  notice  of  his  appointment,  as 
provided  in  the  first  section,  shall  be  held  to  answer  to  the  suit 
of  a  creditor  of  the  deceased,  unless  it  be  commenced  within 
four  years  from  the  time  of  his  giving  bond  as  aforesaid,  except- 
ing in  the  cases  hereinafter  excepted."  //  has  been  held,  ibat 
this  special  limitation  is  not  created  for  the  personal  convenience 
of  the  executor  or  administrator,  but  for  the  benefit  of  the  per- 
sons interested  in  the  estate  he  may  represent  ;  and  that 
although  an  administrator  is  not  bound  to  plead  the  general 
statute,  yet  he  is  bound  to  plead  this  statute  which  relates 
directly  to  himself.  And  further,  that  although  an  acknow- 
ledgment by  an  executor  or  administrator,  after  the  time 
limited  by  the  general  statute,  may  revive  a  debt  against  the  tes- 
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tator  or  intestate,  yet  his  acknowledgment  will  not  have  that 
eflect,  if  the  time  prescribed  by  the  special  statute  has  elapsed. 
For,  being  bound  to  plead  the  latter,  whenever  it  would  bar  the 
debt  claimed,  no  promise  or  admission  on  his  part,  could  operate 
to  defeat  the  plea.  ,dnd  lastly,  the  special  act  not  only  suspends 
the  remedy,  but  extinguishes  the  debt.  (Brown  el  al.  v,  An- 
derson, Administrator,  13  Mass.  Rep.  201:  Scott  v.  Hancock 
et  al.  ibid.  162:  Emerson  v.  Thompson  et  al.  16  Mass.  Rep. 
429:  Thompson  v.  Brown  et  al.  16  Mass.  Rep.  172:  Dawes  v. 
Shed  et  al.  15  Mass.  Rep.  7:  Hall  v.  Bumslead  20  Pick.  Rep. 
2:  Angell  on  Lim.  2S3  to  290. 

There  is  certainly  nothing  in  the  terms  of  the  act  cited,  to 
show  that  the  debt  is  extinguished.  It  merely  declares,  that  the 
executor  or  administrator  shall  be  held  to  answer  to  the  suit  of 
any  creditor,  &c.,  not  that  he  shall  not  be  bound  to  pay  the  debt. 
This  language  is  not  more  stringent  than  that  emploj'ed  in  the 
general  statute  of  limitations  of  Massachusetts,  which  is  as  fol- 
lows: "  The  following  actions  shall  be  commenced  whithin  six 
years  next  after  the  cause  of  action  shall  accrue,  and  not  after- 
wards," &c.  It  is  the  acknowledged  office  of  the  courts  of  Mas- 
sachusetts, to  expound  her  own  statutes;  yet  we  cannot  help 
thinking,  that  harmony  of  decision  would  have  been  better  pre- 
served by  determining  that  the  special,  like  the  general  act,  mere- 
ly barred  the  remedy. 

In  some  of  the  cases  cited  it  is  regarded  as  a  clear  principle 
that  a  promise  by  an  executor  or  administrator,  will  remove  the 
bar  of  the  general,  though  not  of  the  special  statute.  This  dis- 
tinction in  our  opinion,  is  not  defensible.  In  neither  case  will 
the  promise  revive  the  remedy.  In  Peck  v.  Botsford,  7  Covvn. 
Rep.  ISO,  the  supreme  court  of  Connecticut  in  considering  the 
effect  of  such  a  promise  say,  "  our  laws  regard  an  executor  as  an 
agent  or  trustee;  without  any  beneficial  interest  given  to  him  by 
(he  will.  The  personal  property  is  indeed  vested  in  him  to  pay 
the  debts  and  legacies  of  the  deceased.  The  residue  goes  to  the 
heir  or  devisee.  His  duty  is  to  settle  the  estate  according  to 
law;  and   not   to  subject  it  to  debts  by  his  admission."     The 
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case  of  Thompson  v.  Peter,  12  Wheat.  Rep.  563,  is  an  authority 
quite  as  direct  (o  show  that  an  executor  or  administrator  cannot 
revive  a  debt  against  the  estate  he  may  represent  by  a  promise 
to  pay. 

In  Gookin  v.  Sanborn  et  al.  3  N.  Hamp.  Rep.  491,  it  was 
held  that  a  claim  against  the  estate  of  a  deceased  person  is  extin- 
guished, if  not  exhibited  to  the  executor  or  administrator  within 
the  time  prescribed  by  law.  But  the  terms  of  the  statute  of  New 
Hampshire  are  so  explicit  that  the  court  could  have  attained  no 
other  conclusion.  So  far  as  need  be  noticed,  they  are  as  follows: 
"  That  in  case  any  creditor  shall  neglect  to  exhibit  his  or  her 
demand  against  said  estate,  to  the  executor  or  administrator  with- 
in the  term  of  two  years  next  after  proving  the  will,  or  taking  ad- 
ministration &c.,  such  demand  shall  be  extinguished,  and  the 
creditor  totally  barred  from  recovering  the  same." 

The  remaining  provision  of  the  Massachusetts  statute,  on 
which  one  of  the  authorities  cited  rests,  is  in  these  word:  "  Af- 
ihe  settlement  of  any  estate  by  an  executor  or  administrator,  and 
after  the  expiration  of  the  time  limited  for  the  commencement 
of  actions  against  him,  by  the  creditors  of  the  deceased,  the  heirs, 
next  of  kin,  devisees  and  legatees  of  the  deceased,  shall  be  lia- 
ble in  the  manner  provided  in  the  following  sections,  for  all 
debts  which  could  not  have  been  sued  for,  against  the  executor 
or  administrator,  and  for  which  provision  shall  not  have  been 
made,  &c."  Again:  "any  such  creditor  whose  right  of  action 
shall  first  accrue,  after  the  expiration  of  the  said  time  of  limita- 
tion, and  whose  claim  shall  not  have  been  presented  to  the  judge 
of  probate,  or,  if  presented,  shall  not  have  l>een  allowed,  &c. 
may  recover  the  same  against  the  heirs  and  next  of  kin,  of  the 
deceased,  and  the  devisees  and  legatees  under  his  will,  each  one 
of  whom  shall  be  liable  to  the  creditor,  to  an  amount  not  exceed- 
ing the  value,  whether  of  real  or  personal  estate,  that  he  shall 
have  received  from  the  deceased,"  &c.  *',And  provided  further, 
that  no  such  suit  shall  be  maintained,  unless  it  be  commenced 
within  one  year  next  after  the  time  when  the  right  of  action  shall 
first  accrue."     (Rev'd.  Statute  of  Mass.  ed.  1S36,  p.  448.)     In 
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Hall  V.  Bumpstead  el  al  20  Pick.  Hep.  2,  it  was  decided  thai  in 
an  action  against  an  heir,  the  plaintiff  must  bring  himself  wiiliin 
this  enactment,  and  the  declaration  must  shov\'_,  that  administra- 
tion had  been  taken  out  on  the  estate  of  the  ancestor,  that  the 
demand  was  not  due,  and  payment  of  it  could  not  have  been 
claimed  and  enforced  within  four  years  after  the  grant  of  ad- 
ministration, and  that  the  action  was  brought  within  one  year 
after  payment  of  the  demand  could,  by  law,  be  enforced.  It  is 
argued,  upon  the  authority  of  this  case,  that  it  is  incumbent 
upon  a  party,  who  sets  up  a  claim  against  the  estate  of  a  deceased 
person,  to  show  affirmatively  in  his  pleading,  that  the  claim  was 
presented  to  the  executor  or  administrator,  within  the  proper 
time.  We  think  the  case  cited,  gives  no  countenance  to  the  con- 
clusion attempted  to  be  deduced  from  it.  An  executor  or  ad- 
ministrator is  liable  to  the  payment  of  the  debts  of  his  testator  or 
iatestate  to  the  extent  of  the  assets,  in  virtue  of  the  common 
law;  and  all  that  is  necessary  in  pleading,  either  at  law  or  ifi 
equity,  is  to  set  forth,  with  legal  precision,  a  demand,  which  the 
deceased  is  liable  to  pay.  Matters  of  avoidan<:e  must  come  from 
the  defendant.  But  the  liability  of  the  heirs  is  of  an  extraordi- 
nary character — created  by  and  depending  upon  the  statute;  and 
according  to  all  analogy,  a  party  suing  the  heirs  must  bring 
himself  within  tha  provisions  of  the  act  by  apt  averments  and 
proof.  And  in  conformity  to  this  view,  is  the  principle  of  de- 
cision in  the  case  cited.  This  disposes  of  the  written  sugges- 
tions submitted  to  us,  so  far  as  they  are  pertinent  to  the  present 
inquiry;  and  our  opinion  is,  that  they  do  not  establish  the  con- 
clusion, that  the  bar  of  the  debt  intended  to  be  secured,  operates 
in  bar  of  all  proceedings  on  the  mortgage. 

But  we  have  a  statute  of  our  own,  in  reference  to  which  this 
point  must  be  considered:  it  is  in  these  words:  "  AH  claims 
against  the  estates  of  deceased  persons,  shall  be  presented  to  the 
executor  or  administrator,  within  eighteen  months  after  letters* 
testamentary,  or  letters  of  administration  shall  have  been  granted 
to  said  executor  or  administrator,  and  not  after;  and  all  claims 
not  presented  within  the  lime  aforesaid,  shall  be  forever  barred 
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from  a  recovery:  Provided,  That  the  provisions  of  this  seclion 
shall  not  extend  to  persons  under  a^^G,fcme  covert,  persons  insane, 
or  non  compos  mentis,  to  debts  contracted  out  of  this  territory, 
nor  to  claims  of  heirs,  or  legatees,  claiming  as  such."  This 
statute  does  not  require  the  creditor  to  sue  within  any  definite  pe- 
riod, but  merely  directs  that  his  claim  shall  htpresented.  The 
consequence  of  a  failure  to  present  it,  is  not  an  extinguishment 
of  the  demand,  but  merely  a  bar  of  its  recovery .  Here  then,  there 
is  no  ground  for  thearj^ument,  that  the  debt  being  extinguished, 
the  mortgage  which  is  mere  incident,  becomes  also  inoperative. 

We  have  already  seen  that  a  mortgagee  of  land  has  three 
several  remedies.  1.  An  action  upon  the  bond  or  other  evi- 
dence of  indebtedness,  intended  to  be  secured.  2.  An  action 
to  recover  the  possession;  and  3.  A  suit  in  equity,  with  the 
view  to  a  foreclosure  and  sale.  And  he  may  prosecute  all  or 
either  of  these  remedies  at  the  same  time,  until  he  obtains  satis- 
faction. Such  being  the  law,  we  cannot  conceive  how  the  loss 
of  one  remedy  should  bar  the  others.  (Lamb  v.  Clark,  5  Pick. 
Rep.  193:  Miller  e/ «/.  v.  Miller,  7  Pick.  Rep,  133:  Ferriss  v, 
Ferriss,  1  Root  Rep.  465:  Ashley  v.  Hill^  6  Conn.  Rep.  246.) 
If  the  duty  still  remains,  the  plaintiff  may  adopt  any  appropriate 
means  for  its  enforcement. 

A  mortgage,  as  we  have  seen,  passes  to  the  mortgagee,  as  be- 
tween himself  and  the  mortgagor  the  estate  in  the  land;  and 
therefore  gives  something  more  than  a  mere  security  for  a  debt. 
It  confers  a  specific  lien  upon  property, of  which  the  mortgagee, 
unless  restrained  by  contract,  may  at  any  time  take  possession 
and  retain  it,  until  the  debt  is  paid:  and  consequently  the  de- 
cisions, in  regard  to  the  effect  of  liens,  after  the  statute  has  run 
against  the  debt,  are  strictly  applicable.  In  Spears  v.  Hartley, 
3  Esp.  Rep.  SI,  Lord  Eldon  declared  it  as  his  opinion,  that 
though  the  statute  of  limitations  has  run  against  a  demand,  if  the 
creditor  obtains  the  possession  of  goods,  on  which  he  has  a  lien 
for  a  general  balance,  he  may  hold  for  that  demand,  by  virtue  of 
the  lien.  And  in  Higgins  v.  Scott,  2  Barnw.  &Adol.  Rep.  431: 
Hyatt,  an  attorney,  elaimed  a  lien  upon  a  judgment,  though  his 
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debt  was  barred  by  the  statute  of  limitations;  whereupon  it  was 
contended  that  the  h"en  was  gone.  But  the  court  held,  that  the 
statute  barred  the  remedy  but  not  the  debt,  and  that  the  attorney 
who  had  taken  no  steps  to  recover  his  costs  for  six  years,  had 
still  a  right  to  be  paid  from  the  sale  of  the  property  under  exe- 
cution. True,  these  are  cases  of  a  lien  on  personal  estate,  but 
the  principle  which  influenced  their  decision  is  strictly  applica- 
ble to  real  estate;  and  the  continuance  of  the  lien,  in  respect  to 
both  descriptions  of  property,  must  depend  upon  the  existence 
of  the  debt. 

The  estate  of  the  mortgagor,  (in  order  to  make  the  security 
available,)  having  vested  in  the  mortgagee,  so  long  as  the  debt 
continues,  he  should  be  permitted  to  reduce  the  mortgaged  pro- 
perty into  posession  at  any  time,  until  the  statute  has  run  against 
an  action  of  ejectment.  Or  he  might  waive  that  remedy  and 
proceed  in  equity  for  a  foreclosure  and  sale.  This  conclusion 
seems  necessarily  to  follow  from  the  consideration  that,  the  sta- 
tute operates  to  defeat  the  remedy,  without  discharging  the  duty. 

It  may  seem,  quite  a  refinement  to  speak  of  a  right  as  exist- 
ing, which  can  never  be  revived  or  enforced,  yet  a  long  con- 
tinued course  of  decision,  has  so  often  recognized  it,  in  the  con- 
struction of  the  statute  of  limitations,  that  it  may  be  considered 
a  principle  too  firmly  fixed  to  be  changed,  save  only  by  legisla- 
tion. 

The  mortgagee  then,  having  a  specific  lien  for  the  payment  of 
his  debt,  there  can  be  no  reason  why  he  should  advise  the  ad- 
ministrator of  his  debt,  in  order  to  have  the  benefit  of  the  lien. 
The  grant  of  letters  of  administration  does  not  confer  upon  the 
grantee  the  right  to  administer  the  realty.  True,  he  may  ask 
and  upon  proper  proof  obtain  an  order  from  the  court  appoint- 
ing him,  for  the  sale  of  the  land  of  the  deceased,  for  payment 
of  debts,  &c.  but  he  cannot  receive  the  proceeds  until  he  exe- 
cutes an  additional  bond.  This  being  the  case,  surely  there  is 
no  necessity  for  presenting  to  the  administrator  the  claim  of  the 
mortgagee;  unless  the  security  is  deemed  insufficient,  and  the 
estate  of  the  deceased  is  looked  to  for  the  deficiency — in  the  lat- 
94 
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ter  case,  the  presentation  of  the  claim,  as  required  by  our  statute, 
is  indispensable. 

This  view,  is  deemed  sufficient,  to  show  that  the  validity  of 
the  mortgage  assigned  by  the  Caro''s  to  the  defendant  is  not  im- 
paired by  the  failure  to  present  the  notes  intended  to  be  secured 
to  the  administrator  of  Duval,  within  the  time  limited  by  statute. 
[See  Belknap  v.  Gleason,  6  Conn.  Rep.  2d  series  160:  Lingan 
V.  Henderson,  1  Elands.  Rep.  2S2:  v. 

2  Hals.  Rep.:  Hughes  e/ a/,  v.  Edwards  and  wife,  9  Wheaton's 
Rep.  4S9:  Elmendorf  v.  Taylor,  10  Wheaton's  Rep.  152. 

IV.  In  respect  to  the  deed  from  Maria  Machado  Caro  and 
Catharine  Duval  to  the  defendant,  its  inadmissibility  was  not 
shown  to  the  circuit  court,  so  as  to  have  authorized  its  rejection. 
The  plaintiffs  objection  to  it,  was  founded  upon  the  assertion, 
that  the  grantors  had  no  tranferabie  right  to  the  property  em- 
braced by  their  deed.  No  evidence  was  adduced  to  the  court  to 
sustain  the  objection,  and  the  court  could  not  regard  it  as  well 
founded,  merely  upon  the  suggestion  of  counsel.  The  defend- 
ant might  have  given  in  evidence  a  conveyance  from  Mrs.  Caro 
and  Mrs.  Duval,  and  then  have  shown  by  proof,  that  they  had 
such  a  title  as  was  the  subject  of  sale.  If  this  auxiliary  proof 
was  not  offered,  the  plaintiffs  might  then  have  called  upon  the 
court  to  reject  the  deed,  or  in.'«truct  the  jury  as  to  its  legal  effect. 
But  the  bill  of  exceptions  does  not  thus  present  to  us  the  legal 
question. 

V.  The  letters  from  the  defendant  to  Mrs.  Duval,  during  her 
residence  in  Cuba,  do  not  tend  dii^ectly  to  destroy  the  title 
which  the  defendant  had  souglit  to  establish  by  his  proofs  nor  do 
they  directly  aid  the  plaintiffs'  titlR.  And  if  they  were  admis- 
sible for  any  purpose,  it  was  as  indirect  evidence  to  impair  the 
defendants  title,  by  showing  that  so  far  as  it  was  deduced  from 
Mrs.  D.  it  had  its  origin  in  fraud,  and  was  of  consequence,  void. 
In  thus  limiting  the  only  purpose  lor  which  these  letters  to  be 
received  by  the  jury,  it  will  follow  from  what  we  have  said,  that 
the  circuit  couri  did  not  err. 

VI.  The  depositions  taken  in  the  suit  in  chancery,  were 
rightfully  rejected.     Under  the   circumstances    in  which  they 
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were  offered,  ihey  would  have  been  inadmissible,  though  the 
parties  had  been  the  same  at  law  ae  in  equity.  In  Pleasants  v. 
Clements,  (2  Leigh's.  Rep.  474,  482,)  it  was  determined  that  on 
the  trial  of  an  action  at  law,  depositions  taken  in  a  soil  in  chan- 
cery, between  the  same  parties,  are  not  proper  evidence,  unless 
the  witness  be  dead,  or  otherwise  incapable  of  attending  the  trial. 
Our  statutes  in  regard  to  depositions  in  suits  at  law,  very  clearly 
inhibit  the  admission  of  such  proof. 

VII.  It  is  unnecessary  to  inquire  whether  the  land  in  contro- 
versy, lying  between  Water  street  ftnd  the  channel  of  the  river, 
vested  in  Hunt  and  the  Caro's,  under  the  mortgages  from  Duval, 
or  whether  the  plaint  iff-!,  as  the  heirs  of  the  mortgagor,  are  not 
entitled,  under  the  act  of  Congress  of  the  26th  of  May,  1824, 
<*  Granting  certain  lots  of  ground  to  the  corporation  of  the  city 
of  Mobile,  and  to  certain  individuals  of  the  said  city,"  as  the 
question  will  not  probably  arise  on  a  subsequent  trial.  In  the 
case  of  the  Mayor  and  Aldermen  of  Mobile  v.  Eslava,  (9  Port. 
Rep.  577)  it  was  decided  that  the  act  referred  to,  did  not  interfere 
with  the  ri<;h!s  of  riparian  proprietors,  and  Ihat  Congress 
did  ?iol  possess  Ihe  constihilionat  right  to  grant  the  shore  of 
the  navigable  loaters  within  the  States.  If  the  part  of  the  land 
sought  to  be  recovered  in  virtue  of  the  act  of  Congress,  was,  at 
the  period  stated  in  the  act,  embraced  (as  it  is  supposed)  within 
the  limits  of  the  shore,  then  the  case  cited,  is  decisive  of  the 
point. 

VIII.  We  think  the  court  very  properly  refused  to  instruct 
the  jury  that  the  purchases  made  by  the  defendant,  of  the  real 
estate  of  Daniel  Duval,  did  not  inure  to  the  plaintiffs  so  as  to  au- 
thorize them  to  recover  at  lavv.  The  plaintiffs  did  not  make  the 
defendant  their  attorney,  and  as  he  did  not  act  in  that  capacity, 
they  could  not  object  to  his  purchases  merely  because  he  was  an 
agent.  Mrs.  Duval  diil  not,  nor  could  have  invested  the  defen- 
dant with  authority  to  purchase  the  property  of  her  intestate's 
estate,  for  the  benefit  of  those  interested  therein — nor  does  it  ap- 
pear that  she  ever  insisted  upon  the  benefit  of  any  purchase 
made  by  him. 
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It  appropriately  pertains  to  equity,  to  set  aside  a  purchase 
by  a  trusteee  or  agent,  nnade  at  a  sale  on  account  of  his  cestui 
que  trust.  That  tribunal  alone  can  do  justice  between  the  par- 
ties, by  placing  them  in  statu  quo.  And  in  ihat  tribunal  too, 
the  plaintiffs  if  they  have  been  injured,  and  will  make  out  a  prop- 
er case,  can  obtain  redress.  It  might  be  competent  for  them  to 
show  that  the  defendant  availed  himself  of  his  agency  to  their 
prejudice,  and  became  the  purchaser  of  the  land  of  their  father's 
estate,  at  a  sum  less  than  its  value.  (Saltmarsh  v.  Beene,  4 
Porter's  Rep.  283,  and  case«  there  cited.) 

IX.  By  the  twenty-first  rule  for  the  government  of  the  prac- 
tice in  chancery,  (1  Stew't.  Rep.  618)  it  is  provided  that 
**  where  a  suit  at  law  and  a  bill  in  chancery,  are  instituted  for 
the  same  claim  or  demand,  the  defendant  on  suggestion,  sup- 
ported by  affidavit,  may  move  the  court  to  inspect  the  records, 
and  if  it  appear  that  the  two  suits  are  for  one  and  the  same  cause 
of  action,  it  shall  be  ordered  that  the  plaintiff  elect,  in  which 
he  will  proceed,  and  that  he  dismiss  the  other. 

This  rule  is  imperative,  and  requires  that  the  plaintiff  shall 
dismiss  either  his  suit  in  equity,  or  at  law,  where  the  causes  for 
which  they  are  brought  are  identical.  If  therefore  the  circuit 
court  upon  an  inspection  of  the  records,  was  satisfied  as  to  their 
identity,  the  refusal  to  permit  the  name  of  the  defendant  to  be 
stricken  from  the  record  at  law,  or  a  nolle  prosequi  io  be  entered 
as  to  him  was  clearly  proper, — the  rule  leaving  no  discretion  as 
to  the  course  of  procedure. 

The  other  questions  arising  upon  the  second  bill  of  exceptions, 
cannot  now  be  considered — they  regularly  come  up,  on  a  revis- 
ion of  the  case  in  chancery. 

Other  points  than  those  examined  have  been  raised,  but  the 
view  already  taken,  will  most  probably  lead  to  a  decision  of  the 
case  on  its  merits,  and  we  consequently  deem  it  unnecessary  to 
notice  them  more  particularly.  Without  attempting  to  recapit- 
ulate the  various  questions  adjudged,  we  will  content  ourselves 
with  declaring  that  the  judgment  of  the  circuit  court  is  reversed, 
and  the  case  remanded. 
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ACCOUNT  OPEN. 

1.  An  open  account  is  one  in  which  some  term  of  the  contract  is  not  settled  by 
the  parties,  whether  tlie  account  consists  of  one  item  or  many.  Sheppard  v. 
Wilkins.     62. 

2.  Thus,  where  five  loads  of  corn  were  sold  at  the  same  time  and  delivered,  and 

there  was  no  stipulation  as  to  the  2}rice,  ii  is  an  open  account.     Ibid. 
ACTION. 

1.  A  witness  can  have  several  actions  on  several  certificates  for  his  attendance, 
and  it  is  no  defence  to  a  suit  on  such  a  certificate,  that  a  former  recovery  has 
been  had  in  another  suit  by  the  same  plaintiff  on  another  certificate.  Hill  v. 
Proctor  &  White.     576. 

2.  When  a  witness  has  proved  his  attendance  within  five  da)'S  after  the  deter, 
mination  of  the  suit  in  which  he  was  subpoenaed,  and  has  secured  the  proper 
certificate  from  the  clerk;  his  right  of  action  is  complete  against  the  parly  who 
subpoenaed  him,  and  he  is  not  obliged  to  delay  his  suit  to  wait  the  result  of  an 
execution  against  the  unsuccessful  party.     Ibid. 

See  Partners  axd  Partnerships,  7,  8. 

AMENDMENTS. 

1.  When  the  plaintiff  is  allowed  to  file  additional  counts  to  his  declaration,  after 
the  reversal  of  a  judgment  in  the  same  cause,  it  is  the  exercise  of  a  discretion- 
ary power,  which  is  not  the  subject  of  revision  in  an  Appellate  Court.  Hol- 
loway  v.  Lowe.     246. 

APPEALS  AND  CERTIORARL 

1.  On  appeal  from  the  judgment  of  a  Justice  of  the  Peace,  the  trial  is  had  de  novo, 
on  the  merits  of  the  case,  it  is  therefore,  error  to  quash  the  proceedings  for  a 
defect  in  the  warrant.     McCrory  v.  Smith.     157. 

2.  The  County  Court  may  revise  on  appeal,  the  judgment  of  a  justice  of  the 
peace,  rendered  against  a  constable  and  his  sureties,  upon  a  notice  alledging 
that  the  former  had  failed  to  execute  a  writ  of  capias  ad  satisfaciendum, 
theretofore  placed  in  his  hands,  at  the  suit,  &c.  Patterson  et  als.  v.  Grace. 
264. 

3.  Though  the  statutes  in  respect  to  the  subject,  do  not  authorize  the  rendition 
of  a  judgment  against  a  constable  and  his  sureties,  on  notice  and  motion  for 
faihng  to  "execute  "  a  ca  sa,  yet  as  cases  taken  from  a  justice  of  the  peace,  to 
the  County  and  Circuit  Courts,  arc  to  be  tried  de  novo,  it  is  allowable  to  a 
plaintiff  to  amplify  in  the  statement,  he  may  file  on  appeal,  the  grounds  of  his 
motion.      Ibid, 
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4.  A  judgment  against  a  constable  and  his  sureties,  for  a  failure  to  return  final 
process,  must  be  limited  to  the  amount  for  which  the  same  issued,  with  infer- 
est  thereon  from  the  date  of  the  judgment  to  the  time  of  making  the  motion, 
together  with  the  costs  of  the  motion.    IhiJ. 

5.  Where,  on  an  appeal  from  a  justice  of  i!ie  peace,  the  amount  in  controversy 
exceeds  twenty  dollars,  the  case  must  be  tried  by  a  jury  ;  unless  the  mode  of 
trial  is  waived  by  the  form  of  pleading,  or  otherwise.     Ibid. 

See  Justice  of  the  Peace,  3. 

ARBITRATION  AND  AWARD. 

1.  An  agreement  to  refer  a  controversy  arising  out  of  a  covenant  of  warranty,  is 
not  a  bar  to  an  action  on  the  covenaTt,     Bozeman  v.  Gilbert.     90. 

2.  A  7nere  agreement  between  the  parties  to  a  contract,  that  they  will  refer  all 
matters  in  controversy  between  them,  to  the  arbitrament  of  disinterested  per- 
sons, cannot  be  enforced  either  in  a  Court  of  Law  or  a  Court  of  Equity.  Jbid. 

3.  When  the  judgment  of  the  Court,  confirming  an  award  of  arbitrators,  states 
that  the  "arbitrators  were  sworn  according  to  law,"  if  it  does  not  appear  from 
the  record  that  an  oath  was  administered  to  them  before  the  award  was  made, 
this  Court  will  intend  that  proof  was  made  that  such  was  the  fact.  Price  v. 
Kirby.     184. 

4.  When  arbitrators  recite  "  under  their  hands  and  seals"  that  an  award  was 
made,  but  omit  making  a  scroll  opposite  their  names,  it  is  a  sufficient  compli- 
ance with  the  statute.     Ibid. 

5.  No  objection  can  be  made  to  an  award  in  the  appellate  Court,  which  was  not 
made  in  the  Court  below;  unless  it  appear  from  the  record,  that  the  award  did 
not  decide  the  matters  in  controversy.    Ibid. 

G.  The  statute  of  this  State  relating  to  awards,  does  not  affect  the  right  of  sub- 
mitting to  award,  as  regulated  by  the  common  law  ;  but  merely  gives  to  awards 
thus  made,  an  effect  which  they  had  not  at  common  law.  Martin  v.  Chap, 
man.     278, 

7.  A  verbal  submission  to  abide  by  the  award  of  arbitrators,  is  valid  ;  and  an 
award  made  pursuant  thereto,  will  be  binding,  if  the  authority  is  not  revoked 
before  the  award  is  made.     Ibid. 

8.  C,  as  the  agent  of  O,  entered  into  a  submission  with  A,  to  refer  certain  mat- 
ters to  reference  under  the  statu'e ;  the  arbitrators  made  an  award  in  favor 
of  A,  without  stating  against  whom, — held  that  it  was  error  to  render  judg- 
ment  against  C,     Callahan  v,  McAltxander.     366, 

ASSUMPSIT.  ACTION  OF. 

1.  In  the  action  of  assumpsit,  it  is  not  necessary,  that  the  writ  should  be  in  a 
plea  of  *'  Tresspass  on  the  case  ;"  it  is  sufficient  if  it  be  "  in  a  plea  of  the 
case."     C-  B.  (J-  J.  A.  Stovall  v.  J.  M.  &  L.  S.  Nabors,     218. 

2,  When  the  wife  of  D.  filed  a  bill  in  Chancery  for  divorce  and  alimony,  on  the 
ground  among  others,  that  the  husband  was  a  lunatic  ;  and  the  Chancellor 
made  an  order,  allowing  a  thousand  dollars  per  arnum,  for  the  support  and 
maintenance  of  herself  and  children  ;  the  husband  being  afterwards  restored 
to  sanity,  and  the  bill  dismissed,  held,  that  an  action  of  assumpsit  would  lie 
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Rgainst  the  husband,  to  recover  a  euui  of  money,  due  for  the  tuition  of  tlie 
children,  on  a  contract  made  by  the  wife,  i)endiiig  the  bill  in  CLancery 
Harris  v.  Davis.     259. 

3.  The  action  of  assumpsit  will  lie  upon  an  express  parol  contract,  or  where  tl.e 
circumstances  of  the  transaction  are  such,  that  thn  law  will  imply  a  promise. 
And  although  this  action,  when  founded  on  an  implied  liability,  is  greatly  fa. 
vored,  and  has  been  likened  to  a  bill  in  equity,  yet  it  cannot  be  maintained, 
unless  the  plaintiff  shows  a  legal  right,  E.  B.  &.  A.  G.  Westmoreland  v. 
Davis.    299. 

4.  Nor  will  a  promise  by  a  defendant,  to  pay  money,  be  implied,  unless  he  was 
under  a  legal  obligation  to  pay.     Ibid. 

5.  Where  the  guardian  of  a  lunatic,  purchased  merchandize  (which  was  ciiarged 
to  him)  for  the  use  of  the  lunatic  and  his  family,  an  action  cannot  be  main- 
tained against  the  lunatic,  upon  an  implied  promise  to  pay  the  amount,  though 
he  has  recovered  his  reason,  and  his  property  been  restored  to  him,  without 
the  guardian's  retaining  any  part  of  it,  to  indemnify  himself  for  his  liabilities  on 
account  of  his  ward.  At  the  time  the  purchases  were  made,  the  lunatic  was 
not  in  a  condition  to  make  himself  liable  upon  an  implied  promise,  and  subse- 
quent events  cannot  create  it.    Ibid. 

6.  But  as  the  debt  was  contracted  on  account  of  the  lunatic  and  his  family,  he  is 
under  a  moral  obligation  to  pay  it;  and  a  promise,  after  a  return  of  his  reason, 
vifould  be  binding.  So,  he  would  be  liable,  upon  a  implied  undertaking,  to  re- 
imburse  the  guardian,  should  he  pay  the  debt.     Ihid, 

7.  Money  voluntarily  paid  under  ignorance  of  the  law,  cannot  be  recovered  back 
in  an  action  for  money  had  and  received.  The  Trustees  of  the  University  of 
Alabama  v.  Keller,  E.xecutri.x,  &c.     406. 

ATTACHMENT. 

1.  A  statement  in  an  affidavit  for  an  attachment,  that  the  defendant  is  "about  to 
abscond  himself  and  his  property  out  of  the  State,"  is  equivalent  to  allcdging 
that  the  defendant  is  about  to  remove  himself  and  his  property  out  of  the 
Slate,  p7-ivateli/,  and  therefore  is  substantially  within  the  statute.  Ware  v.  J. 
&  W.  Todd,  Administrator.     199. 

2.  Although  the  proper  direction  of  process  of  attachment  is,  to  the  sheriff,  yet,  a 
judgment  will  not  be  rever.-ed  because  the  attachment  is  directed  to  any  law- 
ful officer,  if  it  is  executed  by  the  proper  officer.     Ibid. 

3.  A  judgment  cannot  be  rendered  before  the  maturity  of  the  demand,  although 
the  statute  authorizes  an  attachment  to  issue  in  certain  cases,  before  the  debt  is 
due.     Ibid 

4.  In  such  a  case  the  proper  course  is  to  stay  proceedings  until  the  maturity  of  the 
debt,  and  then  to  proceed  to  judgment  as  in  other  cases.     Ibid. 

5.  An  attachment  may  be  sued  out  against  one  of  several  partners,  without  joining 
the  others.     Green  v.  Pyne.     235. 

6.  An  attachment  ought  not  to  be  quashed,  because  the  articles  of  personal 
property  levied  on,  are  not  specifically  described  in  the  sheriff's  return.    Ibid. 

7.  An-attachment  sued  out  previous  to  the  act  of  1837,  ought  not  to  be  qnashed 
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because  levied  on  land,  as  well  as  personal  estate.  It  may  be  doubted  whether 
the  levy  on  the  land  would  have  any  effect;  but  is  certain  that  the  levy  on  the 
personal  estate,  is  a  good  execution  of  the  process.     Ibid. 

8.  The  return  of  a  sheriff  to  a  judicial  attachment,  against  three  defendants,  that 
by  virtue  of  the  writ,  he  had  levied  on  certain  slaves,  and  that  the  same  were 
replevied  by  the  bond  of  the  defendant,  is  conclusive  to  show  that  the  slaves 
were  the  property  of  all  the  defendants.     Kirksey  et  als.  v.  Bates.     303. 

9.  When  an  attachment  is  sued  out,  under  the  act  of  December,  1837,  "  to  ex- 
plain and  amend  the  law  in  relation  to  attachments,"  as  auxiliary  to  a  suit  then 
existing,  it  is  not  necessary  to  alledge  in  the  attachment,  the  existence  of  a 
previous  suit.    Hounshell  v.  Phares.     580. 

10.  If  an  attempt  were  made  to  setup  such  an  attachment,  as  an  original  suit,  it 
could  be  defeated  by  plea  in  abatement.     Ibid. 
See  Lien,  5. 
ATTORNEY  AT  LAW. 
1.  An  attorney  at  law,  in  virtue  of  his  ordinary  poicers,  cannot  delegate  his 
authority  to  another,  so  as  to  raise  a  privity  between  such  third  person  and  his 
principal,  or  to  confer  on  him  as  to  the  principal,  his  own  rights,  duties  and 
obligations.    Johnson  v.  Cunningham.    219. 

13  AIL. 

1.  In  debt  or  sci.  fa.  against  bail,  the  bail  will  be  permitted  to  shew  by  plea,  that 
the  plaintiff  did  not  comply  with  the  requirements  of  the  statutes  before  de- 
manding bail.     Kennedy  V.  Rice.     11. 

2.  Bail  will  not  be  allowed  to  dispute  the  cause  of  action,  or  the  truth  of  the  affii- 
davit  filed  by  the  plaintiff  as  a  pre-requisite  to  the  demand  for  bail.     Ibid, 

3.  The  act  of  the  1st  February,  1839,  abolishing  imprisonment  for  debt,  does  not 
authorize  the  discharge  of  a  debtor  then  in  actual  or  constructive  custody.  lb. 

4.  Bail,  notwithstanding  this  act,  is  liable  for  the  debt  on  the  return  of  non  eat 
inventus  to  a  ca.  sa.  properly  sued  out;  and  is  authorized  to  arrest  and  sur- 
render  their  principal  in  discharge  of  themselves,  in  the  same  manner  as  before 
the  act.     Ibid. 

5.  If  a  ca.  sa.  since  the  statute,  is  sued  out  without  the  necessary  affidavit. 
Quere — whether  the  bail  may  not  plead  the  omission  in  bar  of  the  sci.  fa.    Ibid^ 

BAILMENT.~&e  Contract,  18. 

BANK. 

1.  To  sustain  a  judgment  by  default,  on  a  motion  by  a  bank,  under  the  statute, 
the  liability  of  the  defendant  must  be  shown  by  the  judgment  entry,  as  well 
as  the  notice  and  certificate  which  authorized  the  court  to  exercise  the  sum- 
mary  jurisdiction.  Clements,  Hall,  Gindrat  and  Steele  v.  The  Branch  of  the 
Bank  of  the  State  of  Alabama,  at  Montgomery.     50. 

2.  If  a  Bank  is  authorized  by  its  charter  to  receive  money  on  deposit,  Quere, 
whether,  under  this  power,  it  may  not  lawfully  undertake  to  collect  moneys^ 
on  all  negotiable  commercial  securities,  when  no  other  act  is  necessary  to  be 
done  than  to  forward  the  securities  to  their  place  of  payment,  and  demand 
and  receive  the  money.  The  Branch  of  the  Bank  of  the  State  of  Alabama,  at 
Montgomery  v.  Knox  &  Co.     148. 
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3.  When  a  bank  is  authorized  by  its  charter,  to  deal  in  bills  of  exchange  and 
discount  notes  made  negotiable  and  payable  at  the  bank,  with  two  or  more 
good  and  sufficient  securities,  it  may,  under  this  power,  undertake  to  collect 
bills  of  exchange  on  other  places;  the  restriction,  if  one  is  imposed  by  these 
terms,  only  extends  to  promissory  notes.     Ibid. 

4.  If  a  bank  receives  a  bill  for  collection,  and  omits  to  present  it  at  the  proper 
time  and  place,  for  payinent,  and  a  loss  is  sustained  in  consequence  of  this 
omission,  the  bank  is  liable  to  the  extent  of  the  loss.     Ibid. 

5.  If  the  owner  of  a  bill,  on  which  the  remedy  has  been  lost  by  the  neglect  of  a 
bank,  or  its  officers,  withdraws  it  from  the  custody  of  the  bank,  he  does  not 
thereby  waive  his  action  against  the  bank,  nor  will  the  pursuit  of  any  of  the 
parties,  discharge  the  bank  from  the  liability  to  answer  for  its  negligence.     lb. 

6.  The  President  pro  tern,  of  the  Branch  Bank  at  Mobile,  may  certify  under  its 
charter,  that  a  note  sued  on,  is  bona  fide  tlie  property  of  that  Branch.  Ban- 
croft  V,  The  Branch  of  the  Bank  of  the  State  of  Alabama,  at  Mobile.     230. 

7.  A  prayer  that  the  "  Branch  of  the  Bank  of  the  State  of  Alabama,  at  Mobile,  be 
made  a  party  to  the  bill,  by  serving  a  copy  of  the  same  on  John  B.  Norris,  the 
President  thereof,"  though  not  very  formal,  is  sufficient  to  evince  the  intention 
to  make  the  bank  a  paity.     Walker  et  als.  v.  Hailett.     379. 

8.  But  in  such  a  case,  the  subpccna  must  issue  to  the  bank;  and  if  issued  to  its 
President,  commanding  him  to  appear  and  answer,  a  judgment  pro  confesso, 
cannot  be  taken  against  the  bank,  for  want  of  an  answer.     Ibid. 

9.  The  President  of  a  bank,  or  other  officer  of  a  corporation,  may  be  made  a 
party  to  a  bill  in  chancery,  and  required  to  answer  upon  oath.     Ibid. 

10.  It  is  not  within  the  scope  of  the  powers  ordinarily  conferred  upon  the  Cashier 
of  a  bank,  to  appear  to,  and  defend  suits  against  the  corporation;  and  conse- 
quently he  cannot  answer  a  garnishment  which  has  been  sued  out  against  it. 
Such  an  answer  should  be  made  under  the  common  seal  of  the  bank,  either  by 
the  express  authority  of  the  Directors,  or  President,  who  thus  tar,  is  the  execu- 
tive  officer  of  the  board.     The  Branch  Bank  at  Mobile  v.  Poe     396. 

11.  If  any  person  who  borrowed  money  of  the  State  Bank,  or  either  of  its  Branches, 
under  the  provisions  of  the  act  "  to  extend  the  time  of  indebtedness  of  the 
Bank  of  the  State  of  Alabama,  and  its  Branches,  and  legalizing  the  suspen- 
sion of  specie  payment  of  the  same,  and  for  other  purposes,"  fails  to  pay  any 
instalment  as  it  falls  due,  so  much  of  the  sum  borrowed  as  remains  unpaid,  be- 
comes due  instanter,  and  the  President  of  the  proper  bank  should  proceed  to 
collect  the  same.     Sale  ct  al.  v.  The  Branch  Bank  at  Decatur.     425. 

12.  The  certificate  of  the  President  of  the  Bank,  as  to  the  property  in  the  evidence 
of  debt  sued  on,  must  identify  it  with  reasonable  certainty,  and  by  some  other 
description  than  its  amount.     Ibid. 

12.  Where  a  notice  that  a  motion  will  be  made  against  a  debtor  of  the  bank  for 
judgment,  and  a  certificate  as  to  the  proprietorship  of  the  debt  sought  to  be  re- 
covered,  is  found  in  the  transcript  of  the  record  sent  up;  and  the  judgment  re- 
cites that  the  plaintiff  '•  produced  the  notice  and  certificate  of  the  President  cf 
the  Bank  indorsed  thereon;"  it  will  be  intended  that  the  notice  and  certificate 
found  in  the  transcript,  were  acted  on  in  the  court  below,  and  consequently 
95 
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they  may  be  regarded  as  a  part  of  the  record.     White  et  ah  v.  The  Branch 
Bank  at  Decatur.     435. 
See  Summary  Proceedkvgs,  2,  6. 
iSee  Bills  of  Exchange  and  Promissory  Notes,  24. 
See  Constitutional  Law,  1,  2. 
BILLS  OF  EXCfL^NGE  AND  PROMISSORY  NOTES. 

1.  Where  one  person  intrusts  another  with  his  blank  signature  to  be  filled  up  for 
a  particular  sum,  and  to  be  used  in  a  particular  manner,  if  that  confidence  is 
abused,  and  the  paper  is  filled  up  for  a  larger  amount,  and  used  in  a  diflferent 
manner,  he  will  be  responsible  to  a  bona  fide  holder  for  the  amount  for  which  it 
is  filled  up.     Herbert  V.  11  uie.     18. 

2.  In  such  a  case,  the  implied  authority  is  given  to  the  holder,  to  fill  up  the  paper 
for  any  sum  which  he  may  have  advanced  upon  it  in  good  faith,  and  in  ignor- 
ance of  any  fact  which  should  have  put  him  on  inquiry.     Ibid. 

3.  Where  a  garnishee  admits  in  his  answer  that  he  had  made  a  promissory  no(e 
in  favor  of  the  defendant  in  the  judgment;  but  states  that  he  had  been  notified 
of  its  assignment,  or  that  a  suit  had  been  brought  thereon,  against  him,  in  the 
name  of  certain  persons  styling  themsslves  assignees,  the  plaintiff  is  not  en- 
titled to  judgment,  without  showing  that  the  payee  is  still  the  proprietor  of  the 
note.     Stubblefield  v.  Hagerty.     38. 

4.  Parol  evidence  admissible  to  prove  that  when  a  note  was  executed,  there  was 
an  agreement  to  receive  in  part  payment,  a  debt  on  another  person.  Murehie 
V.  Cook  &  McNab.     41. 

5.  A  set-off  by  the  maker  of  a  promissory  note,  against  an  intermediate  indorser, 
cannot  be  allowed,  unless  there  is  a  contract  between  the  parties,  so  as  lo  al- 
low it,  founded  on  some  new  consideration.  Kennedy  v.  W.  Manship  and 
others.     43. 

6.  A  note,  described  as  made  at  Columbus,  Geo.,  after  judgment,  will  not  be 
presumed  to  have  been  made  in  the  State  of  Georgia,  for  the  purpose  of  revers. 
ing  the  judgment.     Hargrove  v.  J.  Smith  &,  Co.     80. 

7.  The  want  of  jurisdiction  in  the  Circuit  Court,  does  not  appear  from  the  fact 
that  only  forty-eight  and  eighty-seven  hundredths  dollars,  were  due  for  princi- 
pal and  interest,  (computing  the  latter  at  eight  per  cent.)  when  the  note  was 
sued.     Ibid. 

8.  John  S.  Rhea,  James  Connor  and  James  W.  Rhea,  describing  themselves  as 
partners  composing  the  firm  of  Rhea,  Connor  &,  Co.,  declared  against  the 
defendant  below,  on  a  promissory  note,  payable  to  the  firm.  On  the  plea  of 
non  assumpsit,  it  was  holden  that  although  the  note  was  not  sufficient  evi- 
dence in  itself,  that  the  plaintiffs  were  the  members  of  the  firm  designated 
upon  its  face,  yet  it  was  admissible  to  show  a  promise  to  pay  money,  and  the 
plaintiffs  might  adduce  extrinsic  evidence  that  they  were  the  promissees.  Bell 
V.  Rhea,  Conner  &  Co.     83. 

9.  A  promissory  note,  payable  to  a  certain  person  or  bearer,  may  be  transferred 
by  indorsement,  so  as  to  authorize  the  indorsee  to  maintain  an  action  thereon 
in  his  own  name.    Kimmcy  v.  Campbell.  92. 
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10.  In  a  suit  brought  by  T.  against  M.*dr.  B.  a  note  executed  by  T.  and  another, 
and  payable  to  M.  alone,  would  be  a  good  off-set,  Carson  &  Mooro  t. 
Barnes.     93. 

11.  A  party  indorsing  a  promissory  note,  impliedly  affirms  its  genuineness,  as  well 
as  that  of  all  previous  indorsements,  and  though  his  indorsee,  in  declaring  against 
him,  may  in  usual  form  alledge  the  making  of  the  note,  and  its  indorsement  to 
the  defendant, yet  he  cannot  be  required  to  prove  it.  Woodward  v.  Harbin.   104. 

12.  The  payee  of  a  note,  payable  to  himself  or  bearer,  is  a  competent  witness  in  a 
suit  by  the  bearer,  to  impeach  its  consideration.  The  objection  is  to  his  credit, 
not  to  his  competency.     Davidson  v.  Love.     133. 

13.  When  a  Bank  is  authorized  by  its  charter,  to  deal  in  bills  of  exchange  and  dis- 
count notes  made  negotiable  and  payable  at  the  bank,  with  two  or  more  good 
and  sufficient  securities,  it  may,  under  this  power,  undertake  to  collect  bills  of 
exchange  on  other  places;  the  restriction,  if  one  is  imposed  by  these  terms,  only 
extends  to  promissory  notes.  The  Branch  of  the  Bank  of  the  State  of  Ala- 
bama, at  Montgomery  v.  Knox  &  Co.     148 

14.  If  a  bank  receives  a  bill  for  collection,  and  omits  to  present  it  at  the  proper 
time  and  place,  fur  payment,  and  a  loss  is  sustained  in  consequence  of  this 
omission,  the  bank  is  liable  to  the  extent  of  the  loss.     Ibid. 

15.  If  the  owner  of  a  bill,  on  which  the  remedy  has  been  lost  by  the  neglect  of  a 
Bank  or  its  officers,  withdraws  it  from  the  custody  of  the  bank,  he  does  not 
thereby  waive  his  action  against  the  bank,  nor  will  the  pursuit,  by  action, 
of  any  of  the  parties  discharge  the  Ixankfrom  the  liability  to  answer  for  its  neg- 
ligence.    Ibid. 

16.  If  the  maker  of  a  note  resides  out  of  the  State  when  the  indorsement  is  made, 
and  this  fact  is  known  to  the  indorsee,  he  cannot  maintain  an  action  against 
his  indorser,  without  averring  some  diligence  to  obtain  the  sum  due  from  the 
maker.     Bristow  &,  Rosser  v.  .Tones.     159. 

17.  If  the  plaintiff  avers  in  his  declaration  that  the  maker  was  a  non-resident  when 
it  became  due,  as  an  excuse  for  an  omission  to  bring  suit  against  him,  the  court 
will  not  presume  that  the  indorsee  was  ignorant  of  the  maker's  place  of  resi- 
dence.    Ibid. 

18.  An  acknowledgment  made  by  the  maker  of  a  note,  to  one  who  had  once  held 
the  note  as  endorsee,  will  enure  to  the  benefit  of  the  holder.  McRae  v.  Ken- 
non.     295, 

19.  A  promissory  note  may  be  re-issued  by  an  indorsee  after  it  is  due,  and  after  it 
was  discounted  in  bank,  and  paid  by  him  at  its  maturity  with  his  own  funds. 
Kirksey  et  als.  v.  Bates.     3J3. 

20.  The  law  does  net  require  that  an  indorsee  of  mercantile  paper  shall  at  all 
events,  demand  payment  of  the  maker  or  drawer,  and  give  notice  of  non-pay. 
ment  to  the  indorsers.  It  is  enough,  if  due  diligence  has  been  used,  though  no 
demand  has  been  made.     Robprts  v.  Mason.     373. 

21.  Where  a  note  on  its  face,  was  "  negotiable  and  payable  at  the  office  of  discount 
and  deposit  of  the  Bank  of  the  United  States  at  Mobile,"  it  was  held,  not  to  im- 
pose  upon  an  indorsee,  the  necessity  of  making  a  personal  demand  of  the 
makers,  but  only  a  presentment  on  maturity,  at  tlie  place  designated.     Ibid. 

22.  And  "  the  office  of  discount  and  deposit  of  the  Bonk  of  th«  United  States  «t 
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Mobile,"  having  ceased  to  exist  previous  to  the  maturity  of  the  note,  the  indor- 
see  was  not  bound  to  call  on  the  makers  for  payment.  Such  a  requisition 
■would  be  to  interpolate  the  contract  between  the  indorsee  and  indorser,  by 
superadding  a  further  condition,  in  order  to  the  hability  of  the  latter.     Ibid. 

23.  The  office  of  discount,  &c.  at  Mobile,  having  been  disposed  of,  previous  to  the 
maturity  of  the  note,  by  the  Bank  of  the  United  States  to  the  Bank  of  Mobile, 
and  the  latter  made  the  agent  of  the  formerj  "  for  settling  the  affairs  of  the 
office  of  discount,"  &c.  did  not  make  it  necessary  for  the  indorsee  to  demand 
payment  at  the  Bank  of  Mobile.     Ibid. 

24.  Quere.  Whether  an  accommodation  note,  payable  to  the  President,  &c.  of  a 
bank,  and  discounted  by  them,  can  be  protested  for  non-payment,  so  as  to  au- 
thorize  a  charge  against  the  maker  and  his  sureties  for  notarial  fees.  At  any 
rate,  a  protest  is  unnecessary.  Sale  et  al.  v.  The  Branch  Bank  at  Decatur.  425. 
25.  The  bearer  of  Si  promissory  note  cannot  sue  in  his  own  name,  in  consequence 
of  the  prohibition  arising  out  of  the  act  of  1837,  entitled  an  "  act  to  prevent 
the  institution  of  illegal  and  oppressive  suits  in  the  United  States  Courts  of  this 
State."  Clark  &  Wellborn  v.  Field  &  Morgan.  468. 
2G.  Nor  can  the  ri^ht  to  sustain  an  action  be  derived  from  the  indorsement  of  one 
who  holds  a  note  as  bearer.     Ibid. 

27.  A  drawer  of  a  bill  of  exchange  accepted  for  his  accommodation,  is  not  entitled 
to  a  notice  of  non  payment.  Evans,  Administrator  v.  Norris,  Stodder  & 
Co.     511. 

28.  As  by  the  common  law,  promissory  notes  were  negotiable,  the  presumption 
arises,  in  the  absence  of  proof,  that  the  common  law  has  not  been  altered  by 
statute,  and  that  a  promissory  note  made  in  the  State  of  Georgia,  is  a  negotia- 
ble instrument.     Dunn  v.  Adams,  Parmeter  &  Co.     527. 

29.  But  as  promissory  notes  wefe  not  required,  when  dishonored,  to  be  protested, 
at  common  law,  it  cannot  be  presumed,  in  the  absence  of  proof  of  a  change  of 
the  common  law,  in  the  State  of  Georgia,  that  promissory  notes  are  protestable 
in  that  State;  and  therefore,  the  protest  of  a  notary  public  is  not  evidence.  lb. 

30.  The  recital  of  a  notary  public,  that  he  had  "given  due  notice  by  notice  ad- 
dressed to  the  party,  by  the  fiist  mail  to  Lafayette,  Chambers  county,  Ala- 
bama,"  is  prima  facie,  sufficient  evidence  under  the  statute  of  notice.     Ibid. 

31.  Semble.  The  payment  of  a  promissory  note  or  bill,  will  not  destroy  its  nego- 
liability,  when  made  by  the  last  indorser;  or  when  made  by  a  prior  mdorser, 
if  the  subsequent  indorsements  are  struck  out,  before  it  is  again  negotiated, 
Wallace  v.  The  Branch  Bank  at  Mobile.     5G5. 

32.  Where  a  note  is  put  in  circulation  by  fraud,  the  holder  in  such  case  is  bound 
to  show  himself  a  bona  fide  possessor,  and  if  he  fail  to  do  so,  it  will  be  a  ques- 
tion for  the  jury,  whether  his  possession  is  not  mala  fide.     Ih'd. 

33.  Where  the  maker  of  a  promissory  note  becomes  the  proprietor  of  it  in  the 
regular  course  of  trade,  (after  it  had  been  in  circulation)  it  is  extinguished  ipso 
facto.     Ibid. 

34.  The  plainiiff"  offered  in  evidence  a  bill  of  exchange,  dated  the  1st  of  August, 
1836,  and  payable  five  months  thereafter;  across  the  face  of  which,  there  was 
written  a  memorandum  as  follows  :  "  Pro.  non  acceptance  21st  September, 
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1836,  C.  A.  M." — Held,  that  the  mcmorancluni  was  in  fjim  a  noting  of  the  bill 
for  protest,  and  in  the  absence  of  explanatory  proof,  was  evidence  prima 
facie,  that  the  same  had  been  protested  for  non  acceptance.  Riggs,  use,  Sec. 
V.  McDonald.  641. 
35.  Where  a  bill  is  presented  for  acceptance,  and  acceptance  refused,  to  entitle 
the  holder  to  recover  of  an  indorser  on  a  protest  for  non-payment,  it  is  neces- 
sary  to  prove  that  a  notice  of  non-icceptance  was  duly  sent,  or  delivered  to 
him.    Ibid, 

See  Interest,  1. 

See  Contract,  2. 

•See  Pleading,  8,  9. 

BONDS. 
1.  Though  the  condition  of  a  bond  for  the  prosecution  of  a  supersedeas,  does  not 
conform  to  the  statute,  yet  as  the  bond  was  effoctua!  to  delay  the  collection  of 
the  execution  ;  upon  discharging  the  supersedeas  it  becomes  absolute,  and 
may  be  prosecuted  as  an  obligation  at  common  law.    Hester,  et  als,  v.  Keith 
&  Kelly.    316. 
See  Imprisonment  for  debt,  4. 
See  Vendor  and  Vendee,  12,  13. 
See  Chancery,  34,  35. 
CHAMPERTY— &e  Contract,  14. 
CHANCERY. 

1.  Where  money  is  placed  in  the  hands  of  a  receiver,  ponding  the  litlgaiion,  the 
Court  may  on  the  decision  of  the  cause,  direct  its  application,  on  motion.  The 
Bank  of  Mobile  v.  The  Planter's  and  Merchant's  Bank.     109. 

2.  But  the  Court  cannot  act  in  this  summary  mode  where  money  has  been  paicJ, 
over  to  a  defendant  in  satisfaction  of  an  execution,  by  order  of  the  judge  grant- 
ing the  injunction,  according  to  the  prayer  of  the  bill.     Ibid. 

3.  If  in  such  a  case  the  injunction  bond  did  not  afford  an  adequate  remedy,  a 
suit  in  Chancery,  where  the  rights  of  all  the  parties  could  be  adjusted,  would 
be  the  proper  course.     Ibid. 

4.  When  partners,  who  are  also  joint  mortgagors,  convey  the  mortgaged  estate  to 
a  subsequent  purchaser,  and  one  of  them  dies  pending  the  suit  for  foreclosure 
it  is  unnecessary  to  make  his  personal  representatives  or  his  heirs  at  law,  par- 
ties to  the  proceedings.  As  the  debt  survives  against  the  other  partners,  they 
are  competent  parties  to  contest  the  complainants  demand,  and  to  state  an  ac- 
count.    Cullum,  et  als.  v.  Batre,  Executrix  of  Batre.     126. 

5.  Heretofore,  the  practice  of  allowing  one  defendant  in  a  chancery  suit  to  sue 
out  a  writ  of  error  and  assign  error?,  has  been  acquiesced  in,  without  adverting 
to  the  evil  which  must  arise  when  successive  writs  of  error  are  sued  out  by 
more  than  one  defendant      Ibid. 

6.  Hereafter,  if  one  defendant,  when  there  are  more  defendants  than  one,  shall 
sue  out  a  writ  of  error  in  a  chancery  cause,  the  same  shall  be  dismissed  un, 
less  sued  out  in  the  name  of  all  the  defendants.  Each  of  the  defendants 
when  plaintiffs  in  error,  in  such  a  cause,  may  usually  assign  errors  in  the  decree 
affecting  his  interests,  without' joining  his  co-plaintiffs  in  error.    Ibid. 
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7.  Where  a  writing  executed  as  a  contract,  either  from  fraud,  mistake,  acuident, 
or  want  of  skill,  does  not  truly  express  the  intention,  or  understanding  of  the 
parties,  it  is  competent  for  a  court  of  equity,  upon  clear  and  salislactory  proof, 
to  re-form  the  contract  according  to  their  intent.  Paysant  v.  Ware  &.  Bar- 
ringer,  et  al.     161. 

8.  It  is  a  rule  both  in  equity  and  at  law,  that  the  allegata  and  probata  must  cor- 
respond. No  matter  how  just  the  demand,  which  the  complainant  may  make 
out  by  proof,  if  it  does  not  harmonize  witli  the  allegations  of  hia  bill,  he  can- 
not recover.  Clements,  adniiiiistrator,  &.c.  v.  Kellogg,  by  her  next  friend,  &c. 
330. 

9.  The  agreement  to  give  to  the  plaintiff  the  preference  in  the  purchase  of  the 
reservation,  at  such  price  and  on  such  terms  as  the  defendant.  Love,  might 
prescribe,  did  not  impose  upon  the  former,  an  obligation  to  become  the  purcha- 
ser. Thus  far  there  was  no  reciprocity ;  and  the  stipulation  to  offer  to  se'l, 
being  uncertain  and  incomplete  in  its  details,  cannot  be  specifically  enforced. 
Lewis  V,  Love  &  Lane.     335. 

10.  The  Courts  of  Chancer}',  under  the  new  organization,  must  be  opened  within 
the  three  first  days  of  the  commencement  of  the  term,  as  appointed  by  the 
act  creating  them ;  and  on  failure  to  do  so,  will  stand  adjourned  to  the  next 
Court  in  course,  by  operation  of  law.  An  appearance  will  not  cure  the  de- 
fect.    Cullum  V.  Casey  &  Co.     351. 

11.  Tae  rules,  regulations,  and  modes  of  proceeding,  provided  by  law,  for  the  reg- 
ulation of  suits  in  Chancery,  under  the  old  system,  apply  to  the  new  organi- 
zaiion  of  Chancery  Courts.     Ibid. 

12.  An  allegation  that  the  complainant  did  not  recollect  that  the  writ  teas  served 
on  him,  and  was  thereby  prevented  from  appearing  and  defending  the  suit  at 
law  will  not  give  the  Court  of  Chancery  jurisdiction  after  a  judgment  at  law. 
Ibid. 

13.  A  supplemental  bill,  properly  so  called,  is  a  bill  brought  for  any  new  matter, 
arising  after  the  filing  of  the  original  bill,  and  before  it  is  brought  to  a  hearing. 
Walker  et  als.  v.  Hallett,     379. 

11.  It  is  filed  by  leave  of  the  court,  but  the  failure  to  obtain  such  leave,  as  it  is 
granted  ex  parte,  and  as  a  matter  of  course,  will  not  always  be  a  fatal  objec- 
tion ;  the  objection  cannot  be  made  in  this  court,  by  a  party  who  is  in  contempt, 
nor  at  the  hearing,  if  not  objected  to  sooner.     Ibid. 

15.  Matters  which  existed  at  the  time  of  filing  the  original  bill,  but  omitted  from 
ignorance,  or  mistake,  are  the  proper  subject  of  an  amendment  of  the  original 
bill.    Ibid. 

IG.  A  party  to  a  bill  in  chancery,  is  one  against  whom  process  is  prayed.      Ibid. 

17.  A  prayer  that  the  "Branch  of  the  Bank  of  the  State  of  Alabama  at  Mobile, 
be  made  a  party  to  the  bill,  by  serving  a  copy  of  the  same  on  John  D.  Norris, 
the  president  thereof,"  though  not  very  formal,  sufficient  to  evince  the  inten- 
tion to  make  the  bank  a  party.     Ibid. 

18.  But  in  such  a  case,  the  subpoena  must  issue  to  the  bank  ;  and  if  issued  to  its 
president,  commanding  him  to  appear  and  answer,  a  judgment  pro  confesso, 
cannot  be  taken  .igainst  the  bank,  for  want  of  an  answer.     Ibid. 
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13.  The  president  of  a  bank,  or  other  officer  of  a  corporation,  may  be  made  a 
party  to  a  bill  in  chancery,  and  required  to  answer  upon  oalh.     Ibid. 

20.  Resident  infant  defendants  to  a  bill  in  chancery,  must  be  served  with  process  ; 
which,  if  they  are  of  tender  years,  may  be  executed  on  their  guardian  or  some 
of  their  near  relations:  non-resident  infants  must  be  notified  of  the  penden- 
cy of  tlie  suit  by  publication,  as  in  the  case  of  adults.     Ibid, 

21.  Infants  above  the  age  of  fourteen  years,  should  be  consulted  in  the  appoint, 
raent  of  a  guardian  ad  litem,  if  not  attended  with  too  much  trouble  or  e.x 
pense,  as  to  which  the  chancellor  will  exercise  a  sound  discretion.     Ibid. 

22.  The  court  may  appoint  guardians  ad  litem  to  non-resident  infants  ;  but  no 
such  guardian  should  be  appointed  in  any  case,  until  after  service  of  process, 
or  publication.     Ibid. 

23.  Proof  should  be  made  of  the  infancy  of  a  non-resident  defendant.     Ibid. 

24.  Competent  persons  should  if  possible  be  selected  as  guardians  ad  litem,  and 
the  court  may  make  them  reasonable  compensation  ;  which  in  suits  for  the 
foreclosure  of  mortgages,  may  be  taxed  in  the  bill  of  costs.     Ibid. 

25.  It  is  improper  to  appoint  the  same  person  guardian  ad  litem,  and  master  in 
chancery.     Ibid. 

26.  The  report  of  a  master,  "  t!iat  it  would  be  for  the  interest  of  the  defendants  to 
sell  the  estate  in  separate  lots,  if  the  premises  can  be  conveniently  divided," 
not  sufficiently  definite  to  be  the  foundation  of  a  decree  for  the  sale  of  the  mort- 
gaged  property.     Ibid. 

27.  The  report  should  have  stated,  whether  the  property  was  susceptible  of  divis- 
ion  ;  which  portion  it  was  for  the  interest  of  the  defendants,  should  be  sold  ; 
and  should  also  have  contained  the  evidence  on  which  the  report  was  founded. 
Ibid. 

28.  A  decree,  which  leaves  it  in  the  discretion  of  the  master,  to  sell  the  whole,  or 
a  part,  of  mortgaged  property,  is  erroneous.     Ibid. 

29.  Upon  a  sale  being  ordered,  it  is  not  error,  that  the  master  is  not  required  to 
bring  the  money  into  court.     Ibid. 

30.  It  is  erroneous  to  direct  successive  sales,  as  the  several  instalments  of  a  debt 
secured  by  mortgage,  fall  due.  The  decree  should  be  for  the  amount  then 
due,  and  the  mortgaged  property  be  directed  to  stand,  as  a  security  for  the 
residue.     Ibid. 

31.  Where  E.  and  B.  entered  into  an  agreement  in  writing,  that  E.  should  do  the 
brick  work  and  plastering  on  sixteen  tenements,  in  St.  Francis  street,  between 
Dearborn  and  Wilkinson  streets,  in  Mobile,  and  on  the  completion  of  the 
work,  B.  agreed  to  give  to  E.  a  deed  for  three  of  the  tenements.  Held,  that  a 
specific  performance  would  be  decreed  at  the  suit  of  E.  who  had  performed 
the  contract  on  his  part.     Ellis  v.  Burden.     458. 

32.  Also,  that  the  silence  of  the  contract,  as  to  which  of  the  three  tenements  were 
to  be  conveyed  to  E.  was  no  obstacle  to  a  specific  performance ;  as  that  was 
not  a  term  of  the  contract,  but  related  to  the  subject  matter,  as  to  which  parol 
evidence  was  admissible  ;  and,  that  as  the  parties  themselves,  had  subsequent- 
ly designated  the  tenements  which  should  be  conveyed  to  E.  that  equity  would 
enforce  it ;  but,  that  if  such  had  not  been  the  case,  as  the  tenements  were  all 
of  the  same  value,  it  was  competent  for  the  court  to  make  the  designation.  Ih. 
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33.  A  court  of  chancery  will  not  decree  a  specific  performance,  where  it  would 
operate  unjustly  on,  or  be  greatly  prejudicial  to  the  defendant.     Ibid. 

34.  When  a  bond  is  assigned  to  the  executrix  of  the  obligor  and  another,  and  the 
c-xecutrix  assigns  her  interest  in  the  same  to  her  co-assignee,  the  latter  may 
maintain  a  suit  in  equity  on  the  bond  against  tho  executors  and  executrix  of 
the  obligor.  Crawford  and  another  v.  Childress'  Executors  and  Execu- 
trix.    482. 

35.  Though  the  legal  proprietor  of  a  lost  bond  may  maintain  an  action  at  law  (by 
statute)  for  the  recovery  of  its  amount,  the  jurisdiction  which  originally  per- 
tained to  equity  in  such  a  case,  is  not  divested.     Ibid. 

36-  Sernble.  According  to  the  practice  in  the  English  Chancery,  where  a  demur- 
rer is  ta  the  whole  bill,  it  is  overruled  by  a  plea  covering  the  same  ground,  and 
the  plea  in  its  turn  is  superseded  by  an  answer  which  presents  the  same  mat. 
ter  in  defence.  But  a  different  practice  prevails  here  by  statute,  which 
makes  it  "  lawful  for  the  defendant  to  embrace  all  the  matter  of  his  plea  and 
demurrer,  either  general  or  special  in  his  answer,"  and  dispenses  with  the  ne- 
cessity of  a  defendants  filing  a  plea  or  demurrer  in  form.     Ibid. 

37.  And  a  plaintiff  cannot  object  at  the  hearing  that  a  defendant  instead  of  insist- 
ing upon  the  matter  of  a  plea  and  demurrer  in  his  answer,  has  demurred, 
pleaded  and  answered  in  form  and  at  length.  The  objection  if  available, 
should  have  been  made  on  a  motion  to  refer  the  plea  and  demurrer  with  in- 
structions to  reduce  them  to  a  condensed  statement  of  the  points  they  present. 
Ibid. 

38.  Where  a  purchaser  under  a  deed  of  trust,  is  by  a  decree  of  the  court,  required 
to  account  as  a  mortgagee,  and  allowed  the  benefit  of  lasting  improvements 
made  by  him,  the  value  of  such  improvement  is  ascertained  by  its  cost,  and  not 
by  its  value  at  the  time  of  taking  the  account.  Hogan  and  Wife  v.  Stone 
&  Co.    496. 

39.  Where  a  bill  for,  a  foreclosure,  alledges  the  existence  of  the  notes  and  mort- 
gage, their  execution  may  be  proved  viva  voce  at  the  hearing,  and  a  recital  in 
the  decree,  that  such  proof  was  made,  will  be  sufficient  without  setting  out  the 
evidence.     Judson  v,  Emanuel,  et  al.     598. 

40.  In  a  bill  to  foreclose  a  mortgage,  it  is  necessary  that  all  incumbrancers,  prior, 
and  subsequent,  should  be  parties ;  but  if  process  is  served  on  them,  and  they 
fail  to  appear  and  answer,  the  complainant  may  proceed  to  foreclose  the  mort- 
gage.    Ibid. 

41.  It  is  a  general  rule,  that  all  persons  whose  interests  are  to  be  affected,  or  conclu- 
ded by  the  decree,  ought  to  be  made  parties  to  a  bill  for  the  foreclosure  of  a  mort- 
gage. If  the  mortgagor  who  is  the  ov/ner  of  the  fee,  dies,  his  heir  is  an  indis- 
pensable party  to  a  bill  to  foreclose.  Doe  ex  dem.  Duval's  heirs  v.  McLoa- 
key.     708. 

42.  Whenever  the  interest  of  a  party  to  a  suit,  survives  him,  and  becomes  vested  in 
another  by  his  death,  the  suit  abates  as  to  the  interest  of  the  party  dying,  and 
the  proper  remedy  to  impart  vitality  to  the  suit,  is  a  bill  of  revivor.    Ibid. 

See  Assumpsit,  2, 
See  Mortgages,  G,  7. 
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CONSIDERATION. 

1.  A  promise,  by  the  maksr  of  a  note,  tn  the  assigaee  after  the  assignment,  that 
he  will  pay  it,  will  not  preclude  him  from  making  any  defence,  which  existed 
previous  to  notice  of  assignment ;  such  promise  being  without  consideration. 
Clemens  v.  Loggins.     692. 

2.  A  partial  failure  of  consideration,  is  not  a  good  defence  by  a  purchaser  of  land 
in  possession  with  warranty,  when  sued  for  the  purchase  money.  Dunn,  use, 
&c.  V.  White  and  McCurdy.     645. 

CONSOLIDATION  OF  ACTION.— ^^ee  Practice,  1,  2,  3. 

CONSTITUTIONAL  LAW. 

1.  The  constitution  of  this  State  does  not  prohibit  private  banking;  whether  it  is 
against  the  policy  of  this  State  to  permit  individuals  to  engage  in  the  business 
of  private  banking,  is  a  question  which  addresses  itself  to  the  Legislative  De- 
partment of  the  Government,  and  which  the  courts  cannot  determine.  Nance 
V.  Hemphill.     §51. 

2.  The  right  of  individuals  to  engage  in  the  business  of  private  banking  is  a 
common  law  right,  and  may  be  exercised  until  forbidden  by  the  Legisla- 
tare.     Ibid. 

3.  The  constitution  imposes  on  the  executive,  the  duty  of  filling  any  vacancy 
which  may  occur  in  the  office  of  sheriff,  subsequent  to  an  election  by  the  peo- 
pie;  from  this  duty  results  the  necessity  and  authority  to  inquire  if  a  vacancy 
exists:  But  a  commission  issued  in  a  supposed  case  of  vacancy  gives  only  a 
prima  facie  right  to  exercise  the  office,  which  ceases  when  it  is  judicially  as- 
certained that  the  office  was  not  vacant.  Hill  v.  The  State  of  Alabama.  559. 

4.  The  Executive  is  the  department  of  the  government,  through  which  its  offi- 
cers are  made  known  to  each  other,  and  to  the  people,  in  the  absence  of  a 
judicial  investigation.  But  the  giving  of  a  commission  to  one  who  has  no 
right  to  an  office,  will  not  destroy  the  title  of  him  who  has  the  legal  claim:  its 
only  effect  is,  to  oust  him  of  his  franchise  in  the  office  until  his  title  to  it  shall 
be  judicially  determined.     Ibid. 

5.  The  act  of  the  first  of  B'ebruary,  1839,  "  To  suppress  the  evil  practice  of  car- 
rying weapons  secretly,"  does  not  either  directly,  or  indirectly  tend  to  divest 
the  citizen  of  the  "  right  to  bear  arms  in  defence  of  himself  and  the  State;"  and 
is,  therefore  consistent  with  the  23d  section  of  the  1  Art.  of  the  constitution. 
The  Stale  v.  Reid,     612. 

6.  Ah  act  of  the  31st  January,  1840,  established  a  tenth  judicial  circuit;  and  a 
subsequent  act  of  the  5th  of  February,  1840,  provided  that  the  judge  of  that 
circuit  should  not  be  required  to  alternate  with  the  judges  of  the  other  circuits; 
but  might  do  so  when  he  thought  it  necessary — Held,  that  the  supreme  court 
may  entertain  an  information  in  the  nature  of  a  quo  warranto,  under  the  se- 
cond section  of  the  constitution,  to  try  the  eligibility  of  an  individual  elected  a 
judge  of  that  circuit — otherwise,  the  respondent  being  the  sole  judge  of  the  cir- 
cuit, if  he  confined  his  judicial  acts  to  the  tenth  circuit,  the  question  could  not 
be  adjudicated.     The  State  ex  rel.  the  Attorney  General  v.  Porter.     688. 

7.  The  judiciary  are  invested  with  authority  to  try  and  determine  the  constitution, 
al  qualifications  of  an  individual  elected  by  the  two  houses  of  the  General  As- 

96 
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sembly  to  a  judgeship  of  the  circuit  court.  Such  an  inquiry  is  not  a  political, 
but  a  judicial  question.  The  case  of  The  State  ex  rel.  Sec.  v.  Paul,  (5  Slew* 
&  For.  Rep. — )  is  consequently  overruled.     Ibid. 

8.  The  judicial  circuits  of  this  State  were  not  created  by  the  constitution,  but  owe 
their  existence  to  the  Legislature:  Such  also  is  the  source  to  which  the  offica 
of  circuit  judge  is  indebted  for  its  creation.     Ibid, 

9.  Though  circuit  courts  may  have  been  long  organized  in  the  counties  which 
compose  a  newly  established  circuit,  yet  the  office  of  judge  of  the  new  circuit, 
must  be  considered  as  having  been  created  by  the  same. Legislature  that  es- 
tablished  the  circuit.     Ibid. 

10.  The  act  of  Congress  of  the  26th  May,  1821,  "granting  certain  lots  of  ground 
to  the  corporation  of  the  city  of  Mobile,  and  to  certain  individuals  of  the  said 
city,"  cannot  be  regarded  as  the  foundation  of  an  individual's  title  to  the  shore 
of  the  river  Mobile.  Congress  does  not  possess  the  constitutional  right,  to 
grant  the  shore  of  the  navigable  waters,  within  the  States.  Doe  ex  dem. 
Duval's  heirs  v.  McLoskey.     710. 

CONTRACT. 

1.  A  joint  contract  may  be  served  by  the  consent  of  all  the  parties  to  it,  so  as  (o 
entitle  each  to  his  several  action.  Stedman  &  Mayer  v.  Eliza  Shelton,  Ad- 
ministratrix  of  Nicholas  P.  Murphy.     86. 

2.  Thus  where  S.  &,  M.  were  indebted  to  G.  &  P.  M.  by  promissory  note,  and 
before  the  maturity  of  the  note,  G.  assigned  all  his  interest  in  the  note  to  H., 
■which  was  afterwards  paid  by  S.  &  M.;  held  that  this  was  a  severance  of  the 
interest  by  the  consent  of  S.  &  M.  and  that  P.  M.  could  maintain  an  action 
for  the  residue,  on  the  implied  promise  arising  from  the  discharge  of  the  in- 
terest of  one  payee.     Ibid. 

3.  A  declaration  alledging  these  facts  and  concluding  "that  the  defendants  be- 
ing so  liable,  promised  to  pay,  &.C.,"  is  sufficient.     Ibid. 

4.  Where  a  contract  was  entered  into  by  McG.  &.  H.,  for  the  sale  and  delivery  by 
the  former  to  the  latter,  of  a  quantity  of  Corn  and  Fodder,  "as  early  next 
fall  as  the  same  may  be  ready  to  house,"  and  the  vendor  offered  to  deliver  one 
load  and  demand  payment,  which  the  vendee  agreed  to  receive,  but  refused 
payment  until  the  whole  was  delivered — Held 

5.  I.  That  a  contract  for  the  delivery  of  a  ponderous  article,  such  as  Corn  and 
Fodder,  is  made  in  reference  to  the  habits  and  means  of  transportation,  com- 
mon in  the  country;  and  when  it  cannot  be  conveniently  delivered  at  one  time, 
may  be  delivered  at  different  times,  but  that  payment  cannot  be  demanded  un- 
til the  whole  is  delivered. 

6.  2.  That  in  a  suit  by  the  vendee  against  the  vendor,  proof  that  the  vendee  had 
property  and  credit  sufficient  to  enable  him  to  raise  money,  and  that  he  could 
have  done  so,  was  sufficient  evidence  prima  facie,  of  ability  to  pay  at  the 
breach  of  the  contract.     McGeehee  v.  Hill.     110. 

7.  Parol  evidence  admissible  to  prove  that  the  witness  had  conveyed  his  interest 
in  a  contract  for  the  delivery  of  Corn  and  Fodder,  to  him  in  unconditiona  1  pay- 
ment of  a  debt,  by  a  relinquishment  in  writing  to  that  effect,  without  produc- 
ing the  writing  or  accounting  for  its  absence.     Ibid. 
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8.  No  technical  words  are  are  required  to  make  a  stipulation  either  a  condition 
precedent  or  subsequent.  Nor  is  the  place  assigned  to  a  clause  in  a  contract 
important,  since  its  construction  is  determined  mainly  by  the  nature  of  the 
transaction.     Ledyard  v.  Manning.     153. 

9.  Where  the  vendee  promised  in  writing,  to  pay  to  the  vendor  of  land,  a  sum  of 
money  on  a  day  certain,  provided  the  latter  would  make  him  a  satisfactory 
deed  "  for  two  lots"  when  the  money  was  paid,  it  was  held  that  the  stipulations 
of  the  parties,  contemplated  a  simultaneous  performance;  and  that  neither 
could  maintain  an  action  against  the  other,  without  showing  performance,  or 
an  offer  to  perform,  or  at  least,  a  readiness  to  perform.     Ibid. 

10.  Where  there  is  a  written  agreement,  the  law  intends  that  it  contains  the  usder- 
standing  and  meaning  of  the  parties,  and  as  a  general  rule,  it  is  not  permissi- 
ble  to  show  that  it  does  not  contain  their  entire  agreement,  or  that  it  contains 
too  much.     Paysant  v.  Ware  &  Barringer,  et  al.     IGO. 

11.  But  the  genera!  rule  which  excludes  oral  evidence  to  add  to,  vary,  or  explain  a 
written  instrument,  has  its  exceptions.  Thus,  if  there  is  latent  ambiguity,  or 
a  fraud  in  inserting  too  much,  or  in  omitting  some  material  part  of  the  contract, 
additional  or  explanatory  proof  is  admissible  at  law.     Ibid. 

12.  Where  the  admission  of  evidence  to  the  jury  depends  upon  the  proof  of  some 
fact  as  a  foundation,  such  fact  must  be  shown  to  the  court.  If  therefore,  a 
party  would  prove  his  agreement  to  be  different  from  what  is  indicated  by  tha 
writing,  he  should  first  introduce  evidence  to  the  court  sho\\'i:ig,  prima  facie, 
fraud,  &c.     Ibid. 

13.  Where  a  writing  executed  as  a  contract,  either  from  fraud,  mistake,  accident, 
or  want  of  skill,  does  not  truly  express  the  intention,  or  understanding  of  the 
parties,  it  is  competent  for  a  court  of  equity,  upon  clear  and  satisfactory  proof, 
to  re-form  the  contract  according  to  their  intent.     Ibid. 

14.  When  the  parties  have  stipulated  the  amount  of  compensation  to  be  allowed 
to  the  plaintiff  for  conducting  a  law  suit,  and  the  agreement  is  void  for  champ, 
erty,  the  compensation  thus  stipulated  for,  ought  not  to  be  considered  by  the 
jury  in  estimatmg  the  value  of  the  services  actually  rendered.  Ho-Ioway  v. 
Lowe,     246. 

15  The  law  does  not  suppose  parties  to  contract  in  reference  to  the  remedy;  hence 
it  is  competent  for  the  Legislature  to  change  the  time  when  the  courts  shall  be 
holden,  and  thus  expedite  or  delay  it.     Rathbonc  use  &c.  v.  Bradford.    312. 

16.  The  consideration  of  a  note  made  by  S-  and  payable  to  W.  &.  J.  S.  was,  the 
transfer  of  two  notes  and  an  account,  due  from  E.,  to  whom  S.  was  indebted. 
W.  &  J.  Simonton  v.  Steele.     357 

17.  It  was  agreed  between  S.  and  W.  &,  J.  S.,  that  if  the  notes  transferred  could 
not  be  used  by  S.  as  a  set-off  against  E.,  the  same  should  be  returned  to  W.  & 
J.  S.  and  the  note  of  S.  given  up.  S.  was  unable  to  use  the  notes  and  account 
transferred  to  him, in  the  manner  contemplated.  Held,  in  an  action  by  W.  & 
J.  S.  against  S.,  that  this  contract  could  be  proved  by  parol,  and  that  it  did  not 
vary  the  contract  evidenced  by  the  note.  Held,  also,  that  if  the  notes,  &c.  were 
returned  or  offered  to  W.  &  J.  S.,  after  it  was  ascertained  that  they  could  not 
be  used,  this  made  a  good  defence  to  the  action.     Ibid. 
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18.  In  an  action  founded  on  a  contract  of  bailment,  a  demand  by  the  bailor  of  the 
goods  and  a  refusal  to  deliver  them  by  the  bailee,  is  not  the  only  mode  by  which 
the  breach  of  the  contract  can  be  shown.     Cothran  v.  Moore.     423. 

19.  Where  an  illegal  contract  is  executed,  and  the  panics  are  in  pari  delicto,  the 
law  will  not  interfere  between  them.     Black  &  Manning  v.  Oliver.    449. 

20.  A  condition  entered  into  by  the  purchaser  of  a  slave,  at  a  reduced  price,  that 
he  will  make  her  his  wife,  and  set  her  free,  is  illegal  and  void,  and  the  purcha- 
ser will  take  the  slave,  discharged  from  the  performance  of  the  condition.  Ibid. 

21.  Where  E.  and  B.  entered  into  an  agreement  in  writing,  that  E.  should  do  the 
brick  work  and  plastering  on  sixteen  tenements,  in  St.  Francis  street,  between 
Dearborn  and  Wilkinson  streets,  in  Mobile,  and  on  the  completion  of  the 
work,  B.  agreed  to  give  to  E.  a  deed  for  three  of  the  tenements.  Held,  that  a 
specific  performance  would  be  decreed  at  the  suit  of  E.  who  had  performed 
the  contract  on  his  part.     Eilis  v.  Burden.     458. 

22.  That  the  deed  contemplated  by  the  parties,  in  the  agreement,  was  a  convey- 
ance in  fee  simple;  and  that  to  effectuate  their  intention,  B.  should  execute  to 
E.  a  deed  in  fee  simple,  for  the  three  tenements  designated  by  the  parties,  with 
a  covenant  against  incumbrances,  done  or  suffered  by  him.     Ibid. 

23.  Where  a  party  mdebtcd  to  another,  transfers  to  him  notes  and  accounts  equal 
to  the  amount  of  the  indebtedness,  upon  an  agreement,  that  if  they  could  not 
be  collected  after  "making  an  effort  to  collect  the  same,"  that  then  he  would 
pay  the  amount  uncollected;  to  entitle  the  creditor  to  recover  of  the  original  debt- 
or it  is  enough  for  him  to  show  that  judgments  were  obtained  on  the  notes  and 
accounts,  and  executions  thereupon  issued  returned  "  no  property  found." 
And  although  such  proof  may  not  establish  the  fact  of  insolvency,  yet  it  will 
not  warrant  the  reversal  of  a  judgment  on  error,  to  show  that  the  primary  court 
instructed  the  jury,  that  "  it  was  prima  facie  evidence  of  insolvency.  Bur- 
nett V.  Thompson.     469. 

See  Indian  Tribes,  Treaties  with,  7,  8,  and  Chancery  9. 
See  Endorser  and  Endorsee,  8,  9. 
See  Vendor  and  Vendee,  17,  18,  19. 

CORPORATION. 

1.  In  an  action  brought  by  a  corporation,  it  is  not  necessary,  under  the  general  is- 
sue,  to  prove  its  corporate  character.     Prince  &  Garrett  v.  The  Commercial 
Bank  of  Columbus.     241. 
COVENANT. 

1.  Where  two  persons  have  entered  land  in  their  individual  names,  and  after- 
wards enter  into  an  agreement  by  deed,  reciting  that  lands  were  purchased 
jointly,  "  for  promoting  the  joint  interest  of  the  parties  by  securing  to  them  the 
timber  on  said  land  to  be  sawed  into  plank,"  the  instrument  will  operate 
as  a  covenant  on  the  part  of  each  to  stand  seized  to  the  use  of  the  other,  of  an 
undivided  interest  in  the  trees  growing  on  the  land,  and  will  authoiize  the  par- 
ties  to  maintain  the  action  of  tres.<paes  jointly  for  an  injury  to  the  trees.  Black- 
burn V.  G.  &,  F.  R-  Baker.     173. 

See  Vendor  and  Vendee,  14,  20. 
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COURT  SUPREME  OF  THK  UNITED  STATES. 
1.  A  cerlificate  from  the  clerk  of  ilie  Supreme  Court  of  the  United  States,  stating 
that  a  judgment  of  this  court  had  been  there  reversed,  and  thence  remanded, 
that  such  further  proceedings  might  be  had  therein,  in  conformity  to  the  judg- 
ment  and  decree  of  that  court,  "  as  according  to  right  and  jostice,  and  the 
constitution  and  laws  of  the  United  States  ought  to  be  had;"  does  not  inhibit 
this  court  from  looking  into  the  record  and  deciding  the  case,  upon  some  point 
which  did  not  arise  in  judgment  before  the  Supreme  Court  of  the  United 
States.  The  decision  of  that  court  being  conclusive,  only  as  to  points  there 
adjudged.     Goodtitle  ex  dem  of  Pollard'd  heirs  v.  Kibbe.     493, 

COURTS  SUPREME. 

1.  Should  a  judge  of  the  circuit  court  in  a  proper  case,  and  when  error  was  shown 
to  exist,  refuse  to  grant  a  remedial  writ  to  review  the  proceedings  of  a  tribu- 
nal  inferior  in  grade  to  the  Circuit  Court,  the  Supreme  Court  would  prevent  a 
failure  of  justice  by  awarding  a  manda^mis  to  the  judge.  John,  a  slave,  v. 
The  State.     95. 

2.  The  jurisdiction  conferred  upon  the  Supreme  Court  to  issue  writs  of  "  injunc- 
■  tion,  mandamus,  &c."  is  revisory,  and  can  only  be  exercised  where  justice  re- 
quires it,  in  order  to  control  an  "  inferior  jurisdiction."  Mansony,  ex  parte.  98. 

3.  Quere — can  this  Court  award  a  mandamus  to  the  ministerial  officer  of  anoth. 
Court?  It  certainly  cannot  for  the  purpose  of  coercing  the  issuance  of  an  ex- 
ecution  by  the  clerk  of  a  Circuit  Court,  on  a  judgment  of  that  Court;  the  proper 
remedy  in  such  case,  is  a  molion  to  the  Circuit  Court  for  a  mandatory  order  to 
the  clerk.     Ibid, 

4.  An  appellate  court  will  not  reverse  a  judgment,  because  there  is  a  demurrer  in 
the  record  to  the  defendant's  plea,  (of  which  no  disposition  appears,)  vvhere 
there  has  been  a  trial  by  jury.     Ledyard  v.  Manning.     153. 

5,  A  certificate  from  the  clerk  of  the  Supreme  Court  of  the  United  States,  stating 
that  a  judgment  of  this  court  had  been  there  reversed,  and  thence  remanded, 
that  such  further  proceedings  might  be  had  therein,  in  conforinity  to  the  judg- 
ment and  decree  of  that  court,  "  as  according  to  right  and  justice,  and  the 
constitution  and  laws  of  the  United  States  ought  to  be  had;"  does  not  inhibit 
this  court  from  looking  into  the  record  and  deciding  the  case,  upon  some  point 
which  did  not  arise  in  judgment  before  the  Supreme  Court  of  the  United  States. 
The  decision  of  that  court  being  conclusive,  only  as  to  points  there  adjudged. 
Goodtitle  ex  dem  of  Pollard's  heirs  v.  Kibbe.     403. 

See  Constitutional  Law,  6. 
COURT,  CHARGE  OF. 

1.  If  a  court  correctly  refuses  to  charge  the  jury,  and  then  gives  a  charge  wrong 
in  point  of  law.  it  will  be  error;  but  the  court  is  not  bound  of  its  own  mere 
motion  to  charge  the  jury  on  points  not  mooted  before  it,  or  argued  to  the  jury. 
Herbert  v.  Huie.     18. 

2.  Where  the  evidence,  on  both  sides  of  a  case,  is  precisely  balanced,  no  conclu- 
sion can  be  attained,  and  it  is  not  error  for  the  court  to  instruct  the  jury,  that 
unless  the  evidence  predominates  in  favor  of  the  plaintiff,  they  must  find  for 
the  defendant.     Lindsey  v.  Perry.     203. 
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3.  The  instructions  of  a  court  to  the  jury  should  be  direct  and  certain;  if  they  are 
argumentative  and  evasive,  the  judgment  will  be  reversed,  if  they  are  of  a 
character  to  mislead  the  jury.     Cothran  v.  Moore.     423. 

4.  Instructions  applicable  only  to  one  count  of  the  declaration,  are  properly  refu- 
sed when  requested  generally,  as  covering  the  whole  case.  Porter  v.  Nash.  452. 

5.  A  judgment  will  not  be  reversed  because  of  an  erroneous  charge  to  the  jury 
when  it  appears  that  no  injury  was  done  to  the  adverse  party,  under  the 
circumstances  of  tiie  case.     Ibid. 

6.  It  is  both  the  province  and  the  duty  of  the  court,  to  expound  to  the  jury  all 
written  instruments  of  evidence,  and  to  state  their  legal  effect,  in  reference  to 
other  testimony  in  the  cause;  and  a  failure  to  do  so  when  requested,  will  be 
error.     Earbee  v.  Craig.     607. 

7.  When  the  evidence  in  a  cause  is  conflicting,  the  court  cannot  charge  the  jury, 
that  if  tliey  believe  the  evidence,  they  must  find  for  the  plaintiffs.  Clemens  v. 
Loggins.     C23. 

See  Contract,  23. 
See  Evidence  71. 
CRIMINAL  CASES,  AND  PROCEEDINGS  IN. 

1.  The  Circuit  Court  have  jurisdiction  to  award  writs  of  ccr/Zoran"  to  review  the 
proceedings  of  inferior  courts  of  criminal  jurisdiction.  John,  a  slave  v.  The 
State.     95. 

2.  Should  a  judge  of  a  Circuit  Court  in  a  proper  case,  and  where  error  was  shown 
to  exist,  refuse  to  grant  a  remedial  writ  to  review  the  proceedings  of  a  tribunal 
inferior  in  grade  to  the  Circuit  Court,  the  Supreme  Court  would  prevent  a 
failure  of  justice  by  awarding  a  mandamus  to  the  judge.     Ibid. 

3.  The  writ  o(  certiorari  is  the  appropriate  writ  where  a  statute  creating  an  in- 
ferior  criminal  court,  has  provided  no  means  to  review  its  judgments.     Ibid. 

4.  Although  the  special  courts  for  the  trial  of  slaves  charged  with  capital  offen- 
ces,  created  by  the  act  of  1832,  [Aikin's  Digest  124,]  are  required  to  fix  the 
time  of  execution  of  a  condemned  slave,  within  a  period  often  days  from  the 
sentence,  yet  the  allowance  of  a  certiorari  is  a  supersedeas  of  the  sentence, 
until  it  is  quashed,  or  the  inferior  tribunal  directed  to  go  on,  by  writ  of  proce. 
dendo.     Ibid. 

5.  It  is  always  correct  to  insert  a  special  clause  in  a  writ  of  certiorari  to  a  crimi- 
nal court,  directing  it  to  operate  as  a  supersedeas  and  if  necessary,  to  also 
direct  a  special  writ  o(  supersedeas  to  the  sheriff,  to  delay  execution  until  the 
case  is  heard  and  determined.     Ibid. 

6.  The  proper  judgment,  when  a  plea  in  abatement  to  an  indictment  for  a  misde- 
meanor, is  overruled  on  demurrer,  is  that  the  defendant  answer  over  to  the 
indictment.     The  State  v.  Allen.     442. 

7.  When  an  issue  of  f;ict  is  found  in  favor  of  the  State,  on  a  plea  in  abatement, 
and  no  judgment  of  respondeas  ouster  has  been  aioarded  in  the  same  case  or 
demurrer  to  other  pleas,  it  is  proper  for  the  jury  to  determine  the  fine  or  other 
punishment  in  those  cases  where  the  discretion  is  confided  to  them  by  law;  in 
all  other  cases,  the  court  renders  final  judgment  on  the  return  of  the  ver- 
dict.    Ibid, 
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8.  But  if  judgment  of  rcspondcas  ouster  has  been  awurded  or  demurrers  sustained 
to  pleas  in  abatement,  without  any  judgment  to  answer  over,  and  issues  of 
fact  on  other  pleas  in  abatement  are  determined  in  favor  of  the  State,  the 
defendant,  notwithstanding  such  finding,  has  a  right  to  plead  in  bar  of  the 
indictment.     Ibid. 

9.  An  amendment  in  criminal  proceedings,  which  is  immaterial,  and  docs  not 
■vary  the  legalefTect  of  the  record,  cannot  be  regarded  as  an  available  objection 
to  a  conviction.     The  State  v.  Hughes.     655. 

10.  A  judgment  which  recites  that  the  jury  were  elected,  tried,  and  sworn  to  try 
the  prisoner,  &c.,  who  was  indicted  for  the  crime  of  murder,  and  states  that 
the  prisoner  was  thereupon  arraigned  and  pleaded  "  not  guilty,"  to  the  in- 
dictment,  is  erroneous.  The  plea  of  the  prisoner  should  have  preceded  the 
selection  and  swearing  of  the  jury.     Ibid. 

11.  It  is  not  permissible  lor  a  party  who  expects  an  indictment  will  be  preferred 
against  him,  to  inquire  before  they  are  sworn,  of  each  of  the  members  of  the 
grand  jury  who  are  to  consider  the  same,  whether  any  of  them  "have  formed 
and  expressed  an  opinion,  as  to  the  guilt  or  innocence  of  the  accused."  If  the 
law  were  otherwise,  the  pannel  might  be  so  far  exhausted  by  the  challenges  Or 
different  persons,  as  to  render  it  impossible  to  proceed  with  the  criminal  busi^ 
ness  of  the  term.     Ibid. 

12.  It  is  competent  for  a  party  about  to  be  indicted,  to  challenge  a  grand  juror  after 
the  pannel  have  been  sworn,  butsuch  challenge  will  (if  allowed,)  only  operate 
as  an  exclusion  of  the  juror,  in  the  particular  case  to  which  it  relates.  But  the 
challenge  of  a  grand  juror  cannot  impose  on  him  the  necessity  of  making  a 
disclosure  of  the  matters  to  which  his  oath  refers.     Ibid. 

See  Recognizance,  1,2,  3,  4,  5,  6,  7. 
DAMAGES. 

1.  Though  the  declaration  omit  to  lay  damages,  j'et  if  they  are  laid  in  the  writ,  the 
declaration  is  unobjectionable.  And  where  the  cause  of  action  is  a  legal  lia- 
bility, certain  and  defined,  the  damages  being  the  statute  rate  of  interest,  they 
need  not  be  laid  either  in  the  writ  or  declaration.  Elliott  v.  Smith  &,  Co.  for 
the  use  of  Ilarralson.     74. 

2.  The  damages  allowed  on  the  affirmance  of  a  judgment,  are  not  an  incident  0( 
the  principal  demand;  they  are  given  as  a  penalty,  and  intended  as  a  compen- 
sation for  the  delay  consequent  on  the  prosecution  of  a  writ  of  error.  Clem- 
ents  V.  Crawford  and  Hines.     531. 

See  Practice,  6,  7. 

See  New  Trial,  1. 

See  Right  of  Property,  Trial  of,  3,  4. 
DEEDS,  AND  REGISTRATION  OF. 

i.  In  1826,  the  second  section  of  the  statute  of  frauds  was  the  only  law  which 
provided  for  the  registratration  of  deeds  of  gift  of  personal  property.  That  law 
required  that  the  deed,  in  order  to  be  recorded,  should  be  acknowledged  or 
proved  in  the  Circuit  or  County  Court,  &c.:  consequently,  a  deed  registered 
Hpon  acknowledgment  or  proof  before  t\\c  clerk,  when  the  court  was  not  in 
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session,  cannot  be  regarded  as  recorded,  so  as  to  charge  a  purchaser  with 
constructive  notice  of  its  conterAs.     Sewall,  by  his  next  friend  v.  Giidden.  52. 

2.  But  though  such  a  deed  may  not  have  been  regularly  proved  and  recorded,  yet 
it  may  be  regarded  as  equivalent  to  a  parol  declaration  of  the  donor's  wishes, 
and  if  the  constituents  of  a  gift  inter  vivos  are  shown,  the  donee's  right  becomes 
complete.     Ibid. 

3.  In  an  action  by  trustees  to  recover  possession  of  land  conveyed  to  them  by  the 
trust  deed,  the  cestui  que  trust  cannot  prove  mismanagement  of  the  trust  and 
impropriety  of  conduct  on  the  part  of  the  trustees,  to  prevent  a  recovery  or  in- 
validate the  deed.     Mordecai  &  Wanroy  v.  Tankersly.     100. 

4.  A  fraud  which  will  vacate  a  deed  in  a  court  of  law,  must  relate  to  the  execution 
of  the  deed.     Jbid. 

5.  When  a  deed  is  offered  in  evidence,  and  is  objected  to  for  erasures,  interlinea- 
tions, or  blank  spaces,  supposed  to  be  apparent  on  examination,  the  precise 
point  of  objection  must  be  shown  in  a  distinct  manner,  otherwise,  the  excep- 
lion  is  incapable  of  revision.     Johnson  v.  McGehee  cj-  Thomas.     186. 

6.  A  notary  public  is  authorized  to  take  the  proof  and  acknowledgment  of  deeds, 
in  the  county  for  which  he  is  commissisned,  although  the  land  conveyed  may 
be  situated  in  another  county.     Ibid^ 

7.  No  period  is  designated  by  the  statute,  within  which  the  proof  or  acknowledg- 
ment  must  be  taken.  It  may  therefore  be  taken  at  any  time;  but  the  rights  of 
a  subsequent  bona  fide  purchaser  will,  not  be  affected,  unless  the  deed  is  re- 
corded within  six  months  after  its  execution.     Ibid, 

See  Fraud,  2,  3. 
DEMURRER. 

3.  A  plea  in  bar  which  alledges  a  judgment  by  retraxit,  and  substitutes  the 
words  "  and  dismissed  the  same"  for  "  but  from  the  same  altogether  withdrew 
himself,"  is  good  on  demurrer.     Evans  v.  McMahan.     45. 

See  Judgment,  1. 

See  Pleading,  20,  21,  22,  25,  26. 

DEMURRER  TO  EVIDENCE. 

1.  On  a  demurrer  to  evidence,  where  it  is  manifest  the  merits  of  the  cause  has  not 
been  tried,  this  court  is  not  compelled  to  render  a  final  judgment,  but  may,  in 
its  discretion,  remand  the  cause,  that  a  venire  facias  de  novo  may  issue.  Gaz- 
zam.  Heard  &  VVragg  v.  The  Bank  of  Mobile.     2G8. 

2.  When  a  judgment  rendered  on  a  demurrer  to  evidence,  special  verdict,  or  case 
agreed,  is  reversed,  the  proper  practice  is  to  remand,  in  order  that  the  primary 
tribunal  may,  in  the  exercise  of  its  discretion,  award  a  new  trial,  or  place  the 
parties  in  such  condition  as  will  advance  the  justice  of  the  case.  Edmonds  v . 
Edmonds.     401. 

DEPOSITION. 

1,  Where  a  deposition  was  taken  upon  affidavit,  that  the  witness  was  about  to 

leave  the  State,  etc.  it  cannot  be  excluded  at  the  trial,  by  showing  that  the  wit- 

ness  still  resided  in  the  State,  about  eighty  miles  distant;  for  this  may  be  true 

even  if  he  be  temporarily  absent.    It  is  not  necessary  that  the  witness  should 
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actually  change  his  residence,  in  order  to  permit  his  deposition  to  be  read. 
Eddins  v.  Wilson.     237. 

2.  It  is  not  necessary  to  state  in  a  commission  to  take  the  deposition  of  a  witness, 
in  a  case  in  which  a  mercantile  firm  is  a  party,  the  names  of  all  the  parlies 
composing  the  firm,  but  it  will  be  sufficient  to  identify  the  commission  as  a 
paper  in  the  cause,  to  describe  the  firm  by  its  style,  as  N.  S.  &.  Co.  Evans, 
Administrator  v.  Norris.  Stodder  &,  Co.     511. 

3.  Where  a  commission  was  issued  by  the  clerk,  under  the  authority  conferred  by 
the  first  section  of  the  act,  authorizing  testimony  to  be  taken  by  deposition,  and 
he  omitted  to  state  what  notice  should  be  given  of  the  time  and  place  of  taking 
the  deposition — Held,  that  the  deposition  could  be  read,  if  the  court  was  satis- 
fied  by  proof,  that  the  notice  actually  given,  was  sufficient.  Parker  «t  al.  Y. 
Haggerty     632. 

4.  A  deposition  taken  beyond  the  limits  of  the  United  States,  is  sufficiently  verified 
prima  facie,  by  the  certificate  of  the  commissioner  within  the  deposition,  or  on 
the  envelope;  that  he  has  placed  it  on  board  a  vessel,  naming  it,  destined  to  a 
port  of  the  United  States,  or  in  some  post  office,  to  be  sent  by  mail  to  some 
place  in  the  United  Slates,  if  the  deposition  afterwards  come  to  hand,  post 
marked  accordingly.  In  the  absence  of  such  certificate,  the  facts  might  be 
established  by  proof.     Innerarity  v  The  heirs  of  Mims.     660. 

.See  Evidence,  59,  61,  73. 
DETINUE. 
1.  Detinue  cannot  be  maintained,  after  the  destruction  or  death  of  the  chattel 
sued  for.     Lindsey  v.  Perry.     203. 

EJECTMENT  AND  TRESPASS  TO  TRY  TITLE. 
1.  Semble — An  action  of  ejectment  lies,  even  after  a  descent  cast,  though  the 

right  of  entry  may  be  tolled.     Doe  ex  detn.  Dnval's  heirs  v.  McLoskey.  710. 
See  Pleadings,  21. 
ELECTION. 
1.  The  rule  of  the  supreme  court,  for  the  government  of  the  practice  in  chancery, 
requires,  that  where  the  court  is  satisfied  by  proper  proof,  that  a  suit  at  law  and 
a  bill  in  chancery  are  instituted,  for  the  same  claim  or  demand,  "it  shall  be 
ordered  that  the  plaintiff  elect  in  which  he  will  proceed,  and  that  he  dismiss  the 
other."     This  rule  is  imperative,  and  a  plaintiff  will  not  be  allowed  to  enter  a 
nolle  prosequi,  but  compelled  to  dismiss.     Doe  ex  dcm.  Duval's   heirs  v. 
McLoskey.     711. 
ENDORSER  AND  ENDORSEE, 

1.  A  party  indorsing  a  promissory  note,  impliedly  affirms  its  genuineness,  as  well 
as  that  of  all  previous  indorsements,  and  though  his  indorsee,  in  declaring  against 
him,  may  in  usual  form  alledge  the  making  of  the  note,  and  its  indorsement  to 
the  defendant, yet  he  cannot  be  required  to  prove  it.  Woodward  v.  Harbin.  104. 

2.  The  words  "nulla  bona"  ore  not  a  sufficient  return  to  a  writ  of  yicri/acjas 
issued  under  the  act  of  1812,  "regulating  the  mode  of  collecting  money  by 
execution."  These  terms  merely  import  a  want  of  "  goods."  To  authorize 
an  action  against  an  indbrsei-,  the  execution  issued  against  the  maker  or  obligor 

97 
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of  a  note  or  bond,  should  be  returned  "  no  property  found,"  or  in  language  of 
equivalent  meaning.     Ibid. 

3.  Where  an  indorser  pleads  nul  tiel  record,  and  an  issue  is  made  up  and  sub- 
mitted to  the  jury,  who  return  a  verdict  against  him — Held,  that  the  plea  is 
both  unusual  and  unnecessary  in  an  action  upon  an  indorsement;  yet  as  no 
objection  was  made  to  a  trial  by  jury  in  the  primary  court,  it  will  not  avail  on 
error.    Ibid.     105. 

4.  The  absence  of  the  indorsee  of  a  promissory  note,  from  the  State,  constitutes 
no  excuse  for  the  failure  to  sue  the  maker,  to  the  first  court  of  the  county  where 
he  resides,  to  which  the  writ  can  properly  be  made  returnable.  Rathbone,  use, 
&c.  V.  Bradford.     312. 

5.  Since  the  passage  of  the  act  of  1829,  [  Aik.  Dig.  330]  no  action  can  be  sustain- 
ed against  the  indorser  of  a  single  bill  not  payable  in  bank,  when  the  maker  has 
not  been  sued,  and  a  return  of  "  no  property,"  made  on  an  execution  against 
him,  unless  some  sufficient  excuse  is  shown  for  the  omission  to  sue  the  maker. 
Riddle  v.  Rourke,     394. 

6.  The  return  of  "  no  property."  made  on  an  execution  against  the  maker,  in  Au- 
gust, will  not  sustain  an  action  commenced  against  the  indorser,  in  March  of 
the  same  year.     Ibid. 

7.  The  certificate  of  a  notary  in  his  protest,  that  he  had  given  notice  to  the  in- 
dorser  of  a  note,  of  its  non  payment,  by  depositing  a  letter,  containing  the 
notice,  in  the  post  office,  and  directed  to  him,  only  prima  facie  evidence  of 
the  fact  of  notice,  and  may  be  contradicted  by  other  evidence.  Booker  v. 
Lowry.     399. 

8.  The  bearer  of  a  promissory  note  cannot  sue  in  his  own  name,  in  consequence 
of  the  prohibition  arising  out  of  the  act  of  1837,  entitled  an  "act  to  prevent 
the  institution  of  illegal  and  oppressive  suits  in  the  United  States  Courts  of  this 
State.     Clark  &  Wellborn  v^Field  &  Morgan.     468. 

9.  Nor  can  the  right  to  sustain  an  action  be  derived  from  the  indorsement  of  one 
who  holds  a  note  as  bearer.     Ibid. 

10.  An  indorsement  of  a  promissory  note  made  in  the  State  of  Georgia,  must  be 
governed  by  the  law  of  that  State.     Dunn  v.  Adams,  Parmeter  &  Co.     527. 

11.  If  the  maker  of  a  promissory  note,  carries  it  to  a  bank  to  get  it  discounted  on 
his  own  account,  with  the  name  of  a  tliird  person  endorsed  thereon,  the  trans- 
action on  its  face,  shows  that  it  is  a  mere  accommodation  indorsement,  or  the 
rote  would  not  be  in  the  hands  of  the  maker.  Wallace  v.  The  Branch  Bank 
at  Mobile.     565. 

See  Set-Off,  1. 

See  Evidence,  3. 

See  Bills  OF  Exchange  and  Pkomissorv  Notes,  16,  17,  21,  22,  23,  24,  26, 
31,  32,  33. 

See  Judgment  and  Decree,  17. 
ERROR,  AND  WRIT  OF. 

1.  If  a  court  correctly  refuses  to  charge  the  jury,  and  then  gives  a  charge  wrong 
in  point  of  law.  it  will  be  error;  but  the  court  is  not  bound  of  its  own  mere 
motion  to  charge  the  jury  on  points  not  mooted  before  it,  or  argued  to  the  jury. 
Herbert  v.Huie.    18. 
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2.  A  joint  writ  of  error  cannot  regularly  be  sued  out  by  two  recognizors  when  the 
final  judgment  ascertains  a  separate  sum  to  be  paid  by  each.  The  proper 
course  is  for  each  to  sue  out  a  writ  of  error:  if  they  join,  the  writ  will  be  dis- 
missed.    Howie  &  Morrison  V.  The  State  of  Alabama.     113. 

3.  Heretofore,  the  practice  of  allowing  one  defendant  in  a  chancery  suit  to  sue 
out  a  writ  of  error  and  assign  errors,  has  been  acquiesced  in,  without  adverting 
to  the  evil  which  must  arise  when  successive  writs  of  error  are  sued  out  by 
more  than  one  defendant.    Culluni  et  al.  v.  Batre,  Executrix  of  Batre.     126. 

4.  Hereafter,  if  one  defendant,  when  there  are  more  defendants  than  one,  shall 
sue  out  a  writ  of  error  in  a  chancery  cause,  the  same  shall  be  dismissed, 
unless  sued  out  in  the  name  of  all  the  defendants.  Each  of  the  defendants, 
when  plaintiffs  in  error,  in  such  a  cause,  may  usually  assign  errors  in  the  de- 
cree affecting  his  interest,  without  joining  his  co-plaintiffs  in  error.     Ibid, 

5.  When  a  garnishee  brings  money,  and  other  effects  in  his  hands  into  court, 
which  he  deposits  there,  and  denies  all  indebtedness  to  the  defendants;  after 
his  discharge  from  the  garnishment,  he  is  not  a  proper  party  to  sue  out  a  writ 
of  error,  if  the  court  makes  an  improper  disposition  of  the  money  and  effects 
deposited;  and  a  writ  sued  out  by  him  will  be  dismissed.  Lewis  v.  Sheffield 
&  Co.     134. 

6.  When  the  names  of  the  parties  are  transposed  in  the  commencement  of  the 
declaration,  so  that  the  defendant  is  named  as  the  plaintiff,  a  judgment  will  not, 
for  this  cause,  be  reversed,  if  the  record  furnishes  the  means  of  ascertaining 
and  correcting  the  clerical  error.     Drummond  v.  Wright.     205. 

7.  When  the  plaintiff  is  allowed  to  file  additional  counts  to  his  declaration, 
after  the  reversal  of  a  judgment  in  the  same  cause,  it  is  the  exercise  of  a  dis- 
cretionary power,  which  is  not  the  subject  of  revision  in  an  appellate  court. 
Holloway  v.  Lowe.     246. 

8.  Where  a  party  proposes  to  prove  several  facts,  some  of  which  are  admissible, 
and  others  not,  the  court  is  not  bound  to  distinguish  between  them,  but  may 
overrule  the  entire  proposition.     Johnson  v.  Cunningham*     249. 

9.  An  application  for  the  continuance  of  a  cause,  addresses  itself  to  the  discretion 
of  the  court,  and  a  decision  upon  it,  cannot  be** revised  upon  an  appellate 
tribunal.     Hill  v.  Gayle  &  Bower.     275. 

10.  Upon  the  reversal  of  a  judgment,  the  appellate  court  cannot  render  a  judgment 
against  a  person  not  a  party  to  the  cause.  Wheeler  &,  McCurdy  v.  Ken- 
nedy.    292. 

11.  A  motion  to  dismiss  a  writ  of  error,  on  the  ground  that  it  does  not  set  out  the 
names  of  all  the  defendants,  will  not  be  entertained  after  joinder  in  error. 
Turnly  v.  Stinson,  cf  flZs.     456. 

12.  Where  there  is  a  demurrer  in  the  record  undisposed  of,  the  omission  to  dis- 
pose of  it,  is  not  available  on  error,  if  it  should  have  been  overruled.  Bondu- 
rant  et  al.  v.  Woods  &  Abbott.     543. 

13.  A  letter  stating  that  a  judgment  was  affirmed  at  a  previous  term  of  the  Su- 
preme Court,  does  not  authorize  the  dismissal  df  a  writ  of  error  subsequently 
sued  out,  or  proceedings  against  the  clerk  of  the  inferior  court,  for  issuing  the 
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writ.     McRae  et  al.  v.  The  Bank  of  Columbus — McRae  et  al.  v.  The  Insu- 
rance Bank  of  Columbus.    578. 

14.  Where  a  writ  of  error  issues  after  a  judgment  of  affirmance,  the  defendant's 
counsel  may  take  a  rule  upon  the  plaintiff  to  show  cause  why  the  same  should 
not  be  dismissed.    Ibid. 

16.  A  writ  of  error  sued  out  after  an  affirmance,  though  the  plaintiff  in  error  enters 
into  bond  with  sureties,  is  a  nullity;  and  the  plamtiff  is  entitled  to  an  execution 
upon  his  judgment,  while  the  same  is  pending.    Ibid. 

17.  It  is  not  error  for  a  court  to  refuse  to  dismiss  an  action,  because  the  indorse, 
ment  on  the  writ  does  not  show  the  title  of  a  promissory  note  sued  on,  to  be  in 
the  plaintiff.     Crawford  v.  Creagh.     592. 

18.  If  the  county  court  directs  a  jury  of  by-standers  to  be  summoned  for  the  trial 
of  a  cause,  and  this  course  is  not  excepted  to,  the  irregularity,  if  it  is  one,  is 
no  cause  of  reversal.    Ibid. 

19.  A  party  to  a  suit  cannot  assign  for  error,  the  refusal  of  the  court  to  sustain  a 
motion,  made  by  one  who  is  not  a  party  to  the  record.  Mason  and  Dacucl  v. 
Brazier.     635. 

See  Exceptions,  and  Bii,r,  of,  1.. 

See  Judgment,  9,  10,  11. 

See  Arbitration  and  Award,  5. 

See  Practice,  4,  5,  6,  7. 

See  Summary  Proceedings,  6,  14. 

See  Contract,  23. 

See  Intendments  and  Legal  Presumptions,  3. 

See  Record,  1. 

ESTATES  OF  DECEASED  PERSONS. 
1.  In  proceedings  to  obtain  a  sale  of  the  lands  of  an  intestate,  under  the  act  of 

1822,  (Aikin's  Digest  180,)  it  is  essential  that  the  Orphans'  Court  should  make 

a  final  decree  subsequently  to  the  sale  by  the   commissioners.     Lightfoot  v. 

Doe,  on  the  demise  of  the  heirs  of  Richard  S.  Lewis.     475. 
3.  If  such  a  decree  is  made,  it  cannot  be  impeached  collaterally  by  showing  an 

omission  of  the  commissioners,  to  make  a  report  of  the  safe  as  required  by  the 

fourth  section  of  the  act  of  1822.     Ibid. 

3.  The  title  of  the  heirs  at  law  is  not  divested  \intil  the  conveyance  of  the  estale 
of  the  intestate,  after  the  sale  made  by  the  commissioners  under  this  act.     Ibid. 

4.  The  administrator  presented  his  accounts  and  vouchers,  against  the  estate  of 
his  intestate,  for  final  settlement  and  allowance,  to  the  Orphans'  court:  where- 
upon, the  court  ordered,  that  publication  be  made  in  some  newspaper,  &.c. 
notifying  all  persons  concerned,  that  on,  &c.  "said  accounts  will  be  acted  on, 
and  allowed,  and  the  estate  finally  settled,  and  distribution  made  thereof,  by 
the  court" — Held,  that  the  notice  did  not  conform  to  the  statute,  but  that  it 
should  have  informed  the  persons  interested,  when  the  Judge  of  the  Orphans' 
court  would  report  the  account  to  the  court  for  allowance,  that  (hey  might  f51e 
exceptions  to  the  report,  if  dissatisfied  with  it,  Douthitt's  Administrator  v, 
Douthitt.     5^. 
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5.  It  is  not  competent  for  the  Orphans'  court,  to  charge  an  adniinisirator  with 
notes  and  accounts  in  his  hands,  uncollected,  as  cash;  the  more  especially,  if 
neglect  or  mismanagpment  are  not  imputable  to  him.     Ibid. 

6.  A  decree  rendered  by  a  county  court,  for  the  sale  of  the  real  estate  of  an  in- 
testate, upon  a  proceeding  under  the  act  of  18'22,  cannot  be  considcreH  invalid, 
because  the  record  does  not  contain  a  petition  filed  by  the  administratrix ;  more 
especially,  if  it  appear  from  an  order,  made  in  the  cause,  that  the  administratrix 
filed  her  petition  pursuant  to  the  statute.  Doe,  ex  dein.  Duval's  heirs  v. 
McLoskey.     709. 

7.  The  jurisdiction  of  the  county  court,  under  the  first  section  of  the  act  of  1822, 
"  To  authorize  administrators  to  sell  land  belonging  to  the  estate  of  the  intestate 
to  which  a  complete  title  has  not  been  made,"  attaches  as  soon  as  the  court  re. 
cognizes  the  petition  of  the  administratrix;  and  its  decree  cannot  he  collaterally 
impeached  (if  the  jurisdiction  i:;  shown,)  by  the  omission  to  designate  the  heirs 
by  name  in  the  petition,  or  elsewhere  in  the  record,  or  by  the  direction  of  the 
citation  to  the  guardian  instead  of  the  heirs.      Ibid. 

8.  Though  the  act  of  1822,  requires  the  commissioners  appointed  to  sell  the  lands 
of  an  intestate,  to  make  a  report  to  the  court,  at  the  time  designated  in  its  order 
or  decree,  yet  this  requisition  must  be  regarded  as  directory;  and  if  the  com- 
missioners fail  to  make  their  report  at  the  appointed  time,  it  is  competent  for  the 
court  to  take  measures  to  compel  them  to  make  it,  and  upon  its  being  made,  lo 
confirm  it  by  a  final  decree.     Ibid. 

9.  The  record  of  a  proceeding  in  the  county  court,  at  the  instance  of  an  admin, 
istrator,  to  obtain  a  decree  for  the  sale  of  the  lands  of  an  intestate,  need  not  show 
that  the  cause  was  continued  from  term  to  term,  up  to  its  final  disposition. — Its 
continuance  will  be  intended,  if  the  reverse  does  not  appear.     Ibid. 

10.  Though  it  may  not  appear  in  totidem  verbis  from  the  decree  of  a  county  court, 
that  it  was  rendered  at  a  regular  or  adjourned  term,  if  the  contrary  does  not  ap. 
pear,  it  will  be  taken  to  have  been  rendered  in  conformity  to  the  statute.    lb. 

11.  The  county  court  may  refuse  to  confirm  the  report  of  commissioners  appointed 
under  the  act  of  1S22,  to  sell  the  lands  of  an  intestate's  estate,  but  it  is  not  com- 
petent for  that  court,  seven  months  after  the  confirmation  of  the  report,  to 
annul  the  final  decree  and  order  a  re -sale.     Ibid. 

See  Mortgage,  18. 
EVIDENCE. 

1.  Parol  evidence  admissible  to  prove  that  when  a  note  was  executed,  there  was 
an  agreement  to  receive  in  part  payment,  a  debt  on  another  person.  Murchie 
V.  Cook  &  McNab.     41. 

2.  A  set-off  by  the  maker  of  a  promissory'note,  against  an  intermediate  indorscr, 
cannot  be  allowed,  unless  there  is  a  contract  between  the  parties,  so  as  to  al. 
low  it,  founded  on  some  new  consideration.  Kennedy  v.  W.  Manship  and 
others.     43. 

3.  Whether  evidence  of  the  declaration  or  admissions  of  the  intermediate  indor- 
ser  can  be  admitted  to  show  such  a  contract.     Quere  ?     Ibid. 

4.  In  a  suit  against  L.  as  a  partner  of  a  firm,  known  by  the  name  of  L.  &  B., 
letters,  written  in  the  name  of  the  firm  by  L.,  and  entries  made  by  him  in  the 
books  of  L.  &.  B.,  are  prima  facie  admissible  in  evidence  to  charge  him  as  m 
partner.     Lewis  v.  Post  &  Main.     65, 
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5.  When  a  witness,  on  cross  examination  admits  that,  he  wrote  a  letter  contain- 
ing a  different  statement  from  that  which  he  gave  in  evidence,  and  with  the 
letter  before  him,  states  its  contents  to  the  jury,  the  adverse  party  is  entitled  to 
read  the  letter  to  the  jury.     Ibid. 

6.  In  an  action  against  L.  charging  him  as  the  partner  of  B.;  the  latter,  is  not  a 
competent  witness  to  prove  the  fact  of  partnership.     Ibid. 

7.  When  a  witness,  on  cross  examination,  is  asked  whether  he  has  not  made 
other  statements  than  those  sworn  to,  he  may  enquire  as  to  the  particular  time 
or  statement  to  which  the  cross  examination  relates,  and  if  the  information  is 
not  given  he  ought  not  be  compelled  to  answer.     Ibid. 

8.  Letters  written  by  third  persons,  at  the  instance  or  request  of  the  defendant, 
are  not  admissible  in  evidence  to  rebut  the  presumption  arising  from  letters 
proved  to  be  in  his  hand  writing.     Ibid.     66. 

9.  Evidence  of  intermeddling  in  the  afliiirs  of  a  partnership,  if  given  in  general 
terms,  is  objectionable;  but  in  such  a  case  the  exception  must  be  to  the  un- 
certainty of  the  evidence.  Specific  acts  of  intermedling  with  the  business, 
are  evidence,  to  go  to  the  jury,  for  them  to  determine  the  character  in  which 
such  acts  were  performed.     Ibid. 

10.  John  S.  Rhea,  James  Conner  and  James  W.  Rhea,  describing  themselves  as 
partners  composing  the  firm  of  Rhea,  Conner  &  Co.,  declared  against  the  de- 
fendant  below,  on  a  promissory  note,  payable  to  the  firm.  On  the  plea  of  no« 
assumpsit,  it  was  holden  that  although  the  note  was  not  sufficient  evidence  in 
itself,  that  the  plaintiffs  were  the  members  of  the  firm  designated  upon  its  face, 
yet  it  was  admissible  to  show  a  promise  to  pay  money,  and  the  plaintiffs  might 
adduce  extrinsic  evidence  that  they  were  the  promisees.  Bell  v.  Rhea,  Con- 
ner &.  Co.     83. 

11.  The  distinction  between  the  admissibility  and  the  sufficiency,  of  evidence  is 
well  defined.  Evidence  may  be  admissible  though  insufficient;  and  in  such 
case,  the  party  against  whom  it  is  offered,  may  protect  himself  by  calling  upon 
the  Court  to  instruct  the  jury.     Ibid. 

12.  And  although  the  bill  of  exceptions  describe  the  evidence  excepted  to,  as  the 
only  evidence  offered,  if  admissible  in  itself,  it  will  be  so^still,  without  regard 
to  its  sufficiency.     Ibid. 

13.  A  writ  of  execution  when  returned  to  the  Court  from  which  it  issued,  becomes 
a  record  of  the  Court,  and  a  copy  of  it  may  be  certified  by  the  clerk  to  be  used 
as  evidence  within  the  State.       Woodward  v.  Harbin.     104. 

14.  In  an  action  for  money  had  and  received,  to  recover  of  an  agent  the  amount  of 
a  promissory  note  collected  by  him,  a  witness  who  had  seen  the  note,  and  heard 
the  parties  to  the  action  speak  of  its  amount,  may  testify  thereto,  though  no 
evidence  was  given  of  the  loss  or  destruction  of  the  note,  or  notice  to  produce 
it  shown.     Sally's  Administrators  V.  Capps.     121. 

15*  Where  there  is  a  written  agreement,  the  law  intends  that  it  contains  the  un- 
derstanding and  meaning  of  the  parties,  and  as  a  general  rule,  it  is  not  permis- 
sible to  show  that  it  does  aot  contain  their  entire  agreement,  or  that  it  contains 
too  much.    Paysant  v.  Ware  &-  Barringer,  et  al.     160. 
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16.  But  the  general  rule  which  excludes  oral  evidence  to  add  to,  vary,  or  explain 
a  written  instrument,  has  its  exceptions.  Thus,  if  there  is  a  latent  ambiguity, 
era  fraud  in  inserting  too  much,  or  in  omitting  some  material  part  of  the  con- 
tract,  additional  or  explanatory  proof  is  admissible  at  law.     Ibid. 

17.  Where  the  admission  of  evidence  to  the  jury  depends  upon  the  proof  of  some 
fact  as  a  foundation,  such  fact  must  be  shown  to  the  court.  If  therefore,  a 
party  would  prove  his  agreement  to  be  different  from  what  is  indicated  by  the 
writing,  he  should  first  introduce  evidence  to  the  court  showmg,  prima  facie, 
fraud,  &c.     Ibid, 

18.  Although  written  evidence  is  reputed  of  a  higher  grade  than  the  oral  declara- 
tions of  witnesses,  yet  its  production  will  not  be  required,  where  the  adversary 
has  admitted  the  fact  which  is  to  be  proved.  Thus,  a  party  who  has  appoint- 
ed an  attorney  in  writing,  with  authority  to  do  a  particular  act,  if  he  admits  it 
to  have  been  done  and  approve  it,  he  cannot  object  that  the  power  of  attorney 
is  not  produced  at  the  trial.     Ibid. 

19.  When  a  deed  is  offered  in  evidence,  and  is  objected  to  for  erasures,  interlinea. 
tions,  or  blank  spaces,  supposed  to  be  apparent  on  examination,  the  precise 
point  of  objection  must  be  shown  in  a  distinct  manner,  otherwise,  the  excep- 
tion is  incapable  of  revision.     Johnson  v.  McGehee  <J-  Thomas.     186. 

20.  A  patent  issued  after  the  commencement  of  a  suit,  cannot  be  given  in  evidence 
to  support  the  action;  nor  is  a  patent,  so  issued,  evidence  of  the  facts  recited  in 
it,  so  as  to  effect  the  defendant  to  the  suit.  *  Ibid. 

21.  It  is  unnecessary  to  give  evidence,  that  the  assignment  was  made  by  the  chiefs 
and  head  men  of  the  tribe,  or  that  those  wiio  made  it,  were  authorized  by  the 
tribe.  The  recognition  of  these  persons,  by  the  government,  as  the  chiefs  and 
head  men,  is  conclusive  on  the  Courts,  which  are  bound  to  follow  the  action  of 
the  government,  in  its  recognition  of  other  powers.     Ibid. 

2  2.  Where  the  evidence,  on  both  sides  of  a  case,  is  precisely  balanced,  no  conclu ! 

sion  can  be  attained,  and  it  is  not  error  for  the  court  to  instruct  the  jury,  that 

unless  the  evidence  predominates  in  favor  of  the  plaintiff,  they  must  find  for 

the  defendant.     Lindsey  v.  Perry.     203. 
23.  It  is  permissible  to  show  by  oral  evidence  that  a  person  was  in  possession  of 

land;  but  the  title  cannot  be  proved  by  reputation.     Johnson  v.  Cunnigham. 

249. 

24.  A  naked  trust  will  not  exclude  a  man  from  giving  evidence;  consequently, 
when  a  trustee  has  done  no  act  which  affirms  the  fairness  -and  validity  of  the 
deed  of  trust,  he  may  be  examined  to  show  it  fraudulent.     Ibid. 

25.  The  mere  possibility  that  a  trustee,  while  acting  as  such,  may  have  subjected 
himself  to  a  liability  for  a  breach  of  trust,  and  may  therefore,  be  interested  to 
defeat  the  deed,  will  not  make  him  an  incompetent  witness — the  interest  is  too 
remote  and  uncertain.     Ibid. 

26.  Where  a  recovery  is  had  against  a  sheriff,  upon  a  suggestion  that  he  had 
failed  to  collect  an  execution,  by  reason  of  the  want  of  due  diligence,  he  can. 
not  reimburse  himself  by  a  suit  against  the  defendant  in  execution.  There, 
fore,  a  person  having  a  lien  by  deed  of  trust,  upon  the  land  of  the  defendant, 
in  execution,  upon  the  trial  of  the  suggestion,  may  be  examined,  to  show  that 
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it  was  subject  to  the  execution — his  evidence,  instead  of  being  in  favor  of, 
would  be  adverse  to  his  interest;  inasmuch  as  a  verdict  would  not  relieve  the 
land  from  a  liability  to  satisfy  the  plaintiff's  judgment.     Ibid. 

27.  If  a  witness  can  testify  to  the  payment  of  money  from  his  own  knotcledge  of 
the  fact,  the  production  of  a  receipt  in  writing  (though  one  exist)  is  not  ne- 
cessary.    Ibid. 

28.  Quere.  Is  not  a  deposition  admissible  as  evidence,  although  not  certified  "  un- 
der the  seal"  of  the  commissioner,  ns  directed  by  the  commission.  It  cer- 
tainly  is,  if  the  commission  does  not  require  such  a  certification.  Hill  t.  Gayle 
&  Bower.     275. 

29.  The  possession  of  a  bill  by  the  drawee,  after  its  maturity,  is  prima  facie  evi- 
dence of  payment.     Ibid. 

30.  A  principal  is  a  competent  witness,  (his  interest  having  been  released)  to  prove 
the  object  and  purpose  of  sending  an  agent  from  Mobile  to  the  country;  it  was 
merely  proof  of  the  character  of  the  agency,  which  it  was  equally  competent 
for  the  agent  or  himself  to  prove.     Kirksey.  et  als.  v.  Bates.     303. 

31.  An  account,  or  receipt,  is  open  to  explanation,  by  parol  proof,  and  constitutes 
an  exception  to  the  general  rule.     Ibid. 

32.  The  declarotion  of  a  person  (since  deceased)  in  the  actual  occupation  of  a 
house,  made  at  the  time  of  such  occupation,  that  he  held  the  house  under  the 
defendant,  as  a  tenant,  is  admissble  evidence  in  a  proceeding  for  a  forcible  en- 
try  and  detainer,  where  the  only  evidence  of  possession  adduced  by  the  plaintiff 
was,  that  he  retained  the  key  of  the  house  after  the  death  of  the  tenant.  Blisa 
v.  Winston.     344. 

33.  The  allegation  in  a  complaint  for  a  forcible  entry  and  detainer,  that  the  entry 
was  made  on  a  particular  day,  does  not  bind  the  plaintiff  to  strict  proof  as  to 
time,  but  he  may  show  the  entry  to  have  been  made  on  any  day  previous  to  the 
exhibition  of  the  complaint.     Ibid. 

34.  The  admission  of  a  nominal  plaintiff,  made  after  the  commencement  of  the 
suit  cannot  be  given  in  evidence,  to  defeat  the  claim  of  the  actual  party  in  in- 
terest.    Chisholm,  use  of  Bigelow  &,Co,  v.  Newton  &  Wiley.     371. 

35.  The  certificate  of  a  notary  in  his  protest,  that  he  had  given  notice  to  the  in- 
dorser  of  a  note,  of  its  non-payment,  by  depositing  a  letter,  containing  the  notice, 
in  the  post-office,  and  directed  to  him,  only  prima  facie  evidence  of  he  facts 
of  notice,  and  may  be  contradicted  by  other  evidence.  Booker  v.  Lowry.  3'J9. 

36.  On  the  plea  of  non  est  factum,  proof  that  the  signature  of  the  obligor  was  gen- 
uine, raises  the  presumption  that  he  executed  the  bond  by  sealing  and  deliver- 
ing it.     Manning  &,  Adams  V.  Norwood.     429. 

37.  The  proof  that  N.  signed  a  piece  of  blank  paper,  and  handed  it  to  P.,  to  be  fiU- 
ed  up  for  a  sum  of  money,  does  not  authorize  the  implication  of  an  authority  to 
P.,  to  seal  and  deliver  it  as  the  bond  of  N.     Ibid. 

38.  Parol  testimony,  inadmissible  to  establish  a  term  or  condition  of  a  written  con 
tract,  as  to  which,  the  written  contract  is  silent.  Beard  v.  White,  Administra- 
tor, de  bonis  non.     436. 

39.  Oral  evidence  is  not  admissible  to  contradict  a  record,  nor  to  impugn  the  cfer 
tificate  of  those  officers  to  whom  the  trust  is  confided  by  the  act  of  the  9th  Jan- 
uary, 1836,  of  selecting  grand  jurers.    The  State  v.  Allen.    442. 
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40.  A  witness,  who  has  purchased  an  interest  in  real  estatr,  to  which  it  is  after- 
wards ascertained  the  vendor  has  no  title,  is  competent  to  prove  the  amount  of 
the  rent  received,  and  improvements  made,  by  such  vendor.  Hogan  and  wifo 
V.  Stone  &  Co.     496. 

41.  It  is  not  permissible  to  prove  an  account  by  showing  that  a  copy  offered  in  evi- 
dence was  transcribed  from  a  book  of  original  entries,  unless  the  witness  can 
testify  as  to  the  correctness  of  its  items,  from  personal  knowledge.  Holmes  v. 
Gayle  &  Bower.     517. 

42.  A  witness  may  refresh  his  memory  by  any  book  or  paper,  if  he  can  afterwards 
swear  to  the  fact  from  recollection;  but  if  he  cannot  so  swear  any  further  than 
as  finding  it  in  the  book  or  paper,  the  book  or  paper  must  be  produced.     Ibid. 

43.  It  is  competent  for  a  witness  to  identify  the  copy  of  a  paper  which  he  himself 
had  copied,  and^to  show  what  the  party  against  whom  it  is  offered,  said  in  re- 
lation to  it.     Ibid. 

44.  A  witness  may  prove  that  he  has  transcribed  one  or  more  copies  of  the  same 
account  from  the  books  of  the  creditor,  and  that  each  copy  contains  similar  en- 
tries. If  there  be  a  discrepancy  in  the  copies,  he  may  explain  it  from  his  own 
knowledge  of  the  account.     Ibid. 

45.  Where  it  is  material,  it  may  be  shown  what  is  the  practice  of  commission  mer- 
chants, at  a  particular  place,  in  accepting  and  advancing  for  their  customers, 
andas'to  their  placing  in  the  hands  of  their  debtors,  the  vouchers  in  proof  of 
their  accounts.     Ibid. 

46.  The  recital  of  a  notary  public,  that  he  had  "  given  due  notice,  by  notice  address- 
ed to  the  party,  by  the  first  mail  to  Lafayette,  Chambers  county,  Alabama,"  is 
prima  facie  sufficient  evidence  under  the  statute  of  notice.  Dunn  v.  Adams, 
Parmeter  &  Co.     527. 

47.  The  official  acts  of  a  notary,  are  authenticated  by  his  seal,  without  further 
proof.     Ibid. 

48.  In  an  action  of  trespass  to  try  title,  where  the  plaintiff  claims  under  a  sherifPa 
sale,  it  is  competent  to  give  in  evidence  the  papers  of  the  original  suit,  to  show 
that  the  christian  names  of  the  defendants,  which  were  omitted  in  the  judg- 
ment  entry,  are  the  same  as  in  the  execution.     Driver  v.  Spence.     540. 

49.  It  is  not  a  valid  objection  to  the  admission  in  evidence,  of  the  execution  under 
which  the  sale  was  made,  that  the  indorsement  of  a  levy  found  thereon,  does 
n»t  correspond  with  the  sheriff 's  deed.     Ibid. 

50.  It  is  not  a  valid  objection  to  the  admission  in  evidence  of  the  sheriff's  deed ,  that 
it  does  not  correspond  with  the  levy  indorsed  on  the  execution.     Ibid. 

51.  A  recital  of  a  wrong  date  of  the  execution,  in  the  sheriff's  deed,  is  no  suffi- 
cient objection  to  the  admission  in  evidence  of  the  deed,  if,  in  other  respects, 
it  is  regular.     Ibid. 

52.  It  is  not  a  valid  objection  to  the  admission  in  evidence  of  the  sheriff's  deed, 
that  the  description  of  the  land  conveyed  by  it,  is  uncertain  and  not  defined 
by  metes  and  bounds.     Ibid. 

53.  When  the  evidence  offered  is  competent  to  support  the  issue,  it  ought  not  to 
be  rejected;  but  there  are  cases  in  which  competent  evidence  may  be  excluded, 
98 
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when  the  whole  evidence  is  closed  on  either  side,  and  it  does  not  make  out  a 

case  or  defence.     Ibid. 
54.  A  witness  was  called  by  the  defendant  to  prove  notice  by  tlie  plaintiff,  of  the 

unsoundness  of  a  slave — Held,  that  he  could  not  state  what  he  had  told  the 

plaintiff's  agent  the  slave  had  said  of  her  unsoundness.     Stringfellow  &.  Hob. 

son  v.  Marriott.     573. 

55.  An  agent  is  a  competent  witness  for  his  principal.    Ibid. 

56.  A  creditor,  who  is  secured  by  the  provisions  of  a  trust  deed,  is  not  a  compe- 
tent witness  to  support  the  deed  in  a  suit  between  the  trustee  and  an  execution 
creditor.     Stone  v.  Stone  for  the  use  of  Underwood.     582. 

57.  A  claimant,  of  property  levied  on,  is  not  permitted  to  show  the  payment  of  the 
execution  levied  on  the  property  claimed,  as  this  is  no  part  of  the  issue  be- 
tween the  parties.     Ibid, 

58.  A  man's  voluntary  affidavit,  is  evidence  against  him,  as  an  admission  of  the 
facts  staled  therein.     Hallett  and  Walker  v.  O'Brien.     585. 

59.  The  deposition  which  is  taken  and  read  by  a  party  on  one  trial,  is  evidence 
when  used  by  the  opposite  party  on  a  subsequent  trial  of  the  same  cause.  But 
it  will  not  conclude  the  party  against  v/hom  it  is  offered,  and  he  may  show  by 
the  witness  giving  the  deposition,  that  he  was  mistaken  in  the  facts  it  narrates  ; 
and  perhaps  may  prove  by  other  evidence,  the  truth  in  regard  to  the  facts  de- 
posed to.    Ibid. 

60.  Semhle — That  letters  or  other  writings  which  have  been  used  on  one  trial  by 
one  party,  may  be  read  as  evidence  on  a  subsequent  trial  of  the  cause  by  the 
opposite  party;  on  the  ground  that  he  who  first  offered  them  had  admitted  their 
contents  to  be  true.     Ibid. 

61.  The  mere  filing  of  a  deposition  does  not  license  the  party  against  whom  it 
was  taken,  to  read  it  as  an  admission  to  the  jury ;  and  it  can  only  be  used  if 
it  be  legal  evidence  in  itself.     Ibid. 

62.  The  admission  by  the  adverse  party,  that  a  letter  corresponded  with  a  written 
contract  which  had  been  entered  into  by  the  parties,  will  not  authorize  the  let- 
ter to  be  read  in  evidence,  to  prove  the  contract,  without  accounting  satisfac- 
torily for  the  omission  to  produce  the  written  instrument,  of  which  the  letter  is 
at  best,  only  a  copy.     Fletcher  v.  Weisman.     602. 

63.  When  the  vendee  is  sued  by  the  assignee  of  the  vendor,  on  a  note  given  for 
the  purchase  money,  he  cannot  prove  by  the  declarations  of  the  vendor,  that 
he  had  no  title  to  the  land,  as  the  vendor  might  have  been  examined  as  a  wit- 
ness for  the  vendee.     Clemens  v.  Loggins.     622. 

64.  In  an  action  on  a  tax  collector's  bond,  when  the  issue  is,  that  the  principal 
obligor  had  assessed,  collected,  and  paid  over  the  taxes,  it  is  competent  for  the 
plaintiff  to  inquire  of  a  witness,  as  to  the  probable  amount  of  the  taxes, — there 
being  no  proof  that  the  tax  collector  had  deposited  any  evidence  of  an  assess- 
ment in  the  proper  office.  Adams  and  Boyd  v.  The  Governor.  627. 
6S.  A  witness  cannot  answer  "  that  S.  was  tenant  under  P.  who  was  claimant;" 
i  but  must  state  the  facts  which  constitute  the  relation  of  landlord  and  tenant. 
Parker  et  al.  v.  Haggerty.     632. 
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CG.  The  '"abstracts,"  which  the  comissioners  appointed  by  an  act  of  Congress  to 
invesiigate  and  report  on  the  titles  to  land  in  Louisiana,  east  of  the  River  Mis- 
sippi  and  island  of  New  Orleans,  were  directed  to  make  and  transmit  to  Con- 
gress,  were  properiy  deposited  with  the  registers  of  the  different  land  offices, 
and  a  copy  thereof,  duly  certified,  admissible  in  evidence.  Innerarity  v.  The 
heirs  of  Mims.     660. 

67.  The  "  abstracts,"  are  not  evidence  of  th.^  facts  recited  in  them,  and  admissible 
only  to  identify  the  land,  by  showing  on  what  the  confirmation  of  the  acts  of 
Congress  operated.     Ibid. 

68.  A  foreign  written  law,  can  only  be  proved,  by  the  production  of  a  sworn  copy. 
Ibid. 

69.  In  an  action  to  recover  the  possession  of  land,  a  deed  for  the  property  in  dispute, 
executed  by  a  third  person  is  admissible  evidence,  without  first  showing  that 
such  person  had  a  transferable  title;  but  if  such  auxiliary  proof  is  not  adduced, 
the  party  against  whom  the  deed  is  offered,  may  call  upon  the  court  to  reject 
it,  or  instruct  the  jury  as  to  its  legal  effect.  Doe  ex  dem.  Duval's  heirs  v.  Mc- 
Loskey.     710. 

70.  Letters  written  by  the  defendant,  to  the  administratrix  of  the  plaintiffs'  ances- 
tor,  during  her  sojourn  in  a  foreign  country,  which  abound  with  professions  of 
friendship,  express  great  solicitude  for  the  welfare  of  herself  and  family,  and  in- 
form  her  of  the  situation  of  her  business  in  the  United  States,  do  not  tend  to 
prove  that  the  defendant's  title  to  the  lands  in  question,  is  invalid.  The  letters, 
if  admissible  for  any  purpose,  can  only  serve  to  show  that  the  title  of  the  de- 
fendanl,  deduced  from  the  administratrix,  had  its  origin  in  fraud.     Ibid. 

71.  Depositions  taken  in  a  suit  in  chancery  between  the  same  parties,  are  not 
proper  evidence,  on  the  trial  of  an  action  at  law;  unless  the  witness  be  dead, 
&c.     Ibid. 

See  Contract,  6,  7. 
See  Corporation,  I. 
See  Chancery,  8. 
See  Contract,  16,  17. 

See  Bills  of  Exchange  and  Promissory  Notes,  34,  35, 
See  Mortgage,  20,  21. 
EXECUTION,  WRIT  OF. 

1.  A  writ  of  execution  when  returned  to  the  Court  from  which  it  issued,  becomes 
a  record  of  the  Court,  and  a  copy  of  it  may  be  certified  by  the  clerk  to  be  used 
as  evidence  within  the  State.     Woodward  v.  Harbin.     104. 

2.  The  words  '"nulla  bona"  are  not  a  sufficient  return  to  a  writ  oi  fieri  facias 
issued  under  the  act  of  1812,  "regulating  the  mode  of  collecting  money  by 
execution."  These  terms  merely  import  a  want  of  "  goods."  To  authorize 
an  action  against  an  indorser,  the  execution  issued  against  the  maker  or  obligor 
of  a  note  or  bond,  should  be  returned  "no  property  found,"  or  in  language  of 
equivalent  meaning.     Ibid, 

3.  The  mere  possession  and  improvement  of  land  belonging  to  the  United  States, 
however  valuable,  is  not  the  subject  of  a  levy  under  an  execution;  and  a  sberiiF 
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is  not  liable,  on  a  motion  against  him,  for  neglecting  to  levy  on,  and  sell  such 

an  improvement.     Rlica,  Conner  &,  Co.  v.  Hughes.     219. 
4    Where  land  levied  on  hyfi.  fa.  will  allow  of  division,  it  is  the  duty  of  the  sheriff 

to  sell  only  so  much  as  is  necessary  to  satisfy  the  execution.     Wheeler  tfc  Mc- 

Curdy  V.  Kennedy.     292. 
See  Partners  and  Partnership,  6. 
<See  Vendor  abd  Vendee,  15. 
See  Statute,  3,  4,  and  Lien,  1, 2. 
jSee  Right  of  Property,  Trial  of,  4. 
See  Lien,  4. 
EXECUTORS  AND  ADMINISTRATORS. 

1.  The  act  of  the  Legislature  authorizing  "  Executors  and  Administrators  to  rent 
at  public  outcry,  the  real  estate  of  any  decedent,  until  final  settlement  of  the 
estate"  intercepts  the  right  of  the  heir  to  enter  upon  and  enjoy  the  estate  of 
his  ancestor,  in  favor  of  the  personal  representative  of  the  deceased,  until  the 
estate  is  settled.  But  the  statute  is  prospective  in  its  terms,  and  cannot  have  a 
retrospective  effect.     Philips  v.  Gray,  administrator.     226. 

2.  Where  there  are  several  executors  or  administrators,  they  are  esteemed  as  but 
one  person,  in  representing  the  testator  or  intestate,  and  it  is  not  allowable  to 
sue  any  number  less  than  all;  unless,  perhaps,  where  from  special  reasoti  shown, 
the  character  of  the  relief  sought,  made  it  unnecessary  to  join  them,  Clem- 
ents, administrator,  &c.  v.  Kellog,  by  her  next  friend,  &.c.     330. 

See  Limitations  Statute  of,  7. 
See  MoRT&AGE,  24. 
EXCEPTIONS,  AND  BILL  OF. 

1.  It  is  competent  for  a  party  aggrieved  by  a  final  order  in  the  settlement  of  an 
estate  af  a  deceased  person,  or  in  directing  its  distribution,  to  prosecute  a  writ 
of  error;  and  that  the  record  may  show  his  objection  to  the  order,  he  may  re- 
quire the  judge  of  the  County  Court  to  seal  a  bill  of  exceptions.  Jones,  ex 
parte,     15. 

2.  Where  it  does  not  appear  from  the  bill  of  exceptions,  that  the  evidence  recited, 
was  all  that  was  offered,  it  will  not  be  so  intended,  where  such  an  intendment 
would  operate  so  bs  to  reverse  a  judgment;  and  under  such  circumstances,  it 
is  enough,  if  the  evidence  excepted  to,  be  admissible,  though  it  may  be  insuffi- 
cient.     Castles  v.  McMath.     326. 

3.  A  bill  of  exceptions  which  states  that  the  defendant  offered  to  examine  the 
nominal  plaintiff  as  a  witness,  to  which  the  plaintiff  objected,  and  his  objection 
sustained,  and  the  witness  excluded,  was  held  to  raise  the  question  whether 
the  nominal  plaintiff  was  a  competent  witness.  Duffee  v.  Pennington, 
use,  &c.     506. 

4.  A  party  offering  a  witness  may  be  required  by  the  court  to  state  what  he  ex- 
pects to  prove  by  him,  but  where,  without  such  a  requisition,  the  court  excludes 
a  witness  in  limine,  its  decision  must  be  understood  to  have  been  made  upon 
an  objection  to  the  witness  himself,  and  not  to  the  testimony  he  is  expected  to 
give.    Ibid. 
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5.  In  general,  the  party  taking  a  bill  of  exceptions  must  show  that  he  might  have 
been  prejudiced  by  the  decision  excepted  to;  but  where  a  party  has  been  de- 
nied the  right  of  examining  a  witness  upon  points  pertinent  to  the  issue,  it  will 
be  intended  that  he  may  have  been  prejudiced.     Ibid, 

6.  The  defendant  may  examine  the  nominal  plaintiff  as  a  witness,  if  the  latter 
does  not  object  to  give  evidence;  and  where  it  is  stated  in  the  bill  of  exceptions 
that  the  plaintiffs  counsel  objected  to  his  examination,  the  objection  will  be  un- 
derstood to  have  come  from  the  plaintiff  really  interested  in  the  suit.     Ibid, 

7.  If  pleas  are  interposed  at  a  proper  period,  and  the  court  notwithstanding,  pro- 
ceeds to  render  judgment,  the  error  should  be  disclosed  by  a  bill  of  exceptions, 
or  by  a  correct  recital  of  the  facts  in  the  judgment  entry.  McCoUom  &  Capel 
v.  Hogan,  Executor  of  Reuben  Jones.     515. 

8.  Where  a  party  excepts  to  a  decision  or  opinion  of  a  court,  he  must  place  so 
much  in  his  bill,  as  shows  thai  the  court  did  err  to  his  prejudice.  Holmes  v^ 
Gayle  &-  Bower.     517. 

9.  It  is  the  duty  of  him  who  excepts,  to  show  such  a  state  of  facts  before  the  jury, 
that  injuty  to  his  rights,  most  probably  resulted  from  the  erroneous  action  of 
the  court;  and  if  the  exception  is  so  uncertain  as  to  leave  this  doubtful,  an 
appellate  court  ought  not  to  reverse.  Stone  v.  Stone,  for  the  use  Under- 
wood.    582. 

10.  Where  the  bill  of  exceptions  states  two  points  as  having  been  made  in  the 
circuit  court,  both  of  which  were  overruled,  and  thereupon  the  defendant  ex- 
cepted to  the  decision  of  the  court.     This  is  a  sufficient  exception  to  each  of 
the  points  overruled.     Fletcher  v.  Weisman.     602. 
See  Evidence,  12. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  It  is  not  necessary  in  a  complaint  for  a  forcible  entry  and  detainer,  to  state  the 
precise  time  when  the  plaintiff  was  possessed  of  the  premises,  and  if  stated,  it 
may  be  rejected  as  surplusage.     Bliss  v.  Winston.     344. 

2.  In  a  proceeding  for  a  forcible  entry  and  detainer,  it  is  allowable  for  the  plaintiff 
to  state  the  forcible  entry  as  having  been  made  on  different  days;  and  in  one 
part  of  his  complaint,  he  may  alledge  an  entry  into  one  tenement,  and  in  an- 
other part,  into  a  different  one.     Ibid, 

3.  The  declaration  of  a  person  (since  deceased)  in  the  actual  occupation  of  a 
house,  made  at  the  time  of  such  occupation,  that  he  held  the  house  under  the 
defendant,  as  a  tenant,  is  admissble  evidence  in  a  proceeding  for  a  forcible  en- 
try and  detainer,  where  the  only  evidence  of  possession  adduced  by  the  plaintiff 
was,  that  he  retained  the  key  of  the  house  after  the  death  of  the  tenant.     Ibid. 

4.  The  allegation  in  a  complaint  for  a  forcible  entry  and  detainer,  that  the  entry 
was  made  on  a  particular  day,  docs  not  bind  the  plaintiff  to  strict  proof  as  to 
time,  but  he  may  show  the  entry  to  have  been  made  on  any  day  previous  to  the 
exhibition  of  the  complaint.     Ibid. 

5.  Where  the  Circuit  Court  reverses  the  judgment  of  a  justice  of  the  peace,  in  a 
proceeding  for  rf  forcible  entry  and  detainer,  for  the  rejection  of  competent 
evidence,  if  the  proceeding  be  in  other  respects  regular,  the  cause  should  be 
remanded  to  the  ustice,  to  be  tried  de  novo.    Ibid. 
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6.  Where  it  appeared  from  the  record  that  the  plaintiff  recovered  a  verdict  and 
judgment,  in  a  proceeding  for  a  forcible  detainer,  before  a  justice  of  the 
peace,  and  afterwards  the  case  found  its  way  to  the  Circuit  Court,  where  the 
defendant  assigned  errors — and  the  entry  of  the  judgment  shows  that  the  par- 
ties came  by  thtir  attorneys,  and  that  the  questions  of  law  arising  upon  the  as- 
signment,  were  fully  argued;" — Held,  that  it  is  not  an  available  objection  to  the 
proceedings  in  the  Circuit  Court,  that  the  cause  does  not  appear  to  have  been 
taken  there  hy  certiorari,  it  will  be  intended,  that  a  certiorari  was  either  waived 
or  lost.     Turnly  v.  Stinson,  et  als.     456. 

7.  Where  the  complaint  in  a  proceeding  for  a  forcible  detainer,  substantially 
conforms  to  the  statute,  the  Circuit  Court,  in  reversing  the  judgment  of  a  justice 
of  the  peace,  at  the  instance  of  the  defendant,  stiould  direct  that  the  cause  be 
remanded.    Jbid. 

FRAUD. 

1.  Where  the  plaintiff  and  defendant  are  parties  to  a  combination  to  defraud  the 
Government  of  the  United  States,  and  the  defendant,  in  the  execution  of  the 
fraudulent  purpose,  receives  money  from  the  United  States,  in  the  name  of 
the  plaintiff,  and  acting  ostensibly  as  his  agent,  no  action  can  be  maintained 
by  the  plaintiff  for  the  recovery  of  the  money  so  received.  Boyd  v.  Bar- 
clay.    34. 

3.  A  fraudulent  deed  is  valid  against  the  party  making  it,  and  cannot  be  defeated 
by  a  subsequent  vendee,  whose  purchase  was  conceived  in  fraud.  All  title 
having  passed  from  the  vendor,  by  the  first  deed,  he  had  none  to  transfer  by 
the  second;  and  consequently  the  second  vendee,  who  stands  in  the  same 
predicament  with  the  vendor,  cannot  hold  the  property  as  against  the  party 
claiming  under  the  first  conveyance.     Eddins  v.  Wilson.     237. 

3.  Where,  however,  the  first  conveyance  was  fraudulent,  and  the  second  was 
made  upon  valuable  consideration  and  in  good  faith,  the  latter  shall  pre- 
vail.    Ibid. 

4.  Where  the  grantor  in  a  deed  of  trust,  executed  for  the  purpose  of  securing  the 
cestui  que  trust  against  contingent  liabilities,  stipulated  in  the  deed,  that  the 
grantor  should  retain  the  possession  of  the  property  conveyed,  until  a  liability 
■was  incurred;  the  retention  of  possession,  is  no  evidence  of  fraud.  John- 
son  V.  Cunningham.     949. 

5.  Where  it  is  stipulated  in  a  deed  of  trust,  that  the  money  unappropriated,  and 
property  undisposed  of,  after  satisfying  the  purposes  of  the  deed,  should  be  paid 
over  and  revert  to  the  grantor,  the  deed  is  not  thereby  made  void;  for  the 
grantor  stipulates  for  nothing  more  than  what  the  law  would  have  given 
him.     Ibid. 

6.  Whether  fraud  is  a  defence,  at  law,  to  an  action  for  the  price  agreed  to  be  paid 
on  the  purchase  of  lands,  which  have  been  conveyed  by  the  vendor,  is  yet  an 
open  question  in  this  State.     Stone  v.  Cover.     287. 

7.  If  a  contract  for  the  sale  of  lands  is  tainted  with  fraud,  as  if  either  party  has 
misrepresented,  or  made  a  fraudulent  concealment  as  to  quantity,  the  law  will 
afford  redress  to  the  party  aggrieved.    Minge  v.  Smith.    415. 
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1.  In  1826,  the  second  section  of  the  statute  of  frauds  was  the  only  law  which 
provided  for  the  registration  of  deeds  of  gift  of  personal  property.  That  law 
required  that  the  deed,  in  order  to  be  recorded,  should  be  acknowledged  or 
proved  in  the  Circuit  or  County  Court,  &c.:  consequently,  a  deed  registered 
upon  acknoAvledgment  or  proof  before  the  clerk,  when  the  court  was  not  in 
session,  cannot  be  regarded  as  recorded,  so  as  to  charge  a  purchaser  with 
constructive  notice  of  its  conler.ts.     Sewall,  by  his  next  friend  v.  Glidden,  52. 

2.  But  though  such  a  deed  may  not  have  been  regularly  proved  and  recorded,  yet 
it  may  be  regarded  as  equivalent  to  a  parol  declaration  of  the  donor's  wishes, 
and  if  the  constituents  of  a  gift  inter  vivos  are  shown,  the  donee's  right  becomes 
complete.     Ibid. 

3.  W  here  the  donee  of  personal  property  was  under  the  age  of  twenty.one  years, 
and  lived  with  his  father,  the  donor,  the  possession,  by  the  donor  of  the  gift,  is 
consistent  with  the  donee's  right,  and  is  not  even  presumptive  evidence  of 
fraud.     Ibid. 

4.  Though  the  statute  of  the  27.  Eliz.  against  fraudulent  conveyances  has  been 
often  held  to  be  affirmative  of  the  common  law,  yet  it  may  be  regarded  as  a 
settled  principle,  that  it  extends  only  to  conveyances  of  real  estate.     Ibid. 

See  Use  and  Occupation,  1 . 

GAMING. 

1.  An  indictment  against  a  retailer  of  spirituous  liquors,  for  permitting  gaming  in 
his  house,  should  charge  that  the  defendant  was  a  licensed  retailei  of  spirituous 
liquors.     The  State  v.  Jonathan  Kennedy.     31.  . 
GARNISHEE. 

1.  Where  a  garnishee  admits  in  his  answer,  that  he  had  made  his  promissory 
note  in  favor  of  the  defendant  in  the  judgment;  but  states  that  he  had  been 
notified  of  its  assignment,  or  that  a  suit  had  been  biought  thereon  against  him, 
in  the  name  of  certain  persons,  styling  themselves  assignees,  the  plaintiff  is  not 
entitled  to  judgment  without  showing  that  the  payee  is  still  the  proprietor  of 
the  note.     Stubblefield  v.  Hagerty,     38. 

2.  The  statute  in  regard  to  garnishments  contemplates  an  examination  in  open 
court,  yet  if  the  record  recites  that  the  garnishee  had  filed  his  answer,  and  that 
the  plaintiff  had  consented  to  receive  the  same,  an  examination  in  court  will 
be  considered  as  waived.     Ibid.] 

3.  A  judgment  nisi  against  a  garnishee,  must  be  for  a  sum  certain,  and  cannot 
be  rendered  for  an  uncertain  amount,  to  be  ascertained  by  a  judgment  to  be 
afterwards  rendered.     Dickerson  v.  D.  &  J.  B.  Walker.    48. 

4.  The  final  judgment  rendered  against  a  garnishee,  cannot  be  extended  beyond, 
or  be  variant  from  the  judgment  nisi,  of  which  it  is  a  mere  confirmation.    Ibid. 

5.  When  a  garnishee  brings  money,  and  other  effects  in  his  hands  into  court, 
which  he  deposits  there,  and  denies  all  indebtedness  to  the  defendants;  after 
his  discharge  from  the  garnishment,  he  is  not  a  proper  party  to  sue  out  a  writ 
of  error,  if  the  court  makes  an  improper  disposition  of  the  money  and  effects 
deposited;  and  a  writ  sued  out  by  him  will  be  dismissed.  Lewis  v.  Sheffield 
&Co.     134. 
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6.  Where  a  garnishee  ansv/ered  "thatheliad  in  bis  possession,  a  sum  of  money 
belonging  to  the  defendant  in  attachment,  but  which,  he  was  informed  by  him 
was  to  be  paid  over  to  another  person,  but  that  person  had  given  no  notice 
of  any  claim  to  ii" — Held,  that  a  judgment  against  the  garnishee,  condemning 
the  money,  as  the  property  or  the  defendant  in  attachment,  was  correct.  Baker 
V.Moody.     315. 

7.  A  garnishment  relates  to  the  present  lime,  and  requires  the  garnishee  to  answer 
what  sum  he  is  then  indebted,  &.c.;  so  that  if  there  be  then  no  indebtedness, 
though  there  may  be,  before  the  answer  is  made,  the  plaintiff  is  not  entitled  to 
judgment.  And  if  the  garnishee  is  indebted  in  a  sum  which  is  increased  after 
the  garnishment  issues  and  before  answer  made,  he  is  not  liable  to  a  judgment 
for  the  increased  sum,  but  for  only  such  as  was  due  when  process  issued.  The 
Branch  Bank  at  Mobile  v.  Poe.     396. 

8.  When  a  debt  has  been  contracted  before  the  issuance  of  the  garnishment;  but 
does  not  fall  due  until  afterwards,  it  is  such  an  indebtedness  as  will  authorize  a 
judgment  against  the  garnishee,  with  a  stay  of  execution  until  it  matures.  Ibid. 

9.  It  is  not  within  the  scope  of  the  powers  ordinarily  conferred  upon  the  cashier  of 
a  bank,  to  appear  to,  and  defend  suits  against  the  corporation;  and  conse- 
quently, he  cannot  answer  a  garnishment  which  has  been  sued  out  against  it. 
Such  an  answer  should  be  made  under  the  common  seal  of  the  bank,  either  by 
the  express  authority  of  the  directors,  or  president,  who  thus  far  is  the  execu- 
tive  officer  of  the  board.     Ibid. 

10.  To  authorize  a  judgment  against  a  garnishee  on  his  answer,  he  iriust  admit  an 
indebtedness  in  moneif^  to  the  deiendant  in  attachment.  Minis  v.  Parker  & 
Coffman.     421. 

11.  The  answer  of  a  garnishee,  admitting  an  indebtedness  to  the  defendant  in  at. 
tachment,  to  be  discharged  in  his  notes  due  other  persons,  to  be  afterwards 
procured,  will  not  authorize  a  judgment  against  the  garnishee.     Ibid. 

GIFT.  ' 

1.  In  order  to  pass  the  title  to  a  chattel  by  a  parol  gift,  at  common  law,  there 
must  be  an  actual  delivery  of  the  thing.  Sewall,  by  his  next  friend  r.  Ghd- 
den.    52. 

2.  Where  the  donee  of  personal  property  is  under  the  age  of  twenty-one  years, 
and  lived  with  his  father,  the  donor,  the  possession,  by  the  donor  of  the  gift,  is 
consistent  with  the  donee's  right,  and  is  not  even  presumptive  evidence  -of 
fraud.     Ibid. 

GUARDIAN  AND  WARD. 

1.  A  guardian  may  maintain  an  action  in  his  own  name,  for  an  injury  to  the 
property  of  his  ward  in  his  actual  possession.  Fuqua,  guardian,  v.  Hunt.   197. 

2.  Where  the  guardian  of  a  lunatic,  purchased  merchandise  (which  was  charged 
to  him)  for  the  use  o<"the  lunatic  and  his  family,  an  action  cannot  be  maintained 
against  the  lunatic,  upon  an  implied  promise  to  pay  the  amount,  though  he 
has  recovered  his  reason,  and  his  property  been  restored  to  him,  without  the 
guardian's  retaining  any  part  of  it,  to  indemnify  himself  for  his  liabilities  on 
account  of  his  ward.    At  the  time  the  purchases  were  made,  the  lunatic  was 
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not  in  a  situation  to  make  himself  liable  upon  an  implied  promise,  and  subse- 
quent  events  cannot  create  it.     E.  B.  &  A.  G.  tVestnioreland  v.  Davis.     299. 

3.  Eesident  infant  defendants  to  a  bill  in  chancery,  must  be  served  with  process) 
which,  it  ihey  arc  of  tender  years,  may  be  executed  on  their  guardian  or  some 
of  their  near  relations:  non  resident  infants  must  be  notified  of  the  pendency 
of  the  suit,  by  publication,  as  in  the  case  of  adults.     Walker  et  als.  v.  Hal" 

•  lett.     379. 

4.  Infants  above  the  age  of  fourteen  years,  should  be  consulted  in  the  appointment 
of  a  guardian  ad  litem,  if  not  attended  with  too  much  trouble  or  expense,  asf 
to  which,  the  chancellor  will  exercise  a  sound  discretion.     Ibid. 

6.  The  court  may  appoint  guardians  ad  litem  to  non  resident  infants;  but  no 
such  guardian  should  be  appointed  in  any  case,  until  after  service  of  process, 
or  publication.     Ihid. 

6.  Proof  should  be  made  of  the  infancy  of  a  non  resident  defendant.     Ibid. 

7.  Competent  persons,  should  if  possible,  be  selected  as  guardians  ad  litem,  and 
the  court  may  make  them  reasonable  compensation;  which,  in  suits  for  the 
foreclosure  of  mortgages,  may  be  taxed  in  the  bill  of  costs.     Ihid. 

See  Assumpsit,  5,  6, 
HEIRS  AND  LEGATEES. 

See  ExEctJTORS  and  Administrators,  1. 

See  Estates  of  Deceased  Persons,  I. 
HUSBAND  AND  WIFE. 

1.  Where  the  wife  of  D.  filed  a  bill  in  chancery  for  divorce  and  alimony,  on  the 
ground,  among  others,  that  the  husband  was  a  lunatic;  and  the  chancellor 
made  an  order,  allowing  a  thousand  dollars  per  annum,  for  the  support  and 
maintenance  of  herself  and  children,  the  husband  being  afterwards  restored 
to  sanity,  and  the  bill  dismissed,  held,  that  an  action  of  assumpsit  would  lie 
against  the  husband,  to  recover  a  sum  of  money,  due  for  the  tuition  of  the 
children,  on  a  contract  made  by  the  wife,  pending  the  bill  m  chancery.  Har- 
ris  V.  Davis.    259. 

IMPRISONMENT  FOR  DEBT. 

1.  The  act  of  the  1st  February,  1839,  abolishing  imprisonment  for  debt,  does  not 
authorize  the  discharge  of  a  debtor  then  in  actual  or  constructive  custody. 
Kennedy  v.  Rice.     11. 

2-  Bail,  notwithstanding  this  act,  aie  liable  for  the  debt  on  the  return  of  non  est 
inventus  to  a  ca.  sa.  properly  sued  out;  and  are  authorized  to  arrest  and  sur- 
render their  principal  in  discharge  of  themselves  in  the  same  manner  as  before 
the  act.     Ibid. 

3.  If  a  ca.  sa.  since  the  statute,  is  sued  out  without  the  necessary  affidavit. 
Quere — whether  the  bail  may  not  plead  the  omission  in  bar  of  the  sci.  fa.  lb, 

4.  The  act  of  the  1st  February,  1839,  "To  abolish  imprisonment  for  debt,"  does 
not  discharge  the  obligors  from  liability  upon  a  bond  for  the  hberty  of  the 
prison  bounds,  where  a  breach  had  occurred  previous  to  the  passage  of  the 
act.     Mongin  v.  Harrison.     22, 
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1.  The  sixth  article  of  the  treaty  made  with  the  Creek  tribe  of  Indians,  on  the 
24th  of  March,  1832,  [5  Porter  416]  directs,  that  tvventy.nine  sections  of  land 
may  be  located,  and  that  patents  for  the  same  may  then  issue  to  such  persons, 
being  Creeks,  to  whom  they  shall  be  assigned  by  the  Creek  tribe.  The  as- 
signment of  these  lands  by  the  tribe,  is  an  act  which  must  be  communicated 
to  the  executive  to  enable  him  to  direct  the  issuance  of  the  patents,  in  confor- 
mity with  the  treaty:  it  is  therefore,  a  public  document,  the  custody  of  which 
is  properly  committed  to  some  one  of  the  executive  departments.  Johnson  & 
McGehee  v.  Thomas.     186. 

2.  All  the  official  intercourse  of  the  government  with  the  several  Indian  tribes,  is 
carried  on  by  the  War  Depariment;  and  the  documents  connected  with  such 
intercourse,  are  deposited  in  the  Bureau  of  the  Commissioner  of  Indian  affairs. 
A  copy  of  the  assignment  of  the  lands  reserved  under  the  sixth  article  of  the 
treaty  of  1832,  is  properly  authenticated  by  his  certificate,  accompanied  with 
the  seal  of  the  War  Department.     Ibid. 

3.  A  patent  issued  after  the  commencement  of  a  suit,  cannot  be  given  in  evi. 
dence  to  support  the  action;  nor  is  a  patent  so  issued,  evidence  of  the  facts  re- 
cited in  it,  so  as  to  affect  the  defendant  to  the  suit.     Ibid. 

4.  A  location  or  allotment  of  the  lands  assigned  under  the  sixth  article  of  the 
treaty  of  1832,  is  necessary  to  show  title  in  one  who  claims  title  previous  to  the 
issuance  of  the  patent,  and  without  proof  of  such  allotment  or  location,  no 
action  involving  the  title,  can  be  maintained  previous  to  the  issuance  of  the 
patent.     Ibid. 

5.  _^The  location  or  allotment  is  the  mode  by  which  the  proper  executive  officer 

determines,  that  the  choice  of  land  made  by  the  Creek  tribe,  is  approved,  and 
that  the  lands  are  not  subject  to  other  claims.  When  this  is  done,  an  inchoate 
legal  title  is  created,  capable  of  transmission  by  those  to  whom  they  are  as- 
signed by  the  Creek  tribe.     Ibid. 

6.  It  is  unnecessary  to  give  evidence,  that  the  assignment  was  made  by  the  chiefs 
and  head  men  of  the  tribe,  or  that  those  who  made  it,  were  authorized  by  the 
tribe.  The  recognition  of  these  persons,  by  the  government,  as  the  chiefs  and 
head  men,  is  conclusive  on  the  courts,  which  are  bound  to  follow  the  action  of 
the  government,  in  its  recognition  of  other  powers.     Ibid. 

7.  The  treaty  entered  into  between  the  Chickasaw  Nation  of  Indians,  and  the 
United  Stales  on  the  20th  October,  1832,  stipulates  that  no  one,  not  a  Chicka- 
saw, or  connected  with  the  Chickasaws  by  marriage,  shall  be  permitted  to  settle 
on  any  of  the  lands  ceded  by  that  treaty,  until  the  same  had  been  sold  by  the 
United  Stales.  It  was  not  therefore,  permissible  for  a  reservee,  by  a  lease  or 
sale  of  his  reservation,  to  introduce  into  the  nation,  one  who  was  inhibited  by 
the  treaty,  from  settling  upon  the  unsold  lands.     Lewis  v.  Love  &  Lane.  335. 

8.  An  agreenrient  was  entered  into  in  August,  1833,  between  the  defendant 
Love,  a  reservee  under  the  treaty,  and  the  plaintiff  in  error,  for  the  lease  of 
his  reservation,  for  several  years,  unless  sooner  required  by  the  United  States 
to  abandon  the  possession;  and  stipulating,  also,  that  if  the  treaty  should  be 
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so  modified  as  to  permit  a  sale  by  the  reservee,  tlie  lessee  or  his  heirs,  should 
have  the  preference  in  the  purchase,  at  siicli  price,  &.c.  as  the  reservee  might 
prescribe.  It  was  held  tliiit  tlie  treaty  of  1831,  which  conferred  the  right  of 
sale  upon  the  reservee,  did  not  impart  validity  to  the  contract,  which  was  in- 
valid when  made.     Ibid. 

INDICTMENTS. 
I.  An  indictment  against  a  retailer  of  spirituous  liquors,  for  permitting  gaming  in 
his  house,  should  charge  that  the  defendant  was  a  Zjce/.'set?  retailer  of  spirituous 
liquors.     The  State  v.  Jonathan  Kennedy.     31. 

2.  An  indictment  containing  three  counts  for  playing  at  cards  "  in  an  outhouse 
where  people  resort;"  in  a  store  house  for  "retailing  spirituous  liquors,  &.c. 
in  a  public  place,"  is  good,  without  designating  to  whom*the  out  house  or  store 
house  belongs,  or  without  designating  the  description  of  the  place  by  a  more 
certain  description.     The  State  v.  Atkyns.     180. 

3.  The  act  [Aikin's  Digest,  212]  prescribes  the  terms  which  may  be  used  in  the 
indictment.     If  these  terms  are  followed,  the  indictment  is  good.     Ibid. 

4.  The  act  of  1811,  which  requires  the  name  of  the  prosecutor  to  be  indorsed 
"  on  all  bills  of  indictment."  is  merely  directory,  and  the  omission  to  make  such 
an  indorsement,  will  not  affoct  the  validity  of  the  indictment.  The  State  v. 
Hughes.     655. 

INTENDMENTS  AND  LEGAL  PRESUMPTIONS. 

1.  When  an  entry  appears  on  '.he  record,  that  on  suggestion  of  the  plaintiff,  the 
defendant  had  been  removed  from  his  office  of  administrator,  and  a  sci.  fa. 
is  ordered  to  issue  to  the  sheriff,  and  no  return  is  made,  if  it  appear  from  the 
record,  that  afterwards  the  defendant  appeared,  and  that  judgment  was  ren- 
dered against  him,  on  the  verdict  of  a  jury,  it  will  be  presumed  that  tlie  order 
for  a  sci.  fa.  was  vacated,  or  waived  by  the  parties.  Evans,  Administrator 
V.  Norris,  Stodder  &  Co.     511. 

2.  When  pleas  appear  in  the  record  which  are  not  disposed  of,  and  the  judgment 
entry  recites  that  the  defendant  said  nothing  in  bar  or  preclusion  of  the  plain, 
tiff's  action,  this  is  conclusive  on  error  brought,  that  such  pleas  were  waived. 
McCoIlum  &  Capel  v.  Hogan,  Executor  of  Reuben  Jones.     515. 

3.  The  defendant  in  error  recovered  a  judcment  in  the  County  Court,  upon 
which  a  writ  of  error  was  prosecuted  to  the  Circuit  Court  and  the  judgment 
nffirmed  on  the  certificate;  the  judgment  of  the  Circuit  Court  did  not  in  to. 
tidein  verbis,  recite  that  the  judgment  of  the  County  Court  was  recovered  by 
the  defendant;  but  merely  stated  that  the  "  defendant  in  error,"  designating 
him  by  name,  came  iind  produced  to  the  court,  the  certificate,  &c.  Held,  that 
the  designation  of  tlie  defendant  with  the  addition  "  defendant  in  error,"  was 
sufficient  to  show  that  he  was  the  successful  parly  in  the  County  Court.  De 
Graffenreid,  et  ul.  v.  Pearsall.     526. 

See  FortciBLE  Entry  and  Detainer,  6. 

£ee  Bills  of  Exchange  and  PKOiiissoav  Notes,  28,  20. 
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1.  Notes  given  in  payment  for  the  purchase  of  sixteenth  sections  carry  interest 
at  the  rate  of  six  per  cent,  per  annum,  until  paid,  or  until  judgment  is  obtained 
on  them,  or  the  contract  otherwise  changed.  Branch  Bank  at  Montgomery 
V.  Harrison,     9. 

2.  Interest  is  properly  allowed  on  a  count  for  money  had  and  received,  if  the  de- 
mand on  which  the  recovery  is  iiad,  is  lawfully  entilied  to  bear  interest.  For- 
ter  V.  Nash.    452, 

JUDGMENT  AND  DECREE. 

1.  Where  a  judgment  entry  recites  a  demurrer  (sustained)  as  having  been  inter- 
posed  by  the  defendant  to  his  own  plea,  the  Appellate  Court  will  intend  the 
recital  to  be  a  clerical  mistake,  and  that  it  was  the  plaintiff  who  demurred, 
Evans  y.  McMahan.     45. 

2.  A  judgment  as  upon  a  retraxit,  is  a  complete  bar  to  a  subsequent  action  for 
the  same  cause.     Ibid. 

3.  A  plea  in  bar  which  alledges  a  judgment  by  retraxit,  and  substitutes  the 
words  "  and  dismissed  the  same"  for  "  but  from  the  same  altogether  wiihdrev^ 
himself,"  is  good  on  demurrer.     Ibid. 

4.  A  judgment  nisi  against  a  garnishee,  must  be  for  a  sum  certain,  and  cannot 
be  rendered  for  an  uncertain  amount,  to  be  ascertained  by  a  judgment  to  be 
afterwards  rendered.     Dic^erson  v.  D.  &  J.  B.  Walker.     48. 

5.  The  final  judgment  rendered  agamst  a  garnishee,  cannot  be  extended  beyond, 
or  be  variant  from  the  judgment  nisi,  of  which  it  is  a  mere  confirmation.   Ibid. 

G.  To  sustain  a  judgment  by  default  on  a  motion  by  a  bank,  under  the  statute;  the 
liability  of  the  defendant  must  be  shown  by  the  judgment  entry,  as  well  as 
the  notice  and  certificate  which  authorized  the  Court  to  exercise  the  summary 
jurisdiction.  Clements,  Hall,  Gindrat  and  Steele  v.  The  Branch  of  the  Bank 
of  the  State  of  Alabama  at  Montgomery.     50. 

7.  A  judgment  by  default,  where  no  declaration  is  filed,  is  fata),  even  on  error. 
So  a  declaration  in  the  name  of  a  party  for  whose  use  a  suit  was  brought, 
vi^ill  not  sustain  a  judgment  in  the  name  of  the  legal  plaintiffs /or  his  use.  EI- 
liott  v.  Smith  &  Co.  for  the  use  of  Harralson.     74. 

8.  If  judgment  is  obtained  for  a  debt  of  which  a  part  has  been  paid,  but  the  pay. 
ment  is  not  interposed  as  a  defence,  the  part  so  paid  cannot  afterwards  be  re- 
covered  by  suit,  although  the  judgment  is  satisfied.  Broughton  v.  Mcintosh. 
103. 

9.  Where  in  an  action  of  debt,  a  judgment  was  rendered  for  an  aggregate  sum  in 
damages,  equal  to  the  debt  and  damages  properly  recoverable,  the  inequality  is 
not  available  on  error.     Sanford  &  Carter  v.  Richardson  &  O'Neal.     182. 

10.  Where  it  does  not  appear  from  the  record  on  what  day  the  judgment  was  ren- 
dered,  and  when  the  court  adjourned,  (if  necessary  to  sustain  the  judgment) 
an  Appellate  Court  will  intend  that  it  continued  its  session  up  to  the  latest  pe- 
riod  authorized  by  law.     Ibid. 

Jl ,  Where  the  judgment  in  an  action  upon  a  bill  single  for  nineteen  hundred  and 
thirty-four  dollars,  was  rendered  for  about  eighty-six  cents  too  much,  the  ex- 
cess \>'as  regarded  as  toosn)all,  to  induce  an  Appellate  Court  to  reverse  or  cor- 
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rect  the  judgment.     The  case  being  a  fit  one  for  the  application  of  tlie  maxim 
de  minimis  non  curat  lex.     Ibid. 

12.  A  judgment  by  default  cannot  be  sustained  when  no  declaration  has  been  filed. 
Ware  v.  J.  &  W.  Todd,  Administrators.     1!)9. 

13.  A  judgment  cannot  be  rendered  before  the  maturity  of  the  demand,  although 
the  statute  authorizes  an  attachment  to  issue  in  certain  cases,  before  the  debt 
is  due.     Ibid. 

14.  In  such  a  case  the  proper  course  is  to  stop  proceedings  untd  the  maturity  of 
the  debt,  and  then  to  proceed  to  judgment  as  in  other  cases.     Ibid, 

15.  C,  as  the  agent  of  O,  entered  into  a  submission  with  A,  to  refer  certain  mat- 
ters to  reference  under  the  statute;  the  arbitrators  made  an  award  in  favor  of 
A,  without  stating  against  whom, — held  that  it  was  error  to  render  judgment 
against  C.     Callahan  v.  McAlexander.     36G. 

IG.  A  judgment  until  reversed,  is,  as  between  the  parties  to  it,  and  upon  the  mat- 
ters determined,  as  a  plea,  or  bar,  or  as  evidence,  conclusive.  I'he  Trustees 
of  the  University  of  Alabama  v.  Keller,  Executrix,  &c.     406. 

17.  When  judgment  is  obtained  against  the  second  indorser  of  a  bill  of  exchange 
and  he  supersedes  it,  by  giving  the  statutory  bond,  and  suing  out  a  writ  of 
error,  if  the  judgment  is  affirmed,  with  ten  per  cent,  damages,  he  is  Hot  enti- 
tled to  have  satisfaction  entered,  because  a  judgment  for  the  sum  due  on  the 
bill,  is  subsequently  obtained  against,  and  satisfied  by  the  first  indorser.  Clem- 
ents V.  Crawford  and  Hincs.     531. 

Sec   AKBITKATtON  AND  AwARD,  3. 

See  Process,  Service  of,  3. 
See  Appeal  and  Certiorari,  4. 
See  Estates  of  Deceased  Persons,  J,  2. 
See  Intendment  and  Legal  Presu.mption,  1. 
See  Exceptions,  and  Bill  of,  7. 
See  Damages,  2. 
See  Summary  Proceedings,  13. 
JURISDICTION. 

1.  The  want  of  jurisdiction  in  the  Circuit  Court  does  not  appear  from  the  fact 
that  only  forty-eight  and  eighty-seven  hundredths  dollars,  were  due  for  prin- 
cipal and  interest,  (computing  the  latter  at  eight  per  cent.)  when  the  note  was 
used.     Hargrove  v.  J.  Smith  &,  Co.     80. 

2.  The  Circuit  Court  have  jurisdiction  to  award  writs  of  certiorari,  to  review  the 
proceeding!!  of  inferior  Courts  of  criminal  jurisdiction.  John,  a  slave,  v.  The 
State.     95. 

See  Justices  of  the  Peace,  1,  2. 
JSiee  Estates  of  Deceased  Persons,  7. 
JURY. 
1.  If  the  Coimty  Court  direct  a  jury  of  by-standcrs  to  be  summoned  for  the  trial 
of  a  cause,  and  this  course  is  not  excepted  to,  the  irregularity,  if  it  is  one,  is 
no  cause  of  reversal.     Crawford  v.  Creagh.     592. 
See  Criminal  Cases,  and  Proceedings  in,  10,  11, 12. 
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JUSTICES  OF  THE  PEA^E. 

1.  Justices  of  the  peace  have  jurisdiction  of  suits  on  contract?,  for  the  dchvery  of 
specific  articles,  and  to  give  judgment  for  the  proper  sum,  not  exceeding  fifty 
dollars  in  money.     Williams  v.  Hinton.     297. 

2.  Justices  of  the  peace  have  nojurisdiction  of  the  actions  of  Trover  or  Detinue, 
although  the  properly  converted  or  detained,  may  be  of  a  less  value  than  fifty 
dollars.     Ibid. 

3.  A  motion  to  quash  the  proceedings,  for  a  defect  in  the  summons  of  the  justice 
of  the  peace,  will  not  be  entertained,  when  the  case  is  before  a  superior  court 
on  an  appeal.     Hill  &  Proctor  v.  White.     576. 

See.  Pkactice,  9,  10. 
LEX  LOCI  AND  LEX  FORL 

1.  Where  a  bond  wns  executed  in  a  State  other  than  that  in  which  suit  is  brought 
for  its  recovery,  the  statute  of  limitations  of  the  lex  fori  is  the  criterion  by  which 
it  is  to  be  determined  vthelhcr prescription'xs  an  available  plea  in  bar.  Craw- 
ford and  another  v.  Childress'  Executors  and  Executrix.     483. 

2.  An  indorsement  of  a  promissory  note  made  in  the  State  of  Georgia,  must  be 
governed  by  the  law  of  that  State.     Dunn  v.  Adams,  Parmeter  &,  Co.     527. 

LIEN. 
L  The  eighth  section  of  the  act  of  1807,  which  requires  the  sheriff  to  indorse 
upon  an  execution  the  day  of  its  receipt,  is  merely  directory;  and  its  non-ob- 
servance  cannot  prejudice  a  plaintiff.  A  lien  upon  the  defendant's  property 
attaches  immediately  upon  the  t/eZJrery  of  the  execution.  Hester,  et  als,  v. 
Keith  &  Kelly.     31G. 

2.  The  clerk  of  the  Court  issuing  an  execution,  and  the  sheriff  receiving  it,  can- 
not vacate  the  same  by  substituting  an  exact  copy  in  its  stead;  and  thus  im- 
pair,  to  the  prejudice  of  the  plaintiff,  the  lien  created  by  the  original.     Ibid. 

3.  The  delivery  of  a  fieri  Jaclus  to  the  sheriff,  creates  a  lien  upon  the  personal 
estate  of  the  defendant,  in  favor  ef  the  plaintiff,  yet  the  property  of  the  debtor 
is  not  divested,  until  the  process  has  been  actually  levied.  But  when  thesher- 
ifl"  has  duly  seized  goods,  he  then  acquires  a  special  property  in  them,  and  is 
answerable  to  the  plaintiff  to  the  extent  of  their  value,  and  the  defendant  is 
disclxarged  from  the  judgment  pro  tanto.     Bondurant,  et  als.  v.  Buford.    359. 

4.  A  fieri  facias  only  binds  the  goods  and  chatties  of  the  defendant  in  the  par- 
ticular county  to  v/hich  it  issued.     Pond  v.  Griffin.     678. 

5.  The  lien  of  an  attachment  commences  from  its  levy,  and  cannot  be  divested 
by  a  writ  o(  fieri  facias  subsequently  levied  on  the  chatties,  if  the  writ  had  no 
binding  effect  before  the  levy  of  the  attachment.     Ibid. 

LIMITATIONS,  STATUTE  OF. 

1.  In  an  action  of  assumpsit  on  the  common  counts,  a  plea  of  the  statute  of  lim- 
itations of  three  years,  which  does  not  aver  that  the  plaintiff's  cause  of  action 
is  an  open  account,  is  not  a  good  plea.  Winston  v.  The  Trustees  of  the  Uni- 
versity of  Alabama.     124. 

2.  W^.  sold  a  tract  of  land  in  Virginia  to  J.  while  in  that  State,  and  promised  on 
his  arrival  in  .Alabama,  and,  as  soon  as  he  obtained  his  wife's  relinquishment, 
to  execute  a  deed  for  the  land.     W.  having  failed  to  make  a  deed,  au  action 
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was  brought  by  the  administrator  of  J.,  to  recover  back  t'le  purchase  money, 
to  which  W.  pleaded  the  statute  of  limitations.  Held,  that  the  action  to  re- 
cover  back  the  purchase  money  accrued  on  the  death  of  the  wife  of  W.;  that 
J.  was  bound  to  take  notice  of  that  event,  and  that  from  that  period  the  statute 
would  commence  running,  although  W.  had  not  notified  J.  of  his  wife's  death. 
Kavenagh,  Administrator  v.  Weedon.     231. 

3.  Where  a  bond  was  executed  in  a  State  other  than  that  in  which  suit  is  brought 
for  its  recovery,  the  statute  of  hmitations  of  the  lex  fori  is  the  criterion  by 
which  it  is  to  be  determined  whether  p'-escription  is  an  available  plea  in  bar. 
Crawford  and  another  v.  Childress'  Executors  and  Executrix.     183. 

4.  Semble.  An  acknowledgement  in  order  to  create  a  promise  by  implication  of 
law,  ought  to  contain  an  unqualified  and  direct  admission  of  a  previous  sub- 
sisting debt,  which  the  party  is  liable  and  willing  to  pay.     Ibid. 

5.  A  verbal  acknowledgement  by  the  obligor  will  not  prevent  the  statute  of  limi- 
tations  from  running  against  a  bond,  nor  will  it  revive  the  remedy  upon  it  af- 
ter the  bar  of  the  statute  has  been  complete.     Ibid. 

6.  Where  possession  of  land  was  acquired,  within  the  limits  of  the  territory  claim, 
edby  the  United  States,  by  virtue  of  the  treaties  of  St.  Ildefonso  and  Paris, 
whilst  Spain  exercised  actual  dominion  over  it, — under  the  defence  of  the  sat- 
ute  of  limitations,  the  possession  of  land  will  be  dated  from  the  period  of  its 
actual  occurrence;  and  not  from  the  date  of  the  act  of  Congress  of  1812,  ab- 
rogating the  Spanish,  and  extending  the  laws  of  the  Mississippi  territory  over 
the  country;  nor  from  the  date  of  the  actual  occupation  of  the  territory  by  the 

United  States,  the  succeeding  year.     Innerarity  v.  The  heirs  of  Mims.     660. 

7.  The  omission  of  a  creditor  to  present  his  claim  against  the  estate  of  a  deceased 
person,  to  the  executor  or  administrator,  within  eighteen  months  after  the  grant 
of  letters  testamentary,  or  of  administration,  wWl  not  operate  an  extinguish, 
ment  of  the  demand,  but  merely  bar  its  recovery.  Doe  ex  dem.  Duval's  heirs 
V.  McLoskey.     710. 

See  Mortgage,  9.  '' 

MANDAxMUS. 

1.  The  writ  o^  Mandamus  will  be  granted  only  where  there  is  a  specific  legal 
right,  and  no  other  legal  remedy  adequate  to  enforce  that  right.  Jones  ex 
parte.     15. 

2.  It  is  competent  for  a  party  aggrieved  by  a  final  order  in  the  settlement  of  an 
estate  of  a  deceased  person,  or  in  directing  its  distribution,  to  prosecute  a  writ 
of  error;  and  that  the  record  may  show  his  objection  to  the  order,  he  may 
require  the  Judge  of  the  County  Court  to  seal  a  bill  of  exceptions.     Ibid. 

3.  But  where  the  Judge  altogether  declined  proceeding  in  the  settlement,  or  dis- 
tribution of  the  estate,  then,  as  there  would  be  no  order  to  appeal  from,  a  par- 
ty aggrieved  might  be  entitled  to  a  Mandanuis — but  querc:  should  not  the  ap 
plication  for  the  writ  be  made  to  the  Circuit  Court  of  the  County.     Ibid. 

4.  Should  a  Judge  of  a  Circuit  Court  in  a  proper  case,  and  where  error  was 
shown  to  exist,  refuse  to  grant  a  remedial  writ  to  review  the  proceedings  of  a 
tribunal  inferior  in  grade  to  the  Circuit  Court,  the  Supreme  Court  would  pre- 
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vent  a  failure  of  justice  by  awarding  a  mandamus  to  the  judge.    John,  a  slavi 
V.  The  State.    95. 

5.  Quere — can  this  Court  award  a  mandamus  to  the  ministerial  officer  of  another 
Court?  It  certainly  cannot  for  the  purpose  of  coercing  the  issuance  of  an  eX^ 
ecution  by  the  clerk  of  a  Circuit  Court,  on  a  judgment  of  that  Court;  the 
proper  remedy  in  such  case,  is  a  motion  to  the  Circuit  Court  for  a  mandatory 
order  to  the  clerk,     Mantony,  ex  parte.     98, 

MASTER  AND  SERVANT. 

1,  A  master  is  liable  civiliter  for  the  acts  of  his  servant  done  pursuant  to  his  au- 
thority,  or  for  an  injury  resulting  from  his  negligence  whilst  employed  in  the 
business  of  his  master.     Blackburn  v.  G.  &.  F.  R.  Baker.     173. 

2,  But  where  the  servant  commits  a  tresspass,  without  the  consent  or  approbation, 
and  against  the  direction  of  the  master,  trespass  vi  et  armis  cannot  be  main- 
tained.     Ibid. 

MORTGAGE. 

1.  It  is  competent  for  a  creditor  to  secure  himself  both  by  a  mortgage,  and  the 
engagement  of  a  third  person  for  payment  by  the  debtor.  And  the  creditor 
may  either  proceed  in  equity  for  a  foreclesure,  or  prosecute  an  action  at  law 
upon  the  promise  of  a  debtor  and  his  surety,  Cullum  v,  Emanuel  & 
Gaines,  et  al.     23. 

2.  Ordinarily  the  sale  of  the  equity  of  redemption  does  not  operate  an  extin- 
guishment of  the  mortgage,  but  the  purchaser  acquires  only  the  right  to  com- 
plete his  title  by  the  payment  of  the  mortgage  debt.     Ibid. 

3.  Whether  the  purchase  of  the  equity  of  redemption  by  the  mortgagee  wili 
extinguish  the  mortgage:  quere^lt  will  not  have  that  effect,  as  against  a 
surety,  if  the  mortgagee  purchase  in  good  faith  and  with  just  intentions,  avow- 
ing  it  to  be  his  purpose  to  give  to  the  surety  the  benefit  of  the  mortgage,  and 
to  appropriate  rents  and  profits  in  aid  of  his  liabihty.     Ibid. 

4.  A  decree,  which  leaves  it  in  the  discretion  of  the  master,  to  sell  the  whole,  or 
a  part  of  mortgaged  property,  is  erroneous.     Walker  et  als.  v.  Hallett.     380, 

6.  It  is  erroneous  to  direct  successive  sales,  as  the  several  instalments  of  a  debt 
secured  by  mortgage,  fall  due.  The  decree  should  be  for  the  amount  then 
due,  and  the  mortgaged  property  be  directed  to  stand,  as  a  security  for  the 
residue.    Ibid. 

6.  In  the  absence  of  fraud  or  gross  negligence,  a  mortgagee  in  possession,  is  not 
chargeable  with  the  value  of  the  rent  of  the  premises,  but  only  with  the  rent 
actually  received,     Hogan  and  wife  v.  Stone  &  Co.    496. 

7.  A  mortgagee  in  possession,  is  not  chargeable  with  interest  on  rents  received  by 
him,  unless  there  be  some  peculiar  circumstances  in  the  case,  making  it  proper 
he  should  be  so  charged.     Ibid. 

8.  In  a  bill  to  foreclose  a  mortgage,  it  is  necessary  that  all  incumbrancers,  prior, 
and  subsequent,  should  be  parties;  but  if  process  is  served  on  them,  and  they 
fail  to  appear  and  answer,  the  complainant  may  proceed  to  foreclose  the  mort- 
gage.   Judsoa  v.  Emanuel,  et  al.    598. 
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9.  Where  slaves  are  mortgaged,  and  the  possession  is  delivered  to  the  mortgagee, 
who  retains  them  more  than  six  years  after  the  time  limited  for  their  redemp- 
tion,  or  where  no  time  is  limited,  for  more  than  six  years  after  the  pledge, 
without  any  admission  during  that  period,  that  he  holds  them  subject  to  re- 
demption, this  lapse  of  time,  in  analogy  to  the  statute  of  hmitations,  is  a  bar  to 
a  bill  to  redeem.     Humphres  v.  Terrell.     650, 

10.  It  is  a  general  rule,  that  all  persons  whose  interests  are  to  be  affected,  or  conclu- 
eluded  by  the  decree,  ought  to  be  made  parties  to  a  bill  for  the  foreclosure  of 
mortgage.  If  the  mortgagor  who  is  the  owner  of  the  fee,  dies,  his  heir  is  an 
indispensable  party  to  a  bill  to  foreclose.  Doe,  ex  dem.  Duval's  heirs  v. 
McLoskey.     708. 

11.  Where  there  is  a  decree  for  the  foreclosure  of  a  mortgage,  and  the  sale  of  the 
premises,  the  purchaser  cannot  be  regarded  at  law,  as  an  assignee,  of  the  mort- 
gage.    Ihid. 

12.  The  transfer  of  a  debt  (either  by  indorsement  or  a  mere  delivery,)  secured  by  a 
mortgage,  will  in  equity,  pass  the  security;  and  a  written  transfer  of  the  debt 
and  mortgage,  will  vest  the  assignee  with  the  legal  interest  in  both.    Ibid, 

13.  A  mortgagee  has  three  remedies,  either  of  which  he  is  at  liberty  to  pursue,  and 
all  of  which  he  may  pursue  until  his  debt  is  satisfied.  1.  He  may  bring  an  ac- 
tion at  law  to  recover  the  debt.  2.  He  may  bring  ejectment,  or  trespass  to  re- 
cover the  possession  of  the  mortgaged  premises;  and  3.  He  may  foreclose  the 
mortgagor's  equity  of  redemption,  and  sell  the  land  to  satisfy  the  debt.  Ihid. 

14.  Where  a  mortgagee  obtains  a  judgment  at  law,  for  the  debt,  the  character  of  the 
indebtedness  is  changed  ;  it  then  becomes  a  debt  of  record.  So  where  there 
is  a  decree  of  foreclosure,  the  mortgage  becomes  merged  in  it,  and  ceases  to 
exist  as  a  legal  security  for  the  debt.     Ibid. 

15.  A  decree  of  foreclosure  and  a  sale  under  it,  operates  as  a  payment  to  the  ex- 
lent  of  the  sum  paid,  and  the  payment  of  the  debt  will  extinguish  it,  so  as  to 
leave  no  sabsisting  contract,  which  can  be  assigned.    Ihid. 

16.  Semhle — A  mortgagee  may  enter  upon  the  land  mortgaged  or  bring  an  action 
for  the  recovery  of  the  possession,  even  before  a  forfeiture  ;  unless  it  appears 
by  express  stipulation  or  necessary  implication,  that  the  parties  intended  that 
the  mortgagor  should  remain  in  possession.     Ihid, 

17.  The  mortgagor  is  the  proprietor  of  the  mortgaged  preitiises,  and  entitled  to 
their  possession  as  against  all  persons,  but  the  mortgagee  or  his  assignee  ;  and 
if  dispossessed,  he  may  maintain  an  action  to  recover  the  possession.     Ibid. 

18.  Although  the  county  court  cannot  decree  the  sale  of  the  lands  of  a  deceased 
person,  on  which  mortgages  exist,  and  provide  for  their  payment  from  the 
proceeds, — quere :  will  not  a  sale  of  the  mortgagor's  interest  under  such  a 
decree  confer  upon  the  purchaser  the  right  to  redeem  ?     Ibid. 

19.  It  is  no  objection  to  the  assignment  of  a  mortgage,  that  the  first  names  of  se- 
veral of  the  mortgagees  are  spelt  differently  in  the  mortgage  and  assignment,  if 
it  appears  from  a  comparison  of  the  two  deeds,  that  the  names  are  the 
same.     Ibid, 

20.  A  mortgage  which  recites,  that  the  mortgagor  "is  justly  indebted  to  the  said 
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parties  of  the  second  part,"  (the  mortgagees,)  is  not  contradicted  by  the  pro- 
duction  of  notes  payable  to  one  of  the  mortgagees  alone.     Ibid. 

21.  Where  the  debt  intended  to  be  secured,  is  not  described  with  such  precision  as 
to  identify  it,  by  a  comparison  with  the  mortgage,  parol  evidence  of  the  identity 
is  admissible.     Ibid. 

22.  A  mortgagee  cannot  assign  the  right  to  the  mortgaged  property,  without  also 
assigning  the  debt  to  which  it  is  an  incident,  yet  it  seems  he  may  relinquish  by 
contract  the  possession  of  the  mortgaged  premises  to  a  third  person,  until  the 
debt  is  paid.     Ibid. 

33.  The  right  of  entry  by  the  mortgagee,  or  bis  assignee,  results  from  the  contract 
between  the  mortgagor  and  mortgagee  and  will  not  be  divested  by  the  death  of 
the  mortgagor,  or  other  event  which  does  not  annul  the  mortgage,  or  bar  a  rem- 
edy  upon  it.      Ibid. 

24.  As  the  mortgagee  has  a  specific  lien  npon  the  mortgaged  property  for  the  pay 
ment  of  his  debt,  he  need  not  present  his  cl.iim  to  the  executor  or  administrator 
of  the  mortgagor,  in  order  to  entitle  him  to  the  benefit  of  his  mortgage.  Such  a 
a  course  is  proper  where  he  considers  the  mortgage  as  furnishing  an  insufficient 
security,  and  looks  to  the  executor,  or  administrator,  to  make  good  the  deficien. 
cy.  This  being  the  law,  it  follows,  that  Uie  mortgagor  cannot  avail  hiiriself  of 
the  non-presentation  of  the  mortgagee's  claim,  as  a  bar  to  a  bill  to  fore- 
close. Ibid. 
See  Chancery,  4,  28. 

NEW  TRIAL. 
1.  Where  a  new  trial  is  granted  to  the  defendant,  unless-the  plaintiff*  remits  all 
the  damages  assessed  by  the  jury,  except  three  hundred  dollars,  the  court 
stating  on  the  record,  that  "  all  over  that  sum  is  considered  to  have  been  as- 
sessed,  for  the  corn  mentioned  in  the  declaration.  If  the  plaintiff"  remits,  it  is 
understood  that  no  part  of  his  remaining  damages  is  for  the  corn  sued  for." 
And  the  plaintiff"  does,  in  pursuance  of  the  order,  remit  all  the  damages  except 
three  hundred  dollars,  he  may  afterwads  maintain  an  action,  for  the  value  of 
the  corn  thus  remitted.     Martin  v.  Chapman.     278. 

NOTARY  PUBLIC. 

1.  A  notary  public  is  authorized  to  take  the  proof  and  acknowledgment  of  deeds, 
in  the  county  for  which  he  is  commissioned,  although  the  land  conveyed  may 
be  situated  in  another  country.     Johnson  v.  McGehee  &  Thomas.     ]8G, 

2.  The  official  acts  of  a  notary,  are  authenticated  by  his  seal,  without  further 
proof.     Dunn  v.  Adams,  Parmeter  &  Co.     527. 

See  Statute,  5. 

NUL  TIEL  RECORD. 

See  Endorser  and  Endorsee,  3. 

OFFICERS,  AND  PROCEEDINGS  AGAINST, 
1.  The  act  of  1824,  (Aikin's  Dig.  100)  which  directs  the  judge  of  the  County 
Court  to  certify  when  a  clerk,  sheriff",  or  other  county  ofliicer,  has  been  absent 
from  the  county  of  his  residence,  for  the  term  of  four  months,  does  not  confer 
judicial  powers  on  the  judge;  nor  does  it  authorize  him  to  declare  the  office  of 
the  absentee  vacant.     It  only  provides  a  convenient  mode  by  which  the  execu- 
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live,  or  other  appointing  power,  shall  be  informed  of  a  fact,  which,  if  true, 
causes  the  particular  office  to  become  vacant.  Hill  v.  The  State  of  Ala- 
bama. 559. 
S.  An  order,  made  by  the  judge  of  the  County  Court,  declaring  the  office  of 
sheriff  vacant,  far  tiie  reason  that  the  sheriff  has  been  absent  from  the  county 
of  hisi  residence  for  four  months,  is  wholly  unauthorized,  extra  judicial,  and  en. 
titled  to  no  consideration  whatever,  as  a  judgment  or  inquisition  of  office.  It 
is  entirely  void,  and  therefore,  is  not  the  subject  of  revision,  either  by  certiorari, 
or  by  writ  of  error.     Ibid. 

3.  In  a  proceeding  by  motion  against  a  tax  collector,  under  the  first  section  of  the 
act  of  18i22,  "  for  the  regulation  of  assessors  and  collectors,  so  far  as  it  relates 
to  the  payment  of  money,"  the  measure  of  the  recovery,  is  the  amount  of  the 
county  tax  due  and  unpaid,  together  with  fifteen  per  centum,  as  damages  on 
the  amount,  without  interest.     James  v.  The  Governor,  for  the  use,  &c.  605. 

^ee  Constitutional  Law,  3,  4. 

See  Evidence,  64. 

•See  SiiEEiFF  AND  his  Sureties,  12,  13,  14. 
PARTNERS  AND  PARTNERSHIP. 

1.  In  a  suit  against  L.  as  a  partner  of  a  firm,  known  by  the  name  of  L.  &  B. 
letters,  written  in  the  name  of  the  firm  by  L.,  and  entries  made  by  him  in  the 
books  of  L.  &  B.,  are  prima  facie  admissible  in  evidence  to  charge  him  as  a 
partner.     Lewis  v.  Post  &  Main.     65. 

2.  In  an  action  against  L.  charging  him  as  the  partner  of  B.;  the  latter  is  not  a 
competent  witness  to  prove  the  fact  ot  partnership.     Ibid. 

3.  Evidence  of  intermeddling  in  the  affairs  of  a  partnership  if  given  in  general 
terms,  is  objectionable;  but  in  such  a  case  the  exception  must  be  to  the  uncer- 
tainty'of  the  evidence.  Specific  acts  of  intermeddling  with  the  business,  are 
evidence  to  go  to  the  jury,  for  them  to  determine  the  character  in  which  such 
acts  were  performed.     Ibid. 

4.  John  S.  Rhea,  James  Conner  and  James  W.  Rhea,  describing  themselves  as 
partners  composing  the  firm  of  Rhea,  Conner  &  Co.,  declared  against  the 
defendant  below,  on  a  promissory  note,  payable  to  the  firm.  On  the  plea  cf 
non  assumpsit,  it  was  holden  that  although  the  note  was  not  sufficient  evi- 
dence in  itself,  that  the  plaintiffs  were  the  members  of  the  firm  designated  upon 
its  face,  yet  it  was  admissible  to  show  a  promise  to  pay  money,  and  the  plain, 
tiffs  might  adduce  extrinsic  evidence  that  they  were  the  promisees.  Bell  v. 
Rhea,  Connor  &,  Co.  83. 

5.  When  partners,  who  are  also  joint  mortgagors,  convey  the  mortgaged  estate  to 
a  subsequent  purchaser,  and  one  of  them  dies  pending  the  suit  for  foreclosure, 
it  is  unnecessary  to  make  his  personal  representatives  or  his  heirs  at  law,  par- 
ties  to  the  proceedings.  As  the  debt  survives  against  the  other  partners,  they 
are  competent  parties  to  contest  the  complainants  demand,  and  to  state  an 
account.     Cullum,  et  nl.  v.  Batre,  Executrix  of  Batre.     126. 

6.  A  writ  of  _^er«/oc/as  against  the  goods,  &c.  of  one  partner,  may  be  levied  on 
the  property  of  the  partnership,  and  the  interest  of  the  defendant  in  execution 
sold;  but  a  debt  due  the  partnership,  cannot  be  attached  by  process  at  law,  to 
pay  the  separate  debt  of  a  partner,     Winston  v.  Bwing.     129 
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7.  One  partner  cannot  sue  bis  co-partner  at  law,  even  after  a  dissolution,  unless 
there  has  been  a  settlement  of  the  partnership  accounts,  and  a  balance  struck. 
Phillips  V,  Lockhart.     521. 

8.  P.  H.  &  A.  being  partners,  L,  with  the  consent  of  P.,  bought  out  the  interest 
of  H.  &  A.  in  the  firm,  and  became  the  partner  of  P.  L.  agreed  with  H.  & 
A.  to  pay  their  proportion  of  the  outstanding  debts  of  the  old  firm;  after  a  dis- 
solution of  the  partnership  between  P.  &  L.,  P.  paid  the  debts  of  the  old  firm, 
which  L.  had  agreed  to  pay;  held  that  he  could  not  maintain  an  action  at  law 
to  recover  the  amount  of  L.     Ibid. 

See  Pkocess,  and  Service  of,  3. 
See  Attachment,  5. 

PAYMENT  AND  SET-OFF. 

1.  A  set-off  by  the  maker  of  a  promissory  note,  against  an  intermediate  indorser, 
cannot  be  allowed,  unless  there  is  a  contract  between  the  parties,  so  as  to  allow 
it,  founded  on  some  new  consideration.  Kennedy  v.  W.  Manship  and 
others.     43. 

2.  In  a  suit  brought  by  T.  against  M.  &  B.  a  note  executed  by  T.  and  another, 
and  payable  to  M.  alone,  would  be  a  good  off-set.  Carson  &  Moore  v.  Barnes. 
93. 

3.  If  judgment  is  obtained  for  a  debt  of  which  a  part  has  been  paid,  but  the  pay. 
ment  is  not  interposed  as  a  defence,  the  part  so  paid  cannot  afterwards  be  re- 
covered  by  suit,  although  the  judgment  is  satisfied.  Broughton  v.  Mcin- 
tosh.    103. 

4.  A  payment  is  merely  the  extinguishment  of  the  debt,  and  is  not  in  the  nature 
of  a  set-off;  which  may  be  used  or  omitted  as  a  defence,  at  the  pleasure  of  the 
defendant.     Ibid, 

5.  The  possession  of  a  bill  by  the  drawee,  after  its  maturity,  is  prima  facie  evi- 
dence of  payment.     Hill  v.  Gayle  &  Bower.     275. 

6.  Whenever  a  merchant  sends  goods  to  the  order  of  his  customer,  duly  directed 
by  the  usual  mode  of  conveyance,  he  is  entitled  to  be  paid  for  them,  unless  he 
failed  to  comply  with  some  instruction  which  has  occasioned  a  loss  to  his  cus- 
tomer.    Ibid. 

7.  The  defendant  cannot  set-off  to  the  plaintiff's  action  a  demand  which  he  is  not 
entitled  to  sue  on,  in  his  own  name.     Bell  v.  Horton.     413. 

8.  Where  the  defendant  proves  a  set-off  to  a  greater  amount  than  the  demand  sued 
on,  the  statute  of  sett-off  will  not  allow  the  plaintiff  to  rebut  the  defendant's 
proof,  by  showing  that  the  latter  is  indebted  to  him  in  a  large  sum,  which  is 
not  in  suit.     Hail  v.  Cook's  Administrator.     629. 

9.  The  payment  of  an  outstanding  incumbrance  by  a  purchaser  of  land,  with  a 
covenant,  either  express  or  implied  from  the  vendors,  against  incumbrances, 
cannot  be  the  subject  of  an  off-sett,  in  a  suit  for  the  purchase  money  of  the 
land.     Dunn,  use,  &,c.  v.  White  and  McCurdy.     645. 

10.  Unliquidated  damages  cannot  be  the  subject  of  an  off-set.     Ibid, 
See  Chancery,  1,  2. 
See  Bills  of  Exchange  and  Pbomissort  Notes,  31,  33, 
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1.  Though  the  declaration  omit  to  lay  damages,  yet  if  they  are  laid  in  the  writ, 
the  declaration  is  unobjectionable.  And  where  the  cause  of  action  is  a  lega 
liability,  certain  and  defined,  the  damages  being  the  statute  rate  of  interest,  they 
need  not  be  laid  either  in  the  writ  or  declaration.  Elliott  v.  Smith  &,  Co.  for 
the  use  of  Harralson.     74. 

2.  A  joint  contract  may  be  severed  by  the  consent  of  all  the  parties  to  it,  so  as  to 
entitle  each  to  his  several  action.  Stedman  &.  Mayer  v.  Eliza  Shelton,  Ad- 
ministratrix  of  Nicholas  P.  Murphy.     86. 

3.  Thus  where  S.  &,  M.  were  indebted  to  G.  &  P.  M.  by  promissory  note,  and 
before  the  maturity  of  the  note,  G.  asssigned  all  his  interest  in  the  note  to  H., 
which  was  afterwards  paid  by  S.  &  M.;  held  that  this  was  a  severance  of  the 
interest  by  the  consent  of  S.  &  M.  and  that  P.  M.  could  maintain  an  action 
for  the  residue,  on  the  implied  promise  arising  from  the  discharge  of  the  inter- 
est of  one  payee.     Ibid. 

4.  A  declaration  alledging  these  facts  and  concluding  "  that  the  defendants  being 
so  liable,  promised  to  pay,  &c.,"  is  sufficient.     Ibid. 

o.  Where  the  declaration  does  not  disclose  the  facts  on  which  the  plea  is  founded 
such  facts  must  be  averred  in  the  plea.  Winston  v.  The  Trustees  of  the  Uni- 
versity of  Alabama.     124. 

6.  In  an  action  of  assumpsit  on  the  common  counts,  a  plea  of  the  statute  of  lim- 
itations of  three  years,  which  does  not  aver  that  the  plaintiff's  cause  of  action 
is  an  open  account,  is  not  a  good  plea.     Ibid. 

7.  An  appellate  court  will  not  reverse  a  judgment,  because  there  is  a  demurrer  in 
the  record  to  the  defendant's  plea,  (of  which  no  disposition  appears,)  where 
there  has  been  a  trial  by  jury.     Ledyard  v.  Manning.     153. 

8.  It  is  a  proper  mode  of  declaring,  to  join  the  common  counts,  with  a  count  on  a 
bill  or  note.     Kirkpatrick  v.  Bethany.     201. 

9.  A  party  may  declare  for  any  cause  consistent  with,  or  embraced  by  the  indorse- 
ment on  his  writ.  Thus,  if  the  writ  be  indorsed  with  a  bill  or  note,  the  dec- 
laration  may  embrace  the  common  counts,  under  which  a  bill  or  note  may  be 
given  in  evidence.     Ibid. 

10.  If  it  be  allowable  for  a  defendant  to  avail  himself  of  a  variance  between  the 
indorsement  on  the  writ  and  declaration,  semble,  the  objection  must  be  brought 
to  the  view  of  the  Court  in  some  other  manner,  than  by  a  motion  to  strike  out 
a  count  from  the  declaration.     Ibid. 

11.  When  the  names  of  the  parties  are  transposed  in  the  commencement  of  the 
declaration,  so  that  the  defendant  is  named  as  the  plaintiff,  a  judgment  will  not, 
for  this  cause,  be  reversed,  if  the  record  furnishes  the  means  of  ascertaining 
and  correcting,  the  clerical  error.     Drummond  v.  Wright.     205. 

12.  Whenever  the  cause  of  action,  indorsed  on  the  writ,  is  a  written  instrument 
the  plaintiff  is  authorized  to  declare  in  any  of  the  common  counts  under  which 
the  written  instrument  can  be  given  in  evidence.     Holloway  v.  Lowe.     246. 

13.  If  a  defendant  pleads  non  assumpsit  to  an  action  of  debt,  on  a  bill  single,  and 
issue  is  joined,  he  will  not  be  permitted  to  urge  this  mis- pleading,  to  avoid  the 
judgment.    Stone  v.  Gover.    287. 
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14.  When  the  declaration  alledges  the  instrument  sued  on,  to  have  been  made  by 
two  persons,  one  of  whom  only  is  before  the  court  as  a  party,  it  is  unnecessa- 
ry to  prove  the  execution  of  the  instrument,  by  the  one  who  is  not  sued.     lb. 

15.  If  a  declaration  contains  a  clear  and  substantial  cause  of  action,  it  is  not  ob- 
jectionable on  error,  though  it  may  contain  irrelevant,  or  superfluous  matter,  or 
even  duplicity.     Castles  v.  McMath.     326. 

16.  Pleas  of  performance  and  payment  are  affirmative  pleas  and  the  onus  of  proof 
lies  on  the  defendant.      Edmonds  v.  Edmonds.    401. 

17.  On  the  plea  of  nan  est  factum,  proof  that  the  signature  of  the  obligor  was 
genuine,  raises  the  presumption  that  he  executed  the  bond  by  sealing  and  de- 
livering it.     Manning  &  Adams  v.  Norwood.     429. 

18.  A  plea  alledging,  "  that  the  said  supposed  writing  obligatory,  if  it  was  signed 
by  him,  was  signed  in  blank,  and  for  a  totally  different  object,  and  for  a  sum 
of  money,  if  any  at  all  was  to  be  secured  thereby,  for  a  less  amount,  and  to 
different  purposes  tlian  the  plaintiffs  alledged,"  bad,  because  it  is  uncertain 
and  argumentative.     Ibid, 

19.  A  plea  in  abatement,  that  no  copy  of  the  writ  was  served  on  the  defendant,  is 
bad  on  demurrer.     Maverick  v.  DufTee.     433. 

20.  A  declaration  v/hich  describes  a  promissory  note  as  bearing  date,  and  payable 
sometime  daring  the  last  of  the  month  of  October,  or  about  the  first  of  the 
month  of  November,  1838,  is  bad  on  demurrer,  although  it  is  averred,  that  the 
note  is  lost,  and  that  the  affidavit  required  by  the  statute,  has  been  filed. 
Porter  v.  Nash.     4S2. 

21.  A  declaration  in  debt  is  good  though  the  sum  demanded  in  its  commencement 
is  less  than  the  penalty  of  the  obligation;  the  statement  of  a  specific  sum  is 
unnecessary  in  the  commencement  of  a  declaration  in  debt,  and  if  stated  may 
be  regarded  as  superfluous.     Williams  v.  Harper.     502. 

22.  When  the  condition  of  an  obligation  is  to  make  title  for  land  to  the  obhgee  on 
a  day  certain,  and  likewise  on  a  contingency  which  if  it  happens,  is  more 
within  the  knowledge  of  the  obligor  than  of  the  obligee,  in  a  plea  of  readi- 
ness to  perform,  it  is  necessary  for  the  obligor  to  aver  notice  of  the  existence  of 
the  contingent  fact  to  the  obligee;  and  without  such  averment  the  plea  will  be 
bad.     Ibid. 

23.  Where  a  general  replication  is  filed  to  a  plea  of  the  statute  of  non-claim,  the 
burthen  of  proof  is  cast  on  the  plaintiff;  but  if  the  plaintiffreply  specially,  that 
advertisement  was  not  made  by  the  defendant  within  two  months  after  the 
grant  of  letters  of  administration,  such  replication,  as  it  would  admit  that  no 
presentment  had  been  made,  would  shift  the  onus  to  the  defendant.  Evans, 
Administrator  v.  Norris.  Stodder  <t  Co.     511. 

34.  The  plaintiff  cannot  amend  his  declaration  by  striking  out  the  name  of  a  per- 
son for  whose  use  the  suit  is  instituted.  D.  &  D.  Teer  v.  Sanford  &  Cleve- 
land.    525. 

25.  If  such  an  amendment  is  made  and  the  change  of  the  party  in  interest  is  stat* 
ed  in  the  declaration,  advantage  of  the  irregularity  may  be  claimed  on  de- 
murrer.     Ibid. 

36.  Where  the  indorsement  of  a  note  is  impeached  by  a  plea  oi  non  est  factum, 
the  burden  of  proof  is  cast  on  the  plaintiff,  and  he  will  not  be  entitled  to  a  ver- 
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diet,  by  merely  reading  to  the  jury  the  note  and  indorpement,  ahhongii  the  de- 
fendant did  not  objeci  to  it-  Gilmer  v.  Branch  Bank  at  Mobile.  533. 
27.  In  trespass  to  try  titles,  tiie  declaration  allec'ged,  that  the  plaintiff  was  in  pos- 
session, on  the  1st  of  January,  of  the  premises,  and  that  the  defendant  entered 
with  force  and  arms,  on  the  2d  day  of  January — Held,  that  it  was  a  sufficient 
averment  of  possession  at  the  time  of  the  eviction.  Parker,  et  al.  v.  Ilaggcr- 
ty.     632. 

See  Judgment,  1,  2,  3. 

See  Endorser  and  Endorsee,  3. 

^■ee  Bills  of  Exchange  and  Promtssoky  Notes,  1G,  17. 

See  Corporation,  1. 

See  Use  and  Occupation,  2,  3. 

See  Attachment,  10. 

PRACTICE. 

1.  Where  Several  suits  have  been  brought  between  the  same  parties,  which 
might  have  been  comprised  in  one  writ,  it  is  the  duty  of  the  Court,  on  motion 
of  either  party,  to  order  a  consolidation  of  the  suits,  on  the  payment,  by  the 
party  making  the  motion,  of  all  the  costs  which  have  then  accured,  except 
in  one  suit,  unless  the  defences  to  the  actions  thus  proposed  to  be  consolidated, 
are  different.     Powell  v.  Gray.     77. 

2.  But  a  motion  to  consolidate  is  addressed  to  the  discretion  of  the  Court,  and  can- 
not  be  revised  on  error.  Que.re — Whether  a  mandamus  would  lie  in  such  a 
case?     Ibid. 

3.  Trials  of  right  of  property,  commenced  before  a  justice  of  the  peace,  and  car, 
ricd  by  appeal,  to  the  Circuit  Court,  cannot  be  consolidated.     Ibid, 

4.  If  the  verdict  of  the  jury  is  copied  by  the  clerk,  making  out  the  transcript  of 
the  record,  and  is  different  from  that  recited  in  the  judgment  entry,  it  cannot 
be  noticed  by  an  appellate  court;  the  presumption  is,  that  the  jury  corrected 
the  verdict  and  returned  the  one  recited  by  the  judgment  entry.  Layman,  et 
als.  v.Hendrix.     212. 

5.  If  the  court  directs  the  judgment  entry,  different  from,  and  unauthorized  by 
the  verdict  rendered;  the  proper  mode  to  present  the  point  for  revision  is,  to 
except  to  the  action  of  the  court,  if  the  fact  does  not  otherwise  appear  in  the 
record.     Ibid. 

G.  In  an  action  against  several  defendants,  for  a  joint  trespass,  the  plaintiff  is 
entitled  to  demand  a  joint  verdict  for  damages  against  all  who  are  ascertained 
to  be  guilty;  and  it  would  be  erroneous  to  instruct  a  jury, .that  they  might,  in 
such  a  casCi  sever  the  damages  and  apportion  them  among  the  several  de- 
fendants.    Ibid. 

7.  If  a  jury  return  a  joint  verdict  of  guilty,  against  more  defendants  than  one,  in 
an  action  of  trespass,  and  assess  several  damages,  it  is  optional  with  the  plain- 
tiff to  set  aside  the  verdict,  and  have  a  ■venire  de  novo;  or  to  cure  the  defect, 
by  entering  a  nolle  prosequi  against  all  the  defendants,  but  the  one  whom  he 
may  elect  to  charge  with  the  damages  assessed  against  him  alone.     Ibid. 

6.  Where  a  non-suit  was  claimed  in  the  clerk's  office  in  vacation,  for  want  of  a 
declaration,  and  afterwards,  without  noticing  the  proceedings  in  the  clerk'a 
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office,  a  declaration  was  filed,  and  a  judgment  by  default,  rendered  against 
the  defendant,  it  was  held  not  to  be  erroneous.  Jones,  et  al.  v.  Merrill,  Ad- 
ministrator, &c.  217. 
9.  If  the  proceedings  before  a  justice  of  the  peace,  are  regular,  and  the  suit  is 
removed  to  the  County  or  Circuit  Court,  after  judgment,  they  ought  not  to  be 
quashed,  because  the  plaintiff  declares  in  detinue  or  trover.  Williams  v.  Hin- 
ton.     297. 

10.  The  proper  course,  is  to  require  the  plaintiff  to  file  a  statement  of  his  cause  of 
action,  where  any  question,  as  to  its  sufficiency,  or  to  the  jurisdiction  of  the 
justice  of  the  peace,  can  be  raised  on  demurrer.     Ibid 

11.  A  plea  in  abatement,  that  no  copy  of  the  writ  was  served  on  the  defendant,  is 
bad  on  demurrer.     Maverick  v.  Duffee.     433. 

12.  The  only  manner  in  which  advantage  can  be  claimed  of  such  an  irregularity 
is  by  motion  to  the  court  to  which  the  writ  is  returnable,  which  is  authorized 
to  make  such  order  as  will  prevent  injury,  and  advance  the  justice  of  the 
cause.     Ibid. 

13.  A  writ  to  which  the  sheriff  is  a  party,  should  be  directed  to  the  coroner,  and 
since  the  passage  of  the  act  of  1839,  a  writ  to  which  the  sheriff  is  a  party, 
directed  to  any  sheriff  of  the  State,  although  executed  by  the  coroner,  is  irregu- 
lar and  may  be  abated  on  the  plea  of  the  defendant.  Nabors  v.  Thoma- 
son,     590. 

14.  A  refusal  by  the  court  to  quash  such  a  writ  is  not  error.     Ibid, 
See  Executors  and  Administrators,  2. 
See  Forcible  Entry  and  Detainer,  5,  6,  7. 
See  Demurrer  to  Evidence,  2. 
See  Criminal  Cases,  and  Proceedings  in,  6,  7,  8. 
See  Pleading,  23,  26. 

See  Intendment  and  Legal  Presumption,  2. 
PRINCIPAL  AND  AGENT. 

1.  Where  the  plaintiff  and  defendant  are  parties  to  a  combination  to  defraud  the 

Government  of  the  United  States,  and  the  defendant,  in  the  execution  of  the 
fraudulent  purpose,  receives  money  from  the  United  States,  in  the  name  of 
the  plaintiff,  and  acting  ostensibly  as  his  agent,  no  action  can  be  maintained  by 
the  plaintiff  for  the  recovery  of  the  money  so  received.    Boyd  v.  Barclay.    34. 

2.  An  agent  who  collects  money  in  the  course  of  some  lawful  employment,  is  not 
liable  to  an  action,  until  a  demand  has  been  made,  or  something  equivalent 
has  been  done.     Sally's  Administrators  v.  Capps.     121. 

3.  In  an  action  for  money  had  and  received,  to  recover  of  an  agent  the  amount 
of  a  promissory  note  collected  by  him,  a  witness  who  had  seen  :he  note,  and 
heard  the  parties  to  the  action  speak  of  its  amount,  may  testify  thereto,  though 
no  evidence  was  given  of  the  loss  or  destruction  of  the  note,  or  notice  to  pro- 
duce it  shown.     Ibid. 

4.  An  attorney  with  a  mere  naked  power,  cannot  delegate  his  authority  to  anoth- 
er. But  where  it  is  indispensable  by  law,  in  order  to  accomplish  the  end;  or 
it  is  the  ordinary  course  of  trade;  or  it  is  uaderstood  by  the  parties  to  be  the 
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mode  by  which  the  particular  business  would,  or  might  be  done,  the  authority 
to  appoint  an  attorney  may  be  implied.     Johnson  v.  Cunningham.     249. 

5.  When  an  agent  purchases  on  behalf  of  a  principal  whose  name  he  conceals, 
the  seller,  on  discovering  the  principal,  may  maintain  an  action  against  hira» 
But  if  the  seller,  with  a  full  knowledge  of  the  buyer's  agency,  elect  to  give  him 
credit,  and  place  the  amount  to  his  debit,  he  cannot,  afterwards  recover  from 
the  principal.     E.  B.  &  A.  G.  Westmoreland  v.  Davis.     299. 

6.  A  letter  of  attorney  to  an  agent,  authorizing  him  to  sell  and  make  a  good  title 
to  a  slave,  warranting  him  to  be  a  slave  for  life,  "  and  to  do  and  perform  all, 
and  every  other  matter  or  thing  that  may  be  necessary  touching  the  premises,'* 
does  not  prohibit  the  agent  from  making  a  warranty  of  soundness  to  the  pur- 
chaser.     Gaines  v.  McKinley.     446. 

7.  The  agent  employed  to  sell  a  slave  may  warrant  him  to  be  sound,  unless  in- 
hibited by  the  terms  of  the  authority  under  which  be  acts.     Ibid. 

.8  The  appointment  of  an  attorney  by  writing,  "with  full  power  and  authority  ^ 
for  me,  and  in  my  name,  to  draw,  or  to  indorse  promissory  notes,  to  accept, 
draw,  or  indorse  bills  of  exchange,"  does  not  authorize  the  attorney  t»  draw, 
or  indorse  notes  for  the  mere  accommodation  of  third  persons.  Wallace  v. 
The  Branch  Bank  at  Mobile.  565. 
9.  An  agent  is  a  competent  witness  for  his  principal,     Stringfellow  &  Hobson  v. 

Mariott.     573. 
10.  A  warranty  in  the  following  words :  Received  of  J.  S.  one  note  of  hand  for 
twelve  hundred  dollars  in  full,  for  the  purchase  of  a  negro  girl,   aged  twenty- 
two  years.     I  warrant  the  said  negro  sound,  in  body  and  mind.     I  also  war- 
rant the  right  and  title  unto  the  said  J.  S.  his  heirs  and  assigns,  forever. 

(Signed)  S.  R.  MARIOTT, 

For  B.  MARIOTT. 
is  the  warranty  of  B.  M.,  the  principal.     Ibid. 
1.  The  mere  fact  that  the  defendant  held  two  letters  of  attorney,  from  the  ad. 
ministratrix  of  the  plaintiffs'  ancestor,  authorizing  him  to  transact  business  for 
her  individually,  and  as  administratix,  will  not  cause  his  purchases  of  the 
lands  of  the  ancestor,  sold  under  a  decree  of  the  county  court,  toenure  to  the 
benefit  of  the  plaintiffs.     Doe  ex  dem.  Duval's  heirs  v.  McLoskey.     710, 
See  EviDEiVCE,  30. 
PROCESS,  AND  SERVICE  OF. 

1.  The  service  of  process  is  sufficiently  shown,  by  proving  that  the  signature  of 
the  defendant,  to  an  acknowledgment  thereupon  indorsed,  is  in  his  own  hand. 
writing.     Norwood  &  Chambers  v.  Riddle.     195. 

2.  Where  the  judgment  entry  recites,  that  the  signature  of  the  defendant  to  the 
service  of  the  process  was  shown  to  the  court,  by  the  affidavit  of  a  third  per. 
son.  the  Supreme  Court  will  intend  that  the  affidavit  was  made  in  open  court, 
and  that  the  witness  was  there  examined.    Ibid. 

3.  Service  of  process  on  one  of  several  partners,  after  the  dissolution  of  the  part- 
nership, and  a  confession  of  judgment  by  the  one  served,  v/ill  not  authorize  a 
judgment  against  the  other  partners.  Mitchell,  Rix  &  Co.  and  Rix,  Rich  & 
Co.  V.  John  T.  Rich,    228. 
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4.  The  return  of  the  sheriff  to  a  judicial  attachment,  against  three  deTendants, 
that  by  virtue  of  the  writ,  he  had  levied  on  certain  slaves,  and  that  the  same 
■were  replevied  by  the  bond  of  the  defendant,  is  conclusive  to  show  that  the 
slaves  were  the  property  of  all  the  defendants.    Kirksey  et  ah.  v.  Bates.  303. 

5.  A  replevin  bond  returned  by  the  sheriff,  is  no  part  of  the  record,  and  cannot 
be  looked  to,  to  explain  or  contradict  the  sheriff's  return.    Ibid. 

6.  Where  a  levy  has  been  made  before  the  return  day,  of  a  fieri  facias,  the  officer 
levying,  may  complete  the  execution  by  a  sale  after  that  day,  although  he  has 
(in  the  meantime)  been  superseded  by  a  successor,  duly  qualified.  Bondurant 
et  als.  V,  Buford.     359. 

7.  The  delivery  of  a  fieri  Jacias  to  the  sheriff,  creates  a  lien  upon  the  personal 
estate  of  the  defendant,  in  favor  ef  the  plaintiff,  yet  the  property  of  the  debtor 
is  not  divested,  until  the  process  has  been  actually  levied.  But  when  the  sher- 
iff has  duly  seized  goods,  he  then  acquires  a  special  property  in  them,  and  is 
answerable  to  the  plaintiff  to  the  extent  of  their  value,  and  the  defendant  is 
discharged  from  the  judgment  ^ro  tanto.     Ibid. 

8.  A  writ  to  which  the  sheriff  is  a  party,  should  be  directed  to  the  coroner,  and 
since  the  passage  of  the  act  of  1839,  a  writ  to  which  the  sheriff  is  a  party,  di- 
rected to  any  sheriff  of  the  State,  although  executed  by  the  coroner,  is  irregu- 
lar and  may  be  abated  on  the  plea  of  the  defendant.  Nabors  v.  Thoma- 
son.     590. 

QUO  WARRANTO. 
1.  The  Supreme  cour twill  not  entertain  an  Information,  in  the  nature  of  a  quo 
warranto,  to  try  the  right  of  an  individual  to  the  office  of  judge  of  the  County 
Court,  unless  an  application  has  been  made  to,  and  refused  by  the  Circuit 
Court.     The  State  ex  rel.  the  Attorney  General  v.  Williams.     342. 
See  Constitutional  Law,  C. 
RECEIVER. 

See  Chancery,  1,  2. 
RECOGNIZANCE. 

1.  Superadded  words  of  condition  beyond  what  are  authorized  by  the  statute,  will 
not  destroy  the  effect  of  a  recognizance;  but  it  has  precisely  the  same  effect  as 
if  such  superadded  words  were  omitted.  Howie  &  Morrison  v.  The  State  of 
Alabama.     113. 

2.  A  recognizance  is  properly  certified  to  the  Circuit  Court,  when  it  commences 
thus:  Be  it  remembered  that  on,  &.C.,  came  R.  H.  P.,  &c.,  before  me,  J.  F.,  a 
justice  of  the  peace  in  and  for  the  County,  tj-c,.  who  acknowledged  themselves, 
&c.  and  is  signed  by  the  justice.     Ibid. 

3.  It  is  unnecessary  to  recite  the  recognizance  in  the  judgment  nisi:  it  is  only 
necessary  to  show  that  the  accused  was  required  in  court  to  answer  tiie  charge 
which  his  recognizors  have  stipulated  he  should  answer,  and  the  consequent 
forfeiture  of  the  recognizance;  therefore,  a  inisrecital  of  the  recognizance  will 
not  avoid  the  judgment.     Ibid. 

4.  If  the  charge  which  the  accused  was  called  to  answer,  varies  from  that  de- 
scribed in  the  condition  of  the  recognizance,  no  sufficient  breach  is  shown,  and 
thejudgment  nisi  is  erroneous.     Ibid. 
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5.  A  recital  in  tlie  judgment  visi,  that  the  accused  was  called  to  answer  to  an  in, 
dictnient  for  forgery,  is  not  a  sufficient  averment  of  the  breach  of  a  recogni- 
zance, conditioned  that  the  accused  should  appear  and  answer  a  charge  for 
counterfeiting  a  certain  draft  purporting  to  be  drawn  by  J.  D.  L.,  in  favor  of 
and  indorsed  by  J.  0.  on  R.  L.  VV.  and  accepted  by  him  for  two  thousand 
dollars.     Ibid, 

6.  When  a  judgment  nisi  is  rendered  on  a  forfeited  recognizance,  the  set.  fa, 
may  be  either  joint  or  several,  but  after  a  final  judgment  against  recognizors 
for  several  sums,  the  judgment  severs  against  the  several  recognizors;  and  all 
subsequent  proceedings  must  be  several.     Ibid, 

7.  A  joint  writ  of  error  cannot  regularly  be  sued  out  by  two  recognizors  when  the 
final  judgment  ascertain  a  separate  sum  to  be  paid  by  each.  The  proper  course 
is  for  each  to  sue  out  a  writ  of  error;  if  they  join,  the  writ  will  be  dismiss, 
ed.    Ibid. 

RECORD. 
1.  The  record  contained  a  judgment  by  confession,  certified  by  the  clerk  of  the 
County  Court;  but  did  not  show  the  nature  of  the  proceeding,  and  in  what 
court  it  was  had — Held,  that  the  record  was  too  imperfect  to  enable  an  appel- 
late court  to  proceed  understandingly,  upon  the  assignment  of  errors;  and  the 
case  will  be  dismissed,  unless  the  plaintiff  will  undertake  to  perfect  the  record 
by  a  certiorari.  McRae  et  al.  v.  The  Bank  of  Columbus — McRae  et  al,  v. 
The  Insurance  Bank  of  Columbus.     5' 8. 

RETRAXIT. 

1.  A  a  judgment  as  upon  a  retraxit,  is  a  complete  bar  to  a  subsequent  action 
for  the  same  cause.     Evans  v.  McMahan.     45. 

2.  A  plea  in  bar  which  alledgcs  a  judgment  by  retraxit,  and  substitutes  the 
words  "  and  dismissed  the  same"  for  "  but  from  the  same  altogether  withdrew 
himself;"  is  good  on  demurrer.     Ibid. 

RIGHT  OF  PROPERTY,  TRIAL  OF. 

1.  Trials  of  right  of  property,  commenced  before  a  justice  of  the  peace,  and 
carried  by  appeal,  to  the  Circuit  Court,  cannot  be  consolidated.  Powell  v. 
Gray.     77. 

2.  On  trials  of  right  of  property  commenced  before  a  justice  of  the  peace,  no 
bond  is  necessary  to  be  given  by  the  claimant.     Ibid. 

3.  A  bond  given  by  the  claimant  of  property  levied  on  by  execution,  pursuant  to 
the  first  section  of  the  act  of  1828,  (Aikin's  Digest,  169)  will  not  warrant  the 
Circuit  Court,  in  rendering  a  summary  judgment  against  the  claimant's  securi- 
ties,  for  the  damages  assessed  on  the  trial,  against  the  claimant,  for  putting  in 
the  claim  for  delay.     Hughes  et  al.  v.  Rhea,  Conner  &  Co.    009. 

4.  If  the  judgment  rendered  against  the  claimant  for  damages,  for  interposing  a 
delay  claim,  (authorized  to  be  given  by  the  acts  of  1812  and  1821,  Aikin's 
Dig.  167,  168)  cannot  be  collected  by  execution,  the  remedy  of  the  plaintiff 
against  the  claimant's  securities,  is  by  suit  on  the  bond.     Ibid, 

See  Evidence,  56,  57. 
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1.  On  a  proceeding  against  a  sheriff,  under  the  third  section  of  the  act  of  1826, 
entitled  "  an  act,  the  better  to  secure  money  in  the  hands  of  clerks,  sheriffs, 
and  coroners,"  for  failing  to  make  the  money  on  an  execution,  in  consequence 
of  the  want  of  due  diligence,  it  is  not  necessary  that  his  sureties  should  have 
notice,  in  order  to  subject  them  to  a  judgment.     Reid  et  al.  v.  Jackson.     207. 

2.  The  mere  possession  and  improvement  of  land  belonging  to  the  United  States, 
however  valuable,  is  not  the  subject  of  a  levy  under  an  execution;  and  a  sher- 
iff is  not  hable,  on  a  motion  against  him,  for  neglecting  to  levy  on,  and  sell 
such  an  improvement.     Rhea,  Conner  &  Co.  v.  Hughes.    219. 

3.  Where  a  recovery  is  had  against  a  sheriff,  upon  a  suggestion  that  ho  had  failed 
to  collect  an  execution,  by  reason  of  the  want  of  due  diligence,  he  cannot  re- 
imburse himself  by  a  suit  against  the  defendant  in  execution.  Therefore,  a 
person  having  a  lien  by  deed  of  trust,  upon  the  land  of  the  defendant  in  exe- 
cution, upon  the  trial  of  the  suggestion,  may  be  examined,  to  show  that  it  was 
subject  to  the  execution — his  evidence,  instead  of  being  in  favor  of,  would  be 
adverse  to  his  interest;  inasmuch  as  a  verdict  would  not  relieve  the  land  from  a 
liability  to  satisfy  the  plaintiff's  judgment.     Johnson  v.  Cunningham.     249. 

4.  In  summary  proceedings,  under  the  act  of  1826,  [Aikin's  Digest,  174,  sec. 
76]  against  the  securities  of  a  sheriff,  the  sheriff  is  a  necessary  party;  and  unless 
the  notice  is  given  to  him,  no  judgment  on  motion,  can  be  had  against  the  se- 
curities.    Orr  V.  Duvall  et  al.    262. 

5.  Where  a  party  moves  against  a  sheriff  for  an  order  to  appropriate  money  in  his 
hands,  to  the  satisfaction  of  an  execution  in  favor  of  the  plaintiff  in  the  motion, 
it  is  competent  for  the  court  to  permit  a  third  person  (having  an  interest)  to 
litigate  the  motion,  and  if  decided  against  him,  such  person  may  prosecute  a 
writ  of  error.     Wheeler  &  McCurdy  v.  Kennedy.     292. 

(5.  Where  land  levied  on  by  fi.  fa.  will  allow  of  division,  it  is  the  duty  of  the  sher- 
iff  to  sell  only  so  much  as  is  necessary  to  satisfy  the  execution.     Ibid. 

7.  The  official  tenure  of  a  sheriff,  is  limited  by  the  constitution  of  the  State,  to 
three  years,  and  no  writ  of  discharge  or  other  process  is  necessary,  in  order  to 
terminate  his  office.     Bondurant  et  als.  v.  Buford.     359. 

8.  Though  a  sheriff  ceases  to  be  such,  de  jure,  yet  many  of  his  acts  may  be  valid 
as  a  sheriff  de  facto,  even  after  that  period.  But  whenever  the  new  sheriff 
has  been  admitted  to  the  exercise  of  his  office,  by  taking  the  oath  and  execut. 
ing  the  bond  required,  the  old  sheriff  cases  to  be  an  officer,  either  in  fact  or 
law.     Ibid. 

9.  Where  a  levy  has  been  made  before  the  return  day  of  a  fieri  facias,  the  offi- 
cer  levying,  may  complete  the  execution  by  a  sale  after  that  day,  although  he 
has  (in  the  meantime)  been  superseded  by  a  successor,  duly  qualified.      Ibid. 

10.  The  delivery  of  a  fieri  facias  to  the  sheriff,  creates  a  lien  upon  the  personal 
estate  of  the  defendant,  in  favor  of  the  plaintiff,  yet  the  property  of  the  debtor 
is  not  divested,  until  the  process  has  been  actually  levied.  But  when  the  sher- 
iff has  duly  seized  goods,  he  then  acquires  a  special  property  in  them,  and  is 
answerable  to  the  plaintiff  to  the  extent  of  their  value,  and  the  defendant  is 
discharged  from  the  judgment  pro  tanto.    Ibid. 
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11.  A  sheriff  does  not  begin  to  do  execution  of  a  fieri  facias,  until  he  has  levied 
the  same.  But  when  a  levy  was  duly  made,  he  was  authorized  at  common  law 
to  sell  the  goods  seized,  even  after  the  return  day,  without  a  venditioni  expo- 
vas,  and  though  he  was  out  of  office.  Qiiere.  Does  not  the  14th  section,  of 
the  act  of  1807,  "concerning  executions,  and  for  the  relief  of  insolvent  debt- 
ors," require  a  venditioni  exponas  to  legalize  such  a  sale.     Ibid. 

12.  To  support  a  summary  judgment,  under  the  act  of  1822,  [Aikin's  Digest  272] 
it  must  appear  on  the  iccord,  that  the  receipt  of  the  money  by  the  sheriff  was 
shown  by  matter  of  record;  or  the  fact  of  the  receipt  must  be  found  by  a 
jury.     Mason  and  Daniel  v.  Brazier.     635. 

13.  Under  the  act  of  1826,  [Aikin's  Digest  174;  sec.  76]  notice  is  necessary  to  be 
given  to  the  sheriff  or  other  ofHcer;  and  he  must  be  a  party  to  the  judg- 
ment.    Ibid. 

14.  No  summary  proceedings  can  be  sustained  under  either  of  the  acts  of  1807, 
1819,  1822,  1826,  unless  the  sheriff  or  other  officer,  is  a  party  to  the  judg- 
ment.    Ibid. 

15.  The  eighteenth  section  of  the  act  of  1819,  "To  provide  for  the  appointment 
of  county  officers,  and  for  other  purposes,"  authorizes  any  person  aggrieved, 
to  move  for,  and  have  judgment  against  a  sheriff  and  his  sureties,  for  the  failure 
of  the  sheriff,  to  perform  the  duties  by  that  act  required.  And  it  is  not  neces- 
sary that  all  the  parties  moved  against,  should  have  notice  of  the  proceeding: 
but  It  is  sufficient  to  give  three  days  notice  of  the  motion,  either  to  the  delin- 
quent sheriff,  or  his  sureties.     Mason  et  al.  v.  Parker.     684. 

16.  The  18th  section  of  the  act  of  1819,  is  a  penal  enactment,  and  cannot  be 
extended  by  construction,  beyond  what  its  terms  import;  consequently  a 
judgment  cannot  be  rendered  against  the  sureties  without  associating  the 
sheriff  with  them.     Ibid. 

See  Process  and  Service  of,  5,  8. 
jSee  Summary  Proceedings,  8,9,  10,  11,  12,  13, 14. 
See  Constitutional  Law,  3,  4. 
See  Officers,  1,  2. 
See  Statutes,  6. 
See  Verdict,  6. 
SIGNATURE  IN  BLANK. 

1.  Where  one  person  intrusts  another  with  his  blank  signature,  to  be  filled  up  for 
a  particular  sum,  and  to  be  used  in  a  particular  manner,  if  that  confidence  is 
abused,  and  the  paper  is  filled  up  for  a  larger  amount,  and  used  in  a  different 
manner,  he  will  be  responsible  to  a  bona  fide  holder  for  the  amount  for  which 
it  is  filled  up.     Herbert  v.  Huie.     18. 

2.  In  such  a  case,  the  implied  authority  is  given  to  the  holder,  to  fill  up  the  paper 
for  any  sum  which  he  may  have  advanced  upon  it  in  good  faith,  and  in  ignor- 
ance of  any  fact  which  should  have  put  him  on  inquiry.     Ibid. 

SLAVES  AND  PERSONS  OF  COLOR. 

See  Criminal  Cases  and  Proceedings  in,  4. 
SPIRITUOUS  LIQUORS,  RETAILER  OF. 

1.  An  indictment  against  a  retailer  of  spirituous  liquors,  for  permitting  gaining  in 
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his  house,  should  charge  that  the  defendant  was  a  Z/ce«ac(Z  retailer  of  spirituous 
liquors.     The  State  v.  Jonathan  Kennedy.     31. 
2.  A  license  to  retail  spirituous  liquors,  can  only  be  granted  at  the  semi-annual 

term  of  the  County  Court,  pioperly  so  called.     Ibid. 
See  Indictment,  2,  3. 

STATUTES. 

1.  A  statute  in  which  no  time  is  expressed  when  it  shall  become  operative,  lakes 
effect  from  its  passage.     Rathbone,  use,  (fee.  v.  Bradford.     312. 

2.  The  law  does  not  suppose  parties  to  contract  in  reference  to  the  remedy; 
hence  it  is  competent  for  the  Legislature  to  change  the  time  when  the  courts 
shall  be  hoiden,  and  thus  expedite  or  delay  it.     Ibid, 

3.  The  eighth  section  of  the  act  of  1807,  which  requires  the  sheriff  to  indorse  upon 
an  execution  the  day  of  its  receipt,  is  merely  directory;  audits  non-observance 
cannot  prejudice  a  plaintiff.  A  lien  upon  the  defendant's  properly  attaches 
immediately  upon  the  delivery  of  the  execution,  Hester,  ct  als.  v.  Keith  & 
Kelly.     316. 

4.  Though  the  condition  of  a  bond  for  the  prosecution  of  a  supersedeas,  does  not 
conform  to  the  statute,  yet  as  the  bond  was  effectual  to  delay  the  collection  of 
the  execution,  upon  discharging  the  supersedeas,  it  becomes  absolute,  and 
may  be  prosecuted  as  an  obligation  at  common  law.     Ibid. 

5.  Under  the  act  of  1828,  declaring  the  effect  of  notarial  protests,  the  recital  in  a 
protest,  that  a  bill  was  presented  to  F.  &  F.,  as  the  agents  of  the  drawees,  is 
not  evidence  of  theii"  agency.     Castles  v.  McMath.     32G. 

G.  The  act  of  1822,  (Aikin's  Digest  272)  is  both  an  enlarging  and  restraining 
statute,  and  therefore  controls  the  act  of  1807:  sec.  32,  (ib.  173)  and  of  1819, 
sec.  16,  18,  (ib.  163,  sec.  22,  23,)on  the  subject  of  motions  against  sheriffs. 
Mason  and  Daniel  v.  Brazier.     635. 

See  Executors  and  Administrators,  1 . 

See  Chancery,  10. 

See  Endorser  and  Endorsee,  5. 

See  Bank,  11. 

See  Evidence,  39. 

See  Bills  of  Exchange  and  PROiiissoRy  Notes,  25. 

See  Estates  of  Deceased  Persons,  1,  6,  7,  8. 

See  Officers,  and  Proceedings  against,  3. 

See  Right  of  Property,  Trial  of,  3,  4. 

See  Sheriff,  and  his  Sureties,  12,  13,  14,  15,  IG, 
SUMMARY  PROCEEDINGS. 

1.  To  sustain  a  judgment  by  default,  on  a  motion  by  a  bank,  under  (he  statute,  the 
liability  of  ihe  defendant  must  be  shown  by  the  judgment  entry,  as  well  as  the 
notice  and  certificate  which  authorized  the  court  to  exercise  the  summary 
jurisdiction.  Clements,  Hall,  Gmdrat  and  Steele  v.  The  Branch  of  the  Bank 
of  the  State  of  Alabama  at  Montgomery.     50. 

2.  A  party  engaged  by  the  bank,  as  an  agent,  at  five  dollars  per  day,  during  the 
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period  of  liis  employment,  cannot  recover,  hy  notice  and  motion,  under  the 
eighteenth  section  of  the  act  of  incorporation,  for  the  time  he  •'  was  ready, 
wilhng  and  consenting,  to  act  as  such  agent,"  and  before  he  had  notice  that 
liis  services  were  no  longer  required.  Such  a  contract  sounds  in  damages,  and 
its  breach  can  only  be  redressed  by  the  appropriate  action.  Wrigglesworth  v. 
The  President  and  Directors  of  the  Bank  of  the  Slate  of  Alabama.     222. 

3.  In  summary  proceedings,  under  the  act  of  I82G,  [Aikin's  Digest  174,  §  7C,] 
against  the  secureties  of  a  slierifT,  the  sheriff  is  a  necessary  party;  and  unless 
the  notice  is  given  to  iiim,  no  judgment  on  motion,  can  be  had  against  the 
sureties.     Orr  v.  Duvall,  et  al.     2G2. 

4.  On  a  motion  by  the  bank  for  judgment,  the  certificate  of  the  president  of  the 
bank,  that  the  note  sued  on,  is  bona  fide  the  property  of  the  bank,  is  necessary 
to  give  the  court  jurisdiction  of  the  case,  but  cannot  be  used  for  any  other 
purpose,  or  looked  to  by  the  jury  as  evidence.  Gazzam,  Heard  &,  Wragg  v. 
The  Bank  of  Mobile.     268. 

5.  Where  a  party  moves  against  a  sheriff  for  an  order  to  appropriate  money  in  his 
hands,  to  the  satisfaction  of  an  execution  in  favor  of  the  plaintiff  in  the  motion, 
it  is  competent  for  the  court  to  permit  a  third  person  (having  an  interest)  to 
litigate  the  motion,  and  if  decided  against  him,  such  person  may  prosecute  a 
writ  of  error.     Wheeler  &  McCurdy  v.  Kennedy.     202. 

G.  In  a  summary  proceeding  by  the  bank  against  one  of  its  debtors,  it  is  not 
necessary  to  alledge  in  the  notice  that  the  debt  was  due  and  unpaid;  if  the 
evidence  of  indebtedness  set  out  in  hac  verba  in  the  notice,  shews  the  debt  to 
be  past  due,  it  is  sufiicient.     Sale  et  al.  v.  The  Branch  Bank  at  Decatur.  425. 

7.  It  is  necessary  to  give  notice  to  the  plaintiff,  when  a  motion  is  made  to  enter 
satisfaction  of  record,  if  the  satisfaction  is  by  some  extrinsic  matter.  Clem- 
cnts  v.  Crawford  and  Hines.     531. 

8.-  Where  a  notice  to  a  sheriff  and  his  sureties,  states  that  the  former  received  the 
aniount]of  an  execution,  and  alledges  that  the  same  was  demanded  of  him  by 
the  plaintiff;  but  proceeds  to  aver  a  failure  to  return  the  execution  according  to 
law,  and  informs  the  sheriff  and  his  sureties,  that  a  motion  will  be  made  against 
them  for  such  failure  to  return  the  execution;  the  notice  does  not  embrace  two 
distinct  grounds,  but  only  that  for  which  it  is  indicated  the  motion  will  be 
made.     Bondurant,  et  al.  v.  Woods  &  Abbott.     543. 

9.  If  a  motion  against  a  sheriff  and  his  sureties,  and  the  judgment  consequent 
thereupon,  constitute  but  one  entry  simultaneously  made,  and  the  court  de- 
clares in  its  judgment  "  that  the  facts  alledged  in  the  notice  have  been  fully 
proved  by  the  plaintiff,"  the  notice  may  be  referred  to,  to  ascertain  the  default 
on  which  the  motion  is  founded.     Ibid. 

10.  In  a  summary  proceeding  against  the  sheriff  and  his  sureties,  if  it  appear 
from  the  record  that  the  defendants  came  into  court,  and  the  parties  referred 
their  case  to  the  decision  of  the  court;  it  will  be  intended,  either  that  the  de. 
fendants  were  served  with  notice,  or  consented  to  waive  it.     Ibid 

11.  It  is  not  permissible  for  a  sheriff  and  his  sureties,  in  a  summary  proceeding 
against  them,  for  the  failure  of  the  former  to  return  an  execution,  to  shew  that 
the  execution  issued  upon  an  insufficient  or  irregular  judgment.    Ibid. 
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12.  Where  the  notice  to  a  sheriff  and  his  sureties,  is  recited  in  the  judgment  and 
found  in  the  record,  it  may  be  referred  to,  to  sustain  the  judgment.     Ibid. 

13.  Though  it  would  be  more  regular  in  a  judgment  against  a  sheriff  and  his 
sureties,  for  a  failure  to  return  an  execution,  to  state  separately  the  amounts  of 
the  execution,  and  the  interest  thereon;  yet  it  is  not  error  to  render  a  judgment 
for   an  entire  sum,  where  it  does  not   exceed  the  aggregate  of  these  two 

amounts.     Ihid. 

14.  It  is  no  ground  for  the  reversal  of  a  judgment  against  a  sheriff  and  some  of 
his  sureties,  that  a  discontinuance  has  been  entered,  as  to  the  sureties  not 
served  with  notice.     Ibid. 

See  Sheriff  and  his  Sureties,  1,  12,  13,  14,  15,  16. 
iSee  Bank,  13. 

See  Officers,  .'       .   \    f.edings  against,  3. 
SURETY.  ^    , 

1.  It  is  a  clear  p..  lat  a  surety  who  has  paid  the  debt  of  his  principal,  is 
entitled  to  stand  in  the  placeof  the  creditor,  as  to  all  securities  for  the  debt  held, 
or  acquired  hy  the  creditor,  and  to  have  the  same  benefit  from  them  that  the 
creditor  might  have  had.     CuUum  v.  Emanuel  &  Gaines,  et  al.    23. 

2.  If  the  creditor  parts  with,  or  renders  unavailable,  securities  or  any  fund,  which 
he  would  be  entitled  to  apply  in  discharge  of  his  debt,  the  surety  becomes  ex- 
onerated pro  tanto.     Ibid. 

3.  But  the  doutrine  of  substitution  rests  upon  the  basis  of  equity  and  benevolence, 
and  the  creditor  who  has  disabled  himself  from  yielding  up  to  the  surety,  the 
means  of  reimbursement  which  he  had,  is  not  to  be  injured;  provided  he  acted 
without  a  knowledge  of  the  rights  of  others,  and  with  good  faith  and  just  in- 
tentions.   Ihid. 

TITLES  TO  LAND  SOUTH  OF  LATITUDE  THIRTY-ONE. 

1.  A  condition,  superadded  by  the  register  of  a  land  office,  to  a  patent  certificate 
issued  by  him,  which  was  not  required,  by  the  law  directing  its  issuance,  is 
void  ;  and  the  patentee  will  take  it  discharged  from  the  performance  of  the 
illegal  condition.     Innerarity  v.  The  heirs  of  Mims.     660, 

2.  The  confirmation,  by  Congress,  of  a  title  acquired  under  the  Spanish  Govern- 
ment, will  not  affect  the  question  of  the  fact  of  possession.  The  heirs  of 
Mims  V.  Huggins.     676. 

See  Limitations,  Statute  of,  6. 
See  Evidence,  66,  67. 
TRESPASS. 

1.  It  is  a  proper  mode  of  declaring,  to  join  the  common  counts,  with  a  count  on 
a  bill  or  note.     Kirkpatrick  v.  Bethany.    201. 

2.  In  an  action  against  several  defendants,  for  a  joint  trespass,  the  plaintiff  is 
entided  to  demand  a  joint  verdict  for  damages  against  all  who  are  ascertained 
to  be  guilty;  and  it  would  be  erroneous  to  instruct  a  jury,  that  they  might,  in 
such  a  case,  sever  the  damages  and  apportion  them  among  the  several  de- 
fcndants.     Ihid. 

3.  If  a  jury  return  a  joint  verdict  of  guilty,  against  more  defendants  than  one,  in 
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an  action  of  trespass,  and  assess  several  damages,  it  is  optional  with  the  plain- 
tifl'to  set  aside  the  verdict,  and  have  a  venire  de  novo;  or  to  cure  the  defect, 
by  entering  a  nolle  prosequi  against  all  the  defendants,  but  the  one  whom  he 
may  elect  to  charge  with  the  damages  assessed  against  him  alone.     Ihid. 
See  Master  and  Servant,  2. 
See  Evidence,  48,  49,  50,  51,  52,  53. 
TRUSTS,  AND  DEEDS  OF. 

1.  In  an  action  by  trustees  to  recover  possession  of  land  conveyed  to  them  by 
the  trust  deed,  the  cestui  que  trust  cannot  prove  mismanagement  of  the  trust 
and  impropriety  of  conduct  on  the  part  of  the  trustees,  to  prevent  a  recovery  or 
invalidate  the  deed.     Mordecai  &  Wanroy  v.  Tankersly.     100. 

2.  A  fraud  which  will  vacate  a  deccd  in  a  court  of  la'--  ,■  it  relate  to  the  execu- 
tion  of  the  deed.     Ibid. 

3.  Where  the  grantor  in  a  deed  of  trust,  executed  i  ^'  '  :)ose  of  securing  the 
cestui  que  trust  against  contingent  liabilities,  stij  t'  xfl  the  deed,  that  the 
grantor  should  retain  the  possession  of  the  property  conveyed,  until  a  liability 
was  incurred;  the  retention  of  possession,  is  no  evidence  of  fraud.  Johnson  v. 
Cunningham.     249. 

4.  Where  it  is  stipulated  in  a  deed  of  trust,  that  the  money  unappropriated,  and 
property  undisposed  of,  after  satisfying  the  purposes  of  the  deed,  should  be 
paid  over  and  revert  to  the  grantor,  the  deed  is  not  thereby  made  void;  for  the 
grantor  stipulates  for  nothing  more  than  what  the  law  would  have  given 
him.     Ibid. 

USE  AND  OCCUPATION. 

1.  The  declaration  aliedged,  that  the  defendant  was  indebted  to  the  plaintiff  in 
the  sum  of  three  hundred  and  fifty  dollars,  for  the  use  and  occupation  of  two 
town  lots,  for  the  space  of  six  years;  and  thereupon  promised  to  pay  the  same 
upon  request,  &c.  Held,  that  the  cause  of  action  set  out  in  the  declaration- 
is  not  obnoxious  to  the  statute  of  frauds,  which  declares  that  "  no  action  shall 
be  brought  upon  any  contract  for  the  sale  of  lands,  tenements  or  heredita, 
ments,  or  the  making  any  lease  thereof,  for  a  longer  term  than  one  year."  Ma- 
verick v.  Donaldson.     535. 

2.  A  declaration  which  charges  that  the  defendant,  at  his  instance  and  request, 
was  permitted  to  occupy,  by  the  plaintiff,  and  in  consideration  of  such  occu. 
pancy,  promise  to  pay,  &c.  conforms  to  the  statute  of  1812,  "To  provide  for 
the  recovery  of  rent  in  certain  cases  not  heretofore  provided  for."     Ibid. 

3.  A  declaration  which  states  the  use  and  occupation  by  the  plaintiff's  permission, 
for  the  space  of  six  years,  and  alledges  a  promise  to  pay  a  certain  sum  annu- 
ally,  for  the  rent  and  occupancy,  is  good,  whether  considered  with  reference 
to  the  common  law,  or  the  statute  of  1812.    Ibid. 

VENDOR  AND  VENDEE. 
1.  Where  the  vendor  of  land  executes  a  bond,  conditioned  to  make  title  to  the 
vendee  generally,  and  tiie  vendee  in  consideration  thereof,  makes  his  promisso- 
ry note  payable  to  the  vendor  on  a  day  certain;  the  failure  to  complete  the  itle, 
is  not  an  available  bar  to  an  action  at  law  upon  the  note.  George  &.  George 
V.  Stockton,  use,  Sec.  136. 
102 
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2.  Where  the  vendor  of  land  has  put  the  vendee  in  possession,  executed  a  bond 
for  title,  and  take  a  promissory  note  or  other  security,  for  the  purchase  money 
he  is  entitled  to  recover  at  law,  upon  the  note,  &c.,  so  long  as  the  contract  re- 
mains unrescinH  hid. 

3.  By  the  statuten  ^  .  iie  possession  of  the  vendor  is  transferred  to,  and  be- 
comes the  poss  ;  ^  'le  vendee,  eo-instanti,  with  the  execution  of  the  deed 
of  conveyance.*'  .xdministrator  of  Lewis  v.  Smith,  Administrator  of 
Yancey.     273* 

4.  It  is  no  defence  to  an  action  on  a  note  given  for  the  price  of  land  sold,  and  con- 
veyed with  covenants  of  warranty,  that  the  vendor  died  in  possession  of  the 
land,  and  that  the  legal  title  to  it  was  in  another  person,  at  the  time  of  the  sale. 
Ibid. 

5.  So  long  as  the  conveyance  exists,  and  the  vendee  is  not  evicted  from  the  lands 
conveyed,  he  is  precluded,  in  the  absence  of  fraud,  from  disputing  the  title  of 
the  vendor.     Ibid. 

6.  Where  the  ^endee  gives  his  bill  single,  payable  at  a  day  certain,  for  the  price 
agreed  to  be  paid  for  a  tract  of  land,  and  the  vendor  agrees  to  convey  title  to 
the  land  sold,  within  a  reasonable  time;  it  is  no  defence  at  law,  to  an  action  on 
the  bill,  thai  the  vendor  has  failed  and  refused  to  convey.  Stone  v.  Cover. 
287. 

7.  The  breach  of  the  vendor's  stipulation  to  convey,  does  not  necessarily  rescind 
the  contract  of  sale.  The  vendee  can  either  enforce  a  specific  performance 
in  equity,  or  sue  at  law  for  the  damages  sustained.    Ibid, 

8.  An  agreement  to  convey  title  to  land,  within  a  reasonable  time  after  the  sale,  is 
not  a  condition  precedent;  nor  is  it  necessary  to  be  performed,  to  enable  the 
vendor  to  sustain  an  action  on  a  bill  single,  given  for  the  purchase  money,  pay- 
able on  a  day  certain.     Ibid. 

9.  If  the  vendee  receives  and  retains  the  possession  of  lands  sold,  he  will  not,  at 
law,  be  permitted  to  set  up  a  fraud  in  the  sale,  as  a  defence  to  an  action  on  a 
bill  single,  given  for  the  purchase  money.    Ibid. 

10.  Whether  fraud  is  a  defence,  at  law,  to  an  ac'.ion  for  the  price  agreed  to  be  paid 
on  the  purchase  of  lands,  which  have  been  conveyed  by  the  vendor,  is  yet  an 
open  question  in  this  State.     Ibid. 

11.  A  party,  by  purchasing  land  at  a  sale,  by  execution,  is  not  estopped  from  deny, 
ing  the  title  of  the  defendant,  except  as  against  the'plaintiff  in  execution.  1{ 
therefore,  he  purchased  for  a  sum  more  than  sufficient  to  satisfy  the  plaintiff's 
execution  against  other  creditors  of  the  defendant,  he  may  insist  upon  his 
right  to  the  excess.     Wheeler  &  McCurdy  v.  Kennedy.     292. 

12.  The  condition  of  a  bond  described  a  sale  of  land,  by  metes  and  bounds,  at  a 
gross  price;  held  that  there  being  no  fraud,  it  was  admissible  at  law,  to  prove 
by  parol,  that  the  sale  was  at  a  certain  price  per  acre;  and  that  in  computing 
the  entire  sum  to  be  paid,  there  was  a  mistake  as  to  the  number  of  acres;  and 
that  if  relief  could  be  had,  it  must  be  sought  in  Chancery  Dozier  v.  Duffee. 
320. 

13.  In  a  bond  for  title,  the  vendor  described  the  land  by  its  appropriate  designa. 

tion,  in  the  land  office,  adding  after  the  description  of  the  land,  containing  so 
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many  acres,  more  or  less.  The  sale  embraced  a  number  of  tracts  or  parcels 
of  land,  and  there  was  no  statement  at  the  close,  of  the  entire  number  of  acres 
sold — held  that  there  was  no  stipulation  '^on  the  part  of  the  ven- 

dor, of  the  quantit)'of  acres  sold;  that  it  ."tes  and  bounds,  and 

that  no  reduction  of  the  price  could  be  hadj  „     lO  fraud,  for  a  defi- 

qicncy  in  the  quantity.     Ibid.  ' 

11.  A  vendee  of  land  may  tender  the  purc.iase  mo  '    jing  to  his  contract, 

and  demand  title,  and  if  the  vendor  refuse  to  make  title,  he  may  rescind  the 
contract.     Clemens  v.  Loggins.     G22. 

15.  But  mere  abandonment  of  possession  without  such  tender,  demand  of  title, 
and  refusal,  will  be  no  defence  when  sued  for  the  purchase  money.     Ibid. 

16.  It  is  no  defence  to  an  action  for  the  purchase  money  of  land,  that  the  vendor 
has  no  title,  the  vendee  retaining  the  possession.     Ibid. 

17.  Knowledge  of  an  e-xisting  incumbrance  on  land  at  the  time  of  the  purchase, 
will  not  prevent  the  vendee,  from  resorting  to  an  action  on  his  covenant,  for 
the  amount  paid  in  discharge  of  the  incumbrance.  Dunn,  use,  &,c.  v.  White 
McCurdy.     645. 

Seo  Contract,  8,  9. 
See  Fratjd,  2, 3, 
See  Consideration,  2. 
See  Principal  and  Agent,  1L 
VENUE. 
I.  A  note,  described  as  made  at  Columbus,   Geo.,  after  judgment,  will   not  be 
presumed  to  have  been  made  in  the  State  of  Georgia,  for  the  purpose  of  re. 
versing  the  judgment.     Hargrove  v.  J.  Smith  &  Co.    80. 
VERDICT. 

1.  A  special  verdict  should  find  every  fact  essential  to  the  plaintiff's  right  of  re. 
covery  in  order  to  authorize  a  judgment  in  his  favor,  and  cannot  be  aided  by  in. 
tendment,  or  a  reference  to  extrinsic  facts.  If  the  facts  found,  show  that  there 
were  others,  touching  which  there  was  evidence,  the  truth  of  which  is  no 

negatived  by  the  finding,  the  court  without  rendering  a  verdict,  should  award  a 
venire  facias  de  novo.     Sewall,  by  his  next  friend,  v.  Glidden.     52 

2.  If  the  verdict  of  the  jury  is  copied  by  the  clerk,  making  out  the  transcript  of 
the  record,  and  is  different  from  that  recited  in  the  judgment  entry,  it  cannot 
be  noticed  by  an  appellate  court;  the  presumption  is,  that  the  jury  corrected 
the  verdict  and  returned  the  one  recited  by  the  judgment  entry.  Layman,  et 
als.  V.  Hendrix.     212. 

3.  If  the  court  directs  the  judgment  entry,  different  from,  and  unauthorized  by 
the  verdict  rendered;  the  proper  mode  to  present  the  point  for  revision  is,  to 
except  to  the  action  of  the  court,  if  the  fact  does  not  otherwise  appear  ^in  the 
record.     Ibid. 

A.  In  an  action  against  several  defendants,  for  a  joint  tresspas,  the  plaintiff"  is  en- 
titled to  demand  a  joint  verdict  for  damages  against  all  who  are  ascertained  to 
be  guilty;  and  it  would  be  erroneous  to  instruct  a  jury,  that  they  might,  in  such  a 
case,  sever  the  damages  and  apportion  them  among  the  several  defendants. 
Ibid. 
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5.  If  a  jury  return  a  joint  verdict  of  guilty,  against  more  defendants  than  one,  in 
an  action  of  trespass,  and  assess  several  damages,  it  is  optional  with  the  plain- 
tiff to  set  aside  the  ■"  we  a  veni'-e  de  novo;  or  to  cure  the  defect, 
by  entering  a  noU  against  all  the  defendants,  but  the  one  whom  he 
may  elect  to  chargi,                 damages  assessed  against  him  alone.     Ibid. 

6.  In  a  proceeding  aga....-  a  sheriff  r.nd  his  sureties,  for  ?he  failure  to  retura  an 
execution  within  the  time  prescri.5ed  by  law,  to  which  there  is  an  available  plea 
in  bar;  a  verdict  which  merely  ascertains  the  sheriff's  default,  does  not  au- 
thorize a  judgment  in  favor  of  the  plaintiff— it  should  go  farther,  and  negative 
the  defence  interposed  by  the  plea.     Mason  et  al.  v.  Parker.     684. 

Warranty. 

1.  A  warranty  in  the  following  words:  Received  of  J.  S.  one  note  of  hand  for 
twelve  hundred  dollars  in  full,  for  the  purchase  of  a  negro  girl,  aged  twenty- 
two  years.  I  warrant  the  said  negro  sound,  in  body  and  mind.  I  also  war- 
rant the  right  and  title  unto  the  said  J.  S.  his  heirs  and  assigns,  forever. 

(Signed)  S.  R.  MARIOTT, 

For  B.  MARIOTT. 
is  the  warranty  of  B.  M.,  the  principal.     Stringfellow  &Hobson  v.  Mariott. 
573. 
WITNESS. 
1.  The  defendant  may  examine  the  nominal  plaintiff  as  a  witness,  if  the  latter 
does  not  object  to  give  evidence;  and  where  it  is  stated  in  the  bill  of  exceptions 
that  the  plaintiff's  counsel  objected  to  his  examination,  the  objection  will  be 
understood  to  have  come  from  the  plaintiff  really  interested  in  the  suit.     Duf- 
fee  v.  Pennington,  use,  &c.     506. 
See  Bills  of  Exchange  and  Promissory  Notes,  14. 
See  Evidence,  5,  6,  7,  9, 10,  11,  54,  56,  63,  64,  65. 
iSee  Deposition,  1. 
See  Action,  1,  2. 
See  Exceptions  and  Bill  of,  4. 
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